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APBUTPA’KHOE ITPOLHECCYAJIBHOE ITPABO
YYEBHOE ITOCOBUE
B.B. EODUMOBA

EdumoBa Brnama BmagucnaBoBHa - KaHIWAAT IOPUIMYECKUX HAYK, JOUEHT Kadempbl
apourpaxxnoro mporecca I'OY BIIO "CapaTtoBckas rocynapcTBeHHas AxaaeMmus mpasa',
CHEIHAJIUCT B 001acTu apOUTPa)KHOTO Mpoliecca, NPAKTUKYOIIUN I0PUCT.

BBEJIEHUE

[Tpoucxonsmme B Poccun mpeoOpa3zoBaHusi B S5KOHOMHKE W COIMAIBHOW cdepe, npyrue
W3MEHEHUS B KHU3HU FOCYAapCTBA BBI3BIBAIOT 3aKOHOMEPHBI HHTEPEC TEOPETHKOB U MPAKTUKOB
B 00J1aCTH TMpaBa K OPraHU3AlUH JCATEIBHOCTH PAa3IMYHBIX WHCTHTYTOB BIACTH, B TOM YHCIIE
CyJ1eOHBIX OPTaHOB.

Heo6xomuMocTh MOCTPOEHUS ITUBWIM30BAHHOTO IIPABOBOTO OOIIECTBA W TOCYNApCTBa,
co3ganus 3PGEKTUBHBIX IOPUIANYECKUX MEXAHHU3MOB 3allUTHl MPaB TPaKJaH U OpraHu3alun
1oKa3ajia, 4To OOIIECTBO HYXKIAETCS B HE3aBHCHMOM CyJZi€, CBOOOAHOM OT TOJIUTHYECKOTO H
conuanbHOro pAaBieHus. OOecnmedyuTh H5TO YCIOBHE BO3MOXHO TOJBKO B  YCJIOBHSX
NEHCTBUTENIFHOTO  pa3lefieHusi TOCYHapCTBEHHOW  BIIACTH HA  HE3aBHCHMBIC  BETBH:
3aKOHOAATENHHYI0, UCIIONIHUTENBHYIO U CYIEOHYIO.

Koncturynus Poccuiickoit ®denepanun (nanee - Kouctutymus P®), ycranoBuBmias
CHUCTEMY OpPraHOB MPABOCYIUs, OTBOAUT apOUTPAKHBIM CylaM (YHKIUU CyIeOHOro opraHa Mo
pa3penIeHni0 IKOHOMHUYECKUX CIIOPOB, MO3TOMY apOHUTpaXKHBIE CYAbI B MPABOBOW JIUTEPAType
HA3bIBAIOT CHEIHATBLHBIMHU 10 OTHOILIIEHUIO K Cy/1aM OOIIeil IOpUCIUKIIUY.

XapakTep Jel, paccMaTpUBAeMbBIX apOUTPAKHBIMH CyJaMd, OCOOEHHOCTH CIIOPOB,
BO3HUKAIOIIKX B MPEINPUHUMATEIbCKOM 1eATEeIbHOCTH, 3HAYMMOCTh OBICTPOTO U MPABOCYAHOTO
paspeuieHus CIOXKHBIX KOH(IMKTOB B cdepe SKOHOMUKH OOYCIOBWIM CYyIIECTBOBAHHE
apOUTpaXHBIX CYJIOB HApsAy C CyJaMH OOIIeld IOPUCIAUKIIMNHM, a TakKe OCOOCHHOCTH WX
MIPOLECCYATIbHON AEATEIIbHOCTH.

KoncTutynimonHoe 3akpersieHue MPHUHIMIIA PAaBEHCTBA M CaMOCTOSITENIbBHOCTH BeTBEH
TOCYAapCTBEHHOW BJIACTH, a TaKXKe IMpaB KaXKIOT0 TpakIaHWHA HA MPEANPUHUMATEIHCKYIO
JEeSTENIbHOCTh O0YCJIOBHIIM CO3JaHHE apOUTPaKHBIX CYZOB B KadeCTBE CIIELHATIN3UPOBAHHBIX
CyJIeOHBIX OpPraHoB.

OnHOM W3 aKTyaJbHEWITUX MPOOJIEM CO3JaHUS CHUCTEMBl apOUTPaKHBIX CYIOB OBLIO
U3MEHEHHE WHCTAHIIMOHHOCTH, T.€. BBIACHEHHE BOIPOCA O COOTHOIIEHUH apOUTPa’KHBIX CYIOB
BCEX YETHIPEX MHCTAHIMK (IIEPBOH, aneIUIAIUOHHOM, KacCAallMOHHOMW, Ha30pHOM), KaK JOCTUYh
3QPEKTUBHOCTH TOCTPOCHUS WHCTAHIMOHHOCTH. B  pe3ynbrare cynebHoil pedopmbl
KOMIIETEHIIMSI apOUTPaKHBIX CYJOB paclpocTpaHseTcss Ha Bce chepbl IKOHOMUYECKOW KU3ZHU
o0I1ecTBa, MO3BOJISIS FOPUANISCKUM JIMIIAM U TPa)xTaHaM-IPEeANPUHUMATEIISAM 3alHUIIATh B CyIe
npaBa M CBOOOJABI, MPEIyCMOTPEHHBIE POCCUHCKUM 3aKOHOJATENbCTBOM. OKOHOMHYECKHE
CIIOPBI, B KOTOPBHIX yYaCTBYIOT IOPHIWYECKUE JIMIA W WHAMBHIyaIbHbIC MPEANPUHUMATEIH,
paccMmatpuBaroT 81 apOuTpaxkHbii cyn B cyObektax P®, 20 OkpyXHBIX (deaepaTbHBIX
ATNeJUISIIUOHHBIX apOUTPaXHBIX CyA0B, 10 MeXpernoHanbHBIX (heepaabHBIX KacCAIMOHHBIX U
Briciiuit Apoutpaxkusiii Cya PD, ob6pasyroniue cucremy apouTpaxkasix cynoB Poccun. Bmecre
C TeM pacmmpeHue cdep CyneOHOW 3aImuThl CyOBEKTUBHBIX IMPAB M 3aKOHHBIX HWHTEPECOB
rpaXKaaH U IOPUINYECKUX JIUL, COBEpPIIEHCTBOBAHUE CYA0MPOU3BO/ICTBA, MOBHIIICHUE JOCTya K
NPaBOCYAMIO, IPUBEICHUE POCCUHCKOTO 3aKOHOJATEIbCTBA B COOTBETCTBHUE C COBPEMEHHBIMHU
MEXIYHApOAHBIMU CTaHJApPTaMU SIBISIOTCS HEOTJOXKHBIMM 3a/ladaMH  CyAeOHO-IIPaBOBOU

pedopMmBIL.



Bce 310 00ycrnoBimmBaeT HEOOXOAMMOCTH HAYYHOTO HCCIEIOBAHUS M OCMBICICHUS
NEeSITeIbHOCTH apOUTPAXKHBIX CYJOB M MPAKTHKH peaTu3aliy IOJOXKEHUH apOUTPakHOTO
MPOLIECCYATBHOTO 3aKOHOAATEIbCTRA.

B pamkax nmoco6ust noapoOHO M3JI05K€H OCHOBaHHBIM Ha IEHCTBYIOLIEM 3aKOHO/1ATEIbCTBE
MaTepuaa Mo CTPYKType cyneOHoW apOuTpaxkHoi cuctembl P®, Bugam M pasrpaHUuEHUIO
IPaBOOTHOLIEHUH, KOTOPbIE pacCCMaTPUBAIOT B Mpejeiax MOABEJOMCTBEHHOCTH apOUTpaskHbIE
CyIbl, TIPABOBOMY IIOJIOKCHHIO CyAed W apOuTpaxHbIX 3acemarencir. CoriacHo ydeOHOMH
porpaMMe BHUMaHHUE YEJIeHO CTausIM apOuTpa)xKHOTO MpoLecca, OTJEIbHBIM KaTerOpUsM e,
oOmagaromuM cnenuGUIHBIMI 0COOEHHOCTSIMH, B CHITY KOTOPBIX UX PACCMOTPEHHE BBIACIICHO B
OTJIEIbHOE IPOU3BOJCTBO U T.JI.

YdeOHOE TmOcOOHME paccCuMTaHO KaK Ha CTYJEHTOB, IMIOJNyYalONIMX 3HAHUS I10
apOUTpa)KHOMY TNPOLIECCY, TaK M Ha NPAKTUKYIOIIUX IOPUCTOB, KEIAIOLUMX OOHOBUTH CBOU
3HAHUS B JaHHOU 00JIaCTH.



I'aasa 1. ®OPMbI PASPEIIEHUSI DKOHOMMWYECKHNX CIIOPOB.
APBUTPAKHBIE CY/bI B P®. APBUTPAKHOE ITPOIIECCYAJIBHOE ITPABO.
APBUTPAKHBIN IMPOIECC

1.1. ®opMbI pa3pelieHns SdKOHOMUYECKUX CTIOPOB

B cootBerctBUM ¢ OCHOBHBIM 3aKOHOM rocyaapctBa - Konctutynuein PD - kaxnmwiii
BIIPaBE 3aIUIIATh CBOU MpaBa U CBOOOABI BCEMHU CIIOCO0AMU, HE 3aMpEIICHHBIMU 3aKOHOM (4. 2
CT. 45), rapanTupyercs rocylapCTBEHHas 3aluTa npaB U cBobon (4. 1 cr. 45), B ToM uucie
cynebHas 3amura (4. 1 cT. 46).

B 10 *e Bpems B Poccum m 3a pyOexoMm Bce 0Ooiiee aKTyallbHOW CTAHOBHTCSI TeMa
QIBTEPHATUBHOIO pPAa3pelIeHus] TpaXkJIaHCKO-MpaBoBbIX crnopoB (manee - APC). VYdyeHble-
[UBIJIMCTHl AKTUBHO 3aHMMAIOTCS CO3/JaHUEM KJacCH(UKAIMil allbTepHATHBHBIX (opm
pa3pelieHusi CIopoB, M3ydas HCTOPHIO BOIPOCA, MPOBOJS CpPaBHUTEIHHO-IIPABOBOM aHAIU3
NPaKTUKA CYACOHBIX M WHBIX OPTraHOB PA3JIMYHBIX TOCYJapCTB, pa3peularolluX IpaBbIe
KOHGIUKTHL. [loMCKk anbTepHaTHB TOCYAApCTBEHHBIM CyJdaM [UIsl pa3pelieHusi ClIopoB
00yCIIOBJICH pPsiioM (aKTOpOB, KOTOphIe AUPPEPESHIUPYIOTCS B 3aBHCUMOCTH OT Pa3BUTHS
KOHKPETHOTO O0O0IIleCTBa, TOCYAapCcTBa, KYyJIbTYpbl, 3aKOHOJATENbCTBA, YCTPONCTBA CyaeOHOU
cUCTEeMBI, YPPEKTUBHOCTH €€ paboThl, CTENICHH Pa3BUTHS M CIOKHOCTH SKOHOMUYECKHX M MHBIX
OTHOWIEHUHA M Jpyrux oOctosATenbcTB. K ogHOMY M3 OCHOBHBIX (akTopoB pa3Butus APC
OTHOCAT HENOCTaTOYHYI0 3((HEeKTUBHOCTH PAOOTHI CyAeOHON CHCTEMBI TPH PACCMOTPEHHH
OTJICNbHBIX KATETOpUW JeN, KOTOpas MOXKET 3aKJIIouaTbCsi B MEPErpy>KeHHOCTH CYOB,
JUTATENIFHOCTH CyA€OHOTO pa3OMpaTeNbCTBa, HEKBATH(DHUIMPOBAHHOM PACCMOTPEHUH [EN, a
TaK)Ke APYTUX HEJOCTATKAX, MPUCYIIUX CyAeOHOM CHCTEME TOrO WJIM HHOTO TOCyJapCTBa.

B pesynbprare 3TOr0 MOXHO TOBOPHUTH O TOM, YTO JOCTYIl HACEJCHHS K IPAaBOCYIUIO
CYILIECTBEHHO OTpaHUYUBaETCs. YaCTO MOXKHO CIBIIIATH O TOM, YTO MO 3TOW MPUYUHE Tpa)xaaHe
U IOpUAMYECKHE JIMIIA POCTO HE XOTIT 00paaTbes B CyJ COOTBETCTBYIOIIECH IOPUCIUKIIMH.

[Ipexne yem Gosiee MOAPOOHO M3YUHUTh ATBTEPHATHUBHBIE CITOCOOBI pa3penieHus! MPaBOBBIX
KOH(JIMKTOB, HEOOXOAMMO OOPAaTUTh BHUMAHUE HA TO, YTO ()OPMBI 3aIIUTHI MPaB U 3aKOHHBIX
UHTEPECOB  YYaCTHMKOB OSKOHOMHYECKOMW  JEATEeIbHOCTH  MOXKHO  MOApA3JeiIuTh  Ha
HOPUCIUKIIMOHHBIC <l>wmu HCHOPUCIMKINOHHBIC.

<1> IOpucnukuus (ot nart. jurisdictio - cya, CyAONpOHM3BOJACTBO) - KpPYTI IMOJHOMOYHUI
CyIeOHOTO WM aIMHUHHCTPATUBHOTO OpTraHa IO MPAaBOBOH OIEHKE KOHKPETHHIX (DaKTOB, B T.4.
10 pa3pelIeHuIo CIIOPOB M MPUMEHEHHIO MPEIyCMOTPEHHBIX 3aKOHOM caHKIMU. CM.: Boipmioi
SHIMKJIONIeANYecKuid ciioBaps // http://dic.academic.ru/dic.nsf/enc3p/339958.

K ropucaukumoHHBIM  (opMaM  3alIMTBI  MOXHO OTHECTH CYJEOHBIH  MOPSIOK
yperyJIupoBaHus CIOpa, aAMUHUCTPATUBHBIA U HHOW MOPSAJOK, IPH YCIOBUHU €r0 yCTaHOBIICHHUS
Ha ypoBHE (eiepalibHBIX 3aKOHOB. K HEIOpHMCANKIIMOHHON OpME MOKHO OTHECTH CaAMO3aIINTY,
Tpereiickoe pa3duparenbCcTBO, pazOMpaTEeNbCTBO €T  MEXIYHAPOAHBIMH KOMMEPUYECKUMHU
apOuTpakaMu, J10CYJeOHbIN (MPETEH3UOHHBIN) MOPAIOK YPETyJIMPOBaHUS CIIOPOB CTOPOHAMH,
HOCPETHUYECTBO, IEPETOBOPHI, HHBIE BUBI pa3peLICHHs CIIOPOB.

OpucaukionHas gpopma 3aInThl

CyneOHbIil MOPSIIOK Kak FOPUCAMKLIMOHHAs (popMa BKItOYaeT B ce0si rocyJapCTBEHHbIE
opranel cyne6noil Bnactu: Koncturymmonusiii Cyn P®, apOuTpakHbie Cynbl, a TaKke CYJbI
oOmiell IOpUCIAUMKLIUU (B KAayecTBE CaMOCTOSTEIbHOM (OpMBI CyAeOHON 3alUThl MOXKHO
paccMmaTpuBaTh IPAaBO Ha OOpAIEHUE B MEKIOCYAAPCTBEHHBIE OpraHbl 10 3alllUTe MpaB rpakaaH
U OpTraHu3alnii, B YacTHOCTH B EBpormeiickuii cya 1o mpaBaM 4enoBeKa).



B cootBerctBum co cr. 118 Koncrurynuu P® npaBocyaue B PO ocyiiecTBiasieTcst TOIBKO
Cy/ZIOM TOCPEICTBOM KOHCTHUTYLIMOHHOI'O, YTOJIOBHOTO, TPa)XJIAHCKOTO M aJMUHUCTPATUBHOTO
CYZIOTIPOM3BOJICTB. ApOuTpaxkHbie cyabl B PD sBisitoTcss QenepaabHBIMU CylaMH U BXOIST B
cynebnyto cucremy Poccuiickoit @eneparun (ct. 1 denepanbHOro KOHCTUTYIIMOHHOTO 3aKOHA
ot 28 anpens 1995 r. N 1-®K3 "O6 apourpaxsbsix cyaax B Poccuiickoit @enepanun” (nanee -
®K3 "O6 apbutpaxkHbix cyaax B PO")).

AJMUHUCTPATUBHBIA  TMOPSJOK, KaK OTHOCSAIIMHCA K IOPUCAMKIIMOHHOW (dopwme,
OCYILECTBIISIETC TOCYJAapCTBEHHBIMU OPraHaMHM HCIIOJIHUTENBHOW BIACTHU B OCHOBHOM B
IpEBapUTENILHOM BHECYJEOHOM TMOpSAKE, HalpUMEp HAJIOrOBBIMM OpraHaMHy, Korja
MOCIEAHUMH TIPEIOCTaBICHO MpaBo OeccropHoro B3bickaHus. Creayer He 3a0bIBaTh O
OenepanbHoit  cinyk6e 1o ¢uHaHCOBBIM pbiHKaM (DCDOP Poccum), kotopas MoOKeT
paccMmatpuBaTh Aefia 00 aIMUHUCTPATUBHBIX MTPABOHAPYIIECHUSIX, OTHECEHHBIX B COOTBETCTBUH C
Konekcom P® 00 agMHHUCTpAaTHBHBIX IPaBOHAPYIIEHUSX K KOMIIETEHIMHU (henepansbHOro
OpraHa UCTOJHUTENIHLHOM BJIACTH, YIIOJIHOMOUYEHHOTO B 0OJIACTH PBhIHKA IIEHHBIX OyMar, a Takxke
IPUMEHSIET MEPbl OTBETCTBEHHOCTH, YCTAHOBJICHHbIE aIMUHUCTPATUBHBIM 3aKOHOJATEIHCTBOM.

B Hacrosimiee BpeMs co3faH psAl KBa3UCYIEOHBIX aJIMUHUCTPATUBHBIX IOPUCIAUKIUN B
paMKax OpraHoB HWCIIOJIHUTENbHOM BJIACTU CIELMAJIbHO JJI  pa3pelleHHs] PaBOBBIX
koHGMKTOB, Hampumep Ilamara mno mnareHTHBIM crnopam DenepanbHO  Cay)OBI TO
UHTEIJJIEKTYyaJIbHOM COOCTBEHHOCTH, TATEHTAM U TOBAPHBIM 3HAKaM.

Heropucaukimonssie GopMbl 3a1IUThI

"VperynupoBaHue U paspelieHue CIOpPOB BO BHECYJICOHOM TOPSIKE O3HAYAET, YTO CIIOp
pazpemiaeTcsi 0e3 HEMOCPEICTBEHHOIO YYacTHsi M PYKOBOJACTBA MPOIECCOM CO CTOPOHBI
apoutrpaxuoro cyna. To ecTb 3TO Te CHNOCOOBI, KOTOPHIE MOTYT HCIOIB30BATHCS ISt
pa3pelieHusi TPa)kJIaHCKO-TPABOBBIX CIOPOB IO COTJAIICHHUI0 CTOPOH BMECTO OOpalleHus B
apOUTpakHbIe CYIbl U SBISIOTCA JCHCTBUTENLHOW M OyKBaJbHOM ambTepHATHUBOHN CyaeOHOMY
pa3bupaTeabCTBy B apOUTpPaKHOM cyJle (K TaKOBBIM, B YaCTHOCTH, OTHOCST pa3OUpaTeIbCTBO
Jea B TPETEUCKOM CyJle, 3aKII0YCHHE BHECYACOHBIX MHUPOBBIX COTJIAIICHUH, MPOBEICHUE
MepPEroBOPOB, OOpaleHue K Mocpeanuky). OOmed oO0bequHsIomer 11T BceX 0003HAYECHHBIX
BUJIOB SIBIISIETCS. TO, YTO MPOLIECC pa3pelIeHHus M yperyJupoBaHUs IPABOBOTO CIOpa BO
BHECYJI€OHOM TIOPSIJIKE OMpEeNsieTCs] HEe apOMTPaKHOHM TpoleccyalbHON (HOpMoOid, a caMuMu
CHOPSAIINME CyOBEKTaMH, a TAK)KE MHBIMU JTUIAMU, TPHHUMAIOIIUMY YYacTHE B Pa3pelICHUH U
yperyJupoBaHuu criopa <2>.

<2> MennukoBa M.E. JlocynebHoe yperyiupoBaHWE W aJbTEPHATUBHOE pa3pericHue
SKOHOMHYECKUX CIIOPOB: COOTHOIIEHHUE MpaBoBbIX KaTeropuii // KOpuct. 2006. N 9.

JlelicTByo1Iee 3aKOHOJATENbCTBO (4. 5 ¢T. 4 ApOUTPaKHOTO MPOILECCYyaTbHOIO KOJEeKca
PO (mamee - AIIK P®)) mpemycmaTpuBaeT B KauecTBE YCIOBHS JUIsI OOpamieHUs B CYA
COOJTII0JIEHHE HE TOJBKO MPETEH3UOHHOTO, HO U MHOTO J0CYJeOHOro Mopsaka yperyaupoBaHUs
cropa, 4YTO JaeT IMpaBO paccMaTpuBaTh HHCTUTYT JIOCYIAEOHOTrO  yperyJupoBaHUs
SKOHOMHYECKUX CIIOPOB B IEJIOM KaK €AMHOE M AaBTOHOMHOE IpaBOBOE SBJIECHHUE, Kak
CaMOCTOATENIFHYI0 (OpMy 3amuThl npaBa. M3yuas B oOmem BHeCyIeOHOE yperyJlupoBaHHUE
SKOHOMHYECKUX CIIOpPOB Kak (opMy 3alIUThl IpaB, HEOOXOJMMO YYHUTHIBaTh BOIPOC
COOTHOILIEHHUS! TAaKMX CMEXKHBIX IPAaBOBBIX KaTEropuil, Kak J0CyAe0HOE YperyjiupoBaHUE U
aJIbTepHATHUBHOE (HEroCyJapCTBEHHOE) pa3pellieHUe U yperyIupoBaHie CIIOPOB.

Tperelickue cybl

Tpereiickue cyapl - 3TO HETrOCYJapCTBEHHBIE OpraHbl, CO3/laBaéMble COOOIIECTBOM
MpeANpPUHUMATENICH ISl pa3pelieHusl CIOpoB B cepe YaCTHBIX IKOHOMHUYECKUX OTHOIICHHM,



KaK TpaBWIO, O OOpAIICHUs CIOPAIIMX CTOPOH B TOCYNApCTBEHHBIH cya. JlaHHBIE CyIbI
ABIAIOTCS  (pOpMOM MpUMHUPEHUS KOH(MDIMKTYIOLUIMX CTOPOH, OJHUM H3 aJbTE€PHATHUBHBIX
CIoCcO0O0B pa3peleHUs] IKOHOMUYECKOTO CIopa B cepe rpa’kIaHCKO-IIPaBOBbIX OTHOLIEHHIA.

B Poccuiickoit ®enepannu GyHKIMOHUPYIOT TPETEHCKUE CY/IbI, pACCMATPUBAIOIIUE CTIOPHI
pPOCCUHMCKHMX MpealpuHUMAaTeNe, JeATeNbHOCTh KOTOpBIX peryiupyercs @DenepanbHbIM
3akoHOM OT 24 unrong 2002 r. N 102-®3 "O tpereiickux cyaax B Poccuiickoii denepanun"
(manee - ®3 "O Ttpereiickux cynax B Poccuiickoit ®epepanuu"), U MeXIyHApOAHbIE
KOMMEpYeCKue apOMTpaku, pacCMaTpHUBAIOLIUE CIOPbl €  y4YyacTHEM HHOCTPAHHBIX
IpeIpUHUMATENCH, NeATENIbHOCTh KOTOPBIX perynupyercs 3akoHoM PO ot 7 urons 1993 r. N
5338-1 "O MexIyHapoJHOM KOMMEpUYECKOM apOHuTpake", B KOTOPOM YUYTEHBl IOJIOKEHUS
Tunooro 3akona FOHCUTPAJI "O mexayHapoHOM KOMMepYeckoM apouTpake'.

Cornacho cratesaMm 2, 3 @3 "O Ttperelickux cyaax B Poccuiickoit @enepanun” TpeTeiickuil
CyJl MOXKET OBITh MOCTOSIHHO JEHCTBYIOINUM UM ObITH 00pa30BaHHBIM CTOPOHAMM JJIsl PEILICHUS
KOHKpPETHOI'O CIopa.

CornacHo cratbe 5 @3 "O Tperelickux cynax B Poccuiickoit @enepanuu” crop MoxeT
ObITh IepellaH Ha pas3pelleHHe TPeTeHCKOro cyjaa MNpH HAJIMYUMU 3aKIIOUYEHHOIO MEXIY
CTOPOHAMHU TPETEUCKOIO COrIAlIEHUsl. DTO COTrJallleHue MOXKET ObITh 3aKJI0YEHO CTOPOHAMHU B
OTHOILLICHUM BCEX WM OIpPENEICHHBIX CIIOPOB, KOTOPblE BO3HUKIU WJIM MOTYT BO3HUKHYTb
MEXJly CTOPOHAMU B CBSI3U C KAKMM-TTMO0 KOHKPETHBIM MPABOOTHOIIEHUEM.

Tpeteiickuii cy1 IpUHUMAET PeLICHUE B COOTBETCTBUHU C YCIOBUSMHU JIOTOBOPA U C YUETOM
oObI4aeB zen0Boro obopora. Eciau OTHOIIEHHS CTOPOH MPSMO HE YpEryJMpOBaHbl HOpMaMu
IpaBa WM COTJAIICHUEM CTOPOH U OTCYTCTBYET NPUMEHUMBIH K 3TUM OTHOLICHUSAM OObIYal
JIEIIOBOT0 000pOTa, TO TPETEHCKUM Cya MPUMEHSET HOPMBI IpaBa, PETYJUPYIOLIUE CXOIHbIE
OTHOILIECHHMS, @ IPU OTCYTCTBUU TAKMX HOPM pa3pelIaeT Crop UCXO0/s U3 OOLIMX Hayal U CMBICIA
3aKOHOB, MHBIX HOPMAaTUBHBIX MPaBOBbIX akTOB (cT. 6 @3 "O Tperelickux cynax B Poccuiickoit
Oeneparun").

[Tocpenanuectno (1. 2 4. 1 cT. 135 AIIK P®)

AIIK P® He coaepX uT ONpeaeseHHus MOCPEIHUYECTBA, MOATOMY €ro KadyeCTBEHHBIE
XapaKTePUCTHKH MPEJICTABIIAIOT COO0H 0000IIeHHe MUPOBOTO Cy1€0HOTO OIBITA M TOUEK 3PCHHS
YUEHBIX [IUBUJIICTOB.

[TocpennuuecTBO (WJIM Meaualus) SIBISETCA ACSATENBHOCTBIO MO OKA3aHUIO COJIEUCTBHS
CHOPSIMM CTOPOHaM B DPAa3pelICHUH CIIOPOB, OCYIIECTBISEMOIl pPEKOMEHJOBAHHBIM CYIOM
JUIOM - IOCPEAHUKOM (MEAUATOPOM).

[locpennuuecTBO -  NpuUMHUpHUTENbHAs  OpoLEAypa, KOTopas  HE  MOAJEKHT
NPUHYIUTETLHOMY HCIIOJIHEHUIO, HAMpaBlieHa Ha yperyJupoBaHHE IMIPABOBOrO cCropa u
BBIPa0OTKY B3aMMONPUEMIIEMOrO PELICHUS] CAMUMHU CTOPOHAMH C Y4acTHEM TpPEThel CTOPOHBI
(mocpenHuka).

[Tocpennuk - 3T0 QuzmUecKkoe IO, 00NaTa0NIee ONBITOM U 3HAHUSMHU B OIpeaeIeHHON
0o0JacTi YKOHOMHUYECKOTO 000pOTa, HE CB3aHHOE KAKUMU-TMOO OTHOIICHUSMHU C yYaCTHUKAMU
cropa.

IlocpenqHuuecTBO OCYIIECTBISETCS B BHUAE IEPErOBOPOB CTOPOH, OPIraHHU3YEMBIX
MOCPEAHUKOM U Tpu ero ydacTuu. [lockoibKy NOCpeIHHK HEe o00JagaeT KaKuMHU-JIHO0
BJIACTHBIMU TIOJITHOMOYHUSMU H, COOTBETCTBEHHO, HE CBSI3aH KAKUMHU-THOO MPOLEIYPHBIMU
MpaBUJIaMH, TIEPETOBOPHI TPOBOISATCS B CBOOOAHOM (popMe, OTIUYHOM OT Cy1e0HOTO 3aceIaHus.

[Ipu 3TOM MOCpPEIHUK HE CTOJBKO Pa3bICHSAET CTOPOHAM IOPHUIUYECKHE MOCIEICTBUS
YpEeryJupoBaHusl CHOpa, CKOJIbKO IOMOTaeT MM COCPEJOTOYUTHCS Ha SKOHOMHYECKOW WU
JUYHOCTHON OCHOBE MX KOH(DIMKTA, Pa3bsICHSIET BO3MOXKHOCTU U MOCIECTBUS YPETYIUPOBAHUS
CIopa ¢ y4eToM HMHTEpPECOB BCEX CTOPOH, HCIOJIb3YsS B OCHOBHOM CBOM MpOQeCCHOHANbHBINA U
JKU3HEHHBI OmbIT. OMHON W3 OCHOBHBIX OO0S3aHHOCTEW MOCPEIHUKA SBISIETCS COXPAHEHUE
TaHbI IEPETOBOPOB.



OTtarnbl pa3BUTHS MPOLEAYPHI TIOCPETHUIECTBA!

- 3aKJIIOYEHHE COTJIalIeHUs 00 YpPeryJMpoBaHMUHU IPABOBOTO KOH(IMKTA C MOMOIIBIO
MOCPETHUKA,;

- M3y4YeHHE MOCPEIHUKOM IPECTABICHHBIX MAaTEPHUANIOB, YSICHEHHE CYTH CIIOpa MEXIy
CTOpPOHAMH;

- IEPETOBOPHI C KaXKA0H U3 CTOPOH;

- BBISICHCHHE TIO3HMIMH KaXKIIOW CTOPOHBI IO CIIOPHBIM BOTPOcaM (OIpeaesieHHe CIIOPHBIX
npo0iieM U pa3paboTKa MIaHa UX pa3perieHus);

- BBIpabOTKa COBMECTHO CO CTOPOHAMHU HECKOJIBKHX BApUAHTOB MX pa3peIICHIS,

- 00CyXIeHHE TIPEIOKEHHBIX BAPHAHTOB (JOCTOMHCTBA U HEAOCTATKH KaXK/I0TO0);

- OMCK B3aMMOTIPUEMIIEMOTO PEUICHUS CIIOPHBIX POOJIEM U Iy TH €T0 peaTn3alny;

- opopMIIeHHE JOCTUTHYTOTO COTJIAIICHUS;

- peanu3aryst JOCTUTHYTOTO COTJIAIICHHUS.

PesynpraTaMm mocpenHMuYeCcTBa SIBISETCS JMOO 3aKIIOYEHHE CTOPOHAMH MHPOBOTO
COTJIAIICHHUs, THOO OTKAa3 UCTIA OT MCKA. YCIyr'H MOCPEAHUKA OIUIAUYMBAIOTCS 110 COTJIAIICHHIO
CTOPOH.

[TeperoBopsl

[leperoBopsl MpeACTaBISAIOT COOON MPOLEAYPY YPETyIUPOBaHHUsS CIOpa, MPOBOASIILYIOCS
CTOPOHAMHU (TIPEICTABUTENIIMU CTOPOH) C YYaCTHEM HEKOEro HEHTpajabHOIro JHIa B KauecTBE
npeceAaTebCTBYIOIET0, MPOXoaiue B (opme, moapaxamiield cyneOHOMY 3acelaHuio, U
HaIpaBJIEHHYIO Ha yPETyJUPOBaHUE CIIOpa HA KOMIIPOMHUCCHOM OCHOBE.

Camo3samnura

B ropunudeckoii muTepaType caMo3alluTa PaccMaTpPUBACTCS KaK PA3HOBUAHOCTH 3aIUTHI
mpaB, MPU KOTOPOM OHa (camo3aluTa) OCYIIECTBISETCS CaMHUM ero oOjagaTesieM, Korna
MOMOIIb TOCYJapcTBa B BHJE CyACOHOW 3alUTHI, OCYIIECTBISEMOH OpraHaMH BIIACTH
TOCYJIJapCTBEHHON, MOXET SIBUTHCSA CIMIIKOM TMO3MHO <3>. B Ooubmield CTENeHW YyYEHBIC
MNPUACPKUBAOTCA TOYKU 3PCHUA, YTO CaMO3aliuTa - 3TO U €CTb CAUMHCTBCHHAA BHCCYI[CGHB.SI
¢dbopMa 3amuThl Mpas, AOMycKaeMasi TOrJa, KOorja MOTEpHeBIINi pacnojaraeT BO3MOKHOCTIMU
MMpaBOMCPHOT'O BO3,Z[€I>'ICTBI/I$I Ha HApYHHUTCId U CaMOCTOATCIIbHO 3alMUINACT U BOCCTAHABJIMBACT
CBOM IIpaBa, He Mpubderas K IOMOIIH TPAaBOOXPAHUTENbHBIX OPraHOB <4>.

<3> Meiiep J.U. Pycckoe rpaxknanckoe npaBo. Yacte 1. M.: Cratyt, 1997.

<4> Anoxun B.C., 3aBunoB b.Jl., Ceprees B.I. 3amura g0roBOopHBIX 0053aTenbCTB. M.:
NH®PA-M, 1998. Cepuibix I'.A., Ctpaynunr J.JI. 3amura u camo3aiura rpakJaHCKUX TpaB.
M.: JIexc-Kuwmra, 2002.

Jlocy1eOHBIH IPEeTEeH3UOHHBIN MOPSIIOK YPETYIMPOBAHUH CIIOpa

[IpenssBneHne U paccMOTPEHUE NPETEH3UU NPEACTABISIOT COOO0H OCOOBIN MOPSIIOK
paspemnieHns Cropa MeXIy CTOPOHAMH, TPEANISCTBYIONINNA OOpalIeHUIo B cyA. B aToM cMmbicie
MPETEH3MOHHOE  TPOM3BOACTBO  SIBISIETCS  Pa3HOBUIHOCTBIO  JOCYyA€OHOTO  TOpsIKa
yperynupoBanusi cropoB. He ciyuaitno 3akonomatens B cT. 125 AIIK P® roBoputr o
"MIPeTeH3MOHHOM WJIM HHOM  JocyaeOHOM mopsiake", (akTHuecku MNpuUHUMAS  UX
PaBHO3HA4YHOCTb.

BaxnelluuM mnpu3HAKOM, XapaKTepU3YIOIIUM IPETEH3MOHHOE NPOU3BOJCTBO, KAk,
BIIpOYEM, U JHOOON APYyroil 10oCcyaeOHbIN MOPSI0K ypEryJIupoBaHusl CIIOPOB, MOMUMO yKa3aHUs
HAa BpeMS €ro OCYIIECTBICHHUS (IOCYyAeOHBIM TMEepuoa pa3BUTHSA MPABOBOTO KOHQIMKTA),



SIBIISIETCS €TO YCTaHOBJIECHHE (heJiepaibHbIM 3aKOHOM WIIH COTJIallieHueM cTopoH. Ha 3to ocoboe
BHUMaHue oopamaeT u AIIK P® (ct. 125).

CyurHocTh Mpoleaypbl 10CyA€0HOTO yperyJupoBaHus u3ioxeHa B 1. 2 cT. 452 'K PO. B
COOTBETCTBUU C MOJOKCHUSIMH YKa3aHHOW HOPMBI 3aMHTEPECOBAHHAS CTOPOHA J0 OOpalleHHs B
CyJl JOJKHA HAIIPaBUTh JPYroi CTOPOHE MPEJIOKEHNE U3MEHUTD UM PACTOPTHYTH 10TOBOP.

Hck MoxxeT ObITH 3asBIEH B CyJ TOJIBKO TMOCIE TMOJIY4YEHHsS OTKa3a IPYyrod CTOPOHBI Ha
NpeUIO’KEHNE M3MEHHUTh WM PaCTOPTHYTh JAOTOBOp JHOO0 HermoiydeHust oTBeTa B 30-IHEBHBIN
CPOK, €CIM WHOM CpPOK HE MPEeIyCMOTPEH 3aKOHOM, JIOTOBOPOM WM HE COAepXkalci B
IPEJI0KEHUN U3MEHUTD UM PACTOPTHYTh 10TOBOP.

Takum oOpa3om, 3aKOHOAATENb OMpPENEIHS AOCYNeOHBIH MOPSAIOK pEIIeHHUs Bompoca 00
U3MEHEHUU U PaCTOPKEHUM JOrOBOPA, KOTOPHIM, MO CYTH, SIBISETCA NPETEH3MOHHBIM
MIPOU3BOJICTBOM, XOTS TaKasi TEPMUHOJIOTHS U HE YIIOTPEOIAeTCs B JAHHOM CIIydae:

1) mnpereH3uoHHbBI moOpsAOK ycraHoBieH B cr. 797 I'K P®, xortopas mnpsmo
pelycMaTpuBaeT O005S3aTeNbHOCTh TNPEABSIBICHUS TMPETCH3UH IEPEBO3YHKY TPYy30B 1O
IpEIbSABICHUS K HEMY COOTBETCTBYIOIIETO UCKA;

2) yIIOMHUHAET O MPETEeH3UIX KpeaTuTOpoB Hacienoaatens cT. 63 OCHOB 3aKOHOATENIbCTBA
P® o nortapmuare ot 11 ¢epans 1993 r. N 4462-1, rae roBopurcs 0 TOM, YTO HOTapHycC IO
MECTY OTKPBITHS HACJIEJICTBA B COOTBETCTBUU C 3aKOHOJATEIbCTBOM PD mpHHUMAET MpeTeH3uu
OT KPEeIUTOPOB HACIeNOAaTeNsA, XOTa caMm 3akoHoaarenb B cr. 1175 'K P® npemnounrtaer
TepMHH "TpeOoBaHUA" KpEeaUTOPOB, MpHIaBas eMmy Oojee MIMPOKUN CMBICH, TMOCKOJIBbKY IOJ
TAKOTO pojaa TpeOOBaHHMSA TOAMATAIOT W TpeOoBaHWsA, OOpamieHHbIE K CyAy, T.€. HCKH
KPEAUTOPOB;

3) coxpaHeH MPEeTEeH3UOHHBIN MOPSIIOK TAKXKE B OTHOIIEHUSAX C OPraHaMHU CBSI3U COTJIACHO
cT. 37 ®enepanbHoro 3akoHa ot 17 utonsg 1999 r. N 176-03 "O nouroBoii cBs3u", cT. cT. 55 - 56
®enepanbHoro 3akoHa ot 7 utoist 2003 r. N 126-D3 "O cBsizu";

4) o0s3aTenbHBIA TMOPSIOK TMPEABABICHUS TMPETCH3UU 3aKOH MPEAyCMOTpen s
TpeOOBaHUI K MEPEeBO3UMKY IO JIOTOBOPY MOPCKOM IepeBO3KHM Irpys3a B kaboTaxe cT. cT. 403,
405 - 407 Kogekca Toprosoro moperiaBanus PO ot 30 anpens 1999 r. N 81-®3;

5) oOs3aTenbHOE TMPEIbSBICHUE MPETEH3UH K MEPEeBO3YMKY [0 OOpamieHuss B CYA
npeanucbiBaeTcs cT. cT. 120 - 126 ®enepanbHoro 3akoHa oT 10 ssuBapst 2003 r. N 18-®D3 "VYcras
KEJIEe3HOJOpOKHOro TpaHcnopTa Poccuiickoit denepanun";

6) UMIEPaTUBHBIN MOPSIIOK MPEIbABICHUS MPETEH3UN MEPEeBO3YNKY NMPU BHYTPEHHHUX U
MEXIyHapOAHBIX BO3JYIIHBIX NEPEBO3KAX yCTaHOBJIEH CT. cT. 125 - 128 Bo3aymHoro koaekca
P® ot 19 mapra 1997 r. N 60-D3;

7) ycTaHOBJIEH 00s3aTeNbHbIN MPETEH3UMOHHBIN MOPAIOK JUIS MPEIbSIBICHUS MPETEH3UH K
skcnienutopy cT. 12 ®denepanbHoro 3akoHa oT 30 utons 2003 r. N 87-®3 "O TpaHCHOpPTHO-
SKCHEIUIIMOHHON AeATEIbHOCTH"

8) ®enepanbHblii 3aK0H OT 24 HOsO0ps 1996 r. N 132-®3 "OO6 ocHOBax TypHUCTCKOU
nestenbHocTH B Poccuiickoit ®denepanuu”" B cT. 10 ycTaHaBinuBaeT OO0S3aHHOCTh TYpHCTa
00paTUThCA C TUCBMEHHOW MpEeTeH3WelW K TypucThueckor (upme He mo3mHee 20 mHEH ¢
MOMEHTA OKOHYAHUS TYPUCTHUECKOM MOE3IKH.

[IpeTeH3NOHHBIM MOPSAOK MOXHO OIpPENeInTh Kak YCTaHOBIEHHYIO (eaepaabHbIM
3aKOHOM WJIM COTJIAIIEHHUEM CTOPOH Pa3sHOBUIHOCTH MPEABAPUTEIHHOIO BHECYAEOHOTO (Yalue -
JOCY1Ie0HOTO0) TIopsiiKa (TTPOIIeTyPhl) YPETYIUPOBAHUS CIIOPA, BO3HUKIIIETO U3 YaCTHOIPABOBHIX
OTHOIIECHUH, 110 3aBEPILIECHUN YPETYJINPOBAHUS KOTOPOrO y CTOPOHBI, HAIPABUBIIEH MPETEH3UIO
U HE MOJYy4YUBIIEeH Ha Hee OTBeTa MO0 MOJYUYUBIICH HE YAOBIETBOPAIOLIUI €€ OTBET, BOZHUKAET
IpaBo Ha OOpAIIEHUE B CYy/ C COOTBETCTBYIOLIHM HCKOM.

1.2. ApGutpaxusie cynsl B PO: cuctema, CTpyKTypa, IOJTHOMOYHS



B coorBerctBun co cr. 118 Koncrutyuuu P® npasocynue B Poccuiickoit denepaunu
ocylecTBisercss Toiabko cyaoM. CyneOHas BJacTh  OCYLIECTBISETCS — MOCPEICTBOM
KOHCTUTYLIMOHHOTI'O, TPa’KJaHCKOT0, aIMUHUCTPATUBHOTO U YTOJIOBHOT'O CYJJONIPOU3BOJICTBA.

JleaTenbHOCTh apOUTPaXKHBIX CYAOB HpeAcTaBiser coboi (opMy OCYIIECTBIECHUS
CyleOHON BIacTH B cepe Ipa)JaaHCKOro M aAMHHHUCTPATHUBHOIO CYJONPOU3BOJCTBA, a CaMu
apOUTpa)KHbIE CY/Ibl BXOASAT B CUCTEMY OPIaHOB IPaXK1aHCKOM IOPUCIUKIIUH.

ApOuTpakHble CyJbl - 3T0 0c00ast pa3HOBHIHOCTh CyA€OHBIX OPTaHOB, OCYIIECTBISIOMINX
CyJeOHYIO BJIACTh IyTEeM pa3pelIeHUs] SJKOHOMHUYECKUX CHOPOB U MHBIX JI€JI, OTHECEHHBIX K UX
BEJICHUIO.

Koucturynus PO n denepanbHblii KOHCTUTYLIHOHHBIN 3aK0H OT 31 mexabps 1996 r. N 1-
®K3 "O cynebHoit cucreme B Poccuiickoit ®denepauun" OTHOCAT apOUTpakKHbIE CYIbl K
denepanbubiM cynam. Ha ypoBHe cyOBbekToB P® He MoOryt cosnaBarbes CyAeOHbIE OpraHbl,
HAJICJICHHBIE TIPAaBOM pa3pelieHHs e, OTHECEHHBIX K BEICHHIO apOUTpPa)XHBIX CYJIOB.
ApOuTpaxkuble CyJbl UMEIOT COOCTBEHHYIO0 KOMIETEHIUIO, @ MOPSA0K CYA0IPOU3BOJCTBA B HUX
umeer cnennpuky, ycranopneHHyo AIIK PO.

ApOuTpaxHblii cyx SBISETCA IOPUAMYECKUM JIMIIOM, HMEET I[e4aTh CO CBOUM
HaMMEHOBaHHEM U n300paxenueM ['ocynapcTBenHoro repba PO.

Cuctema apOuTpaxHbIX cylnoB YyctaHoBieHa Koncrtutyuueit PO, ®DenepanbHbIMU
KOHCTUTYLUMOHHbIMU 3akoHamu "O cyneOHoit cucreme B Poccuiickoit ®enepauuu" u "OO
apoutpaxkHelx cynax B Poccuiickoii dexepanmu", OCHOBBIBaeTCA Ha OOLIMX MPUHLUIAX U
MOJIO’KEHUSAX CYJOYCTPOMCTBA M CYJONPOU3BOJICTBA, KOTOPBIE B PABHOM CTENEHU AECHCTBYIOT U
i Konerutyuuonnoro Cyza, v Ui CyJJ0B 0011l I0PUCIUKIIIH.

B nacrosimee Bpemst cyneOHy0 apOuTpakHyto cuctemy B PO cocraBisror:

1) Beicmii Ap6utpaxnsiit Cya Poccuiickoit @enepannmy;

2) dbenepanbHbIe apOUTPAXKHBIE CYABI OKPYTOB (apOUTpaKHBIE KACCAIMOHHBIE CY/IBI);

3) apObuTpakHbI€ aneuIAUOHHBIE CY/Ibl;

4) apOuTpaxkHble CyJbl MEPBOH HMHCTAHLUU B PECIyOJMKaX, KpasxX, 00JacTsX, Tropojaax
dbenepalbHOTO 3HAYEHUs, aBTOHOMHOW 00JIaCTH, aBTOHOMHBIX OKpyrax (janee - apOuTpakHbIC
Cybl cyObeKkToB PD).

ITox ycTpoiicTBOM 1106010 apOUTPAXKHOTO Cyja TIOHUMAETCSI €0 BHYTPEHHSSA CTPYKTYpa.

CocraB Beiciero Apoutpaxuoro Cyna PO:

- [Inenym Bricmero Apoutpaxnoro Cyna P®;

- [Ipesunuym Briciero Apoutpaxuoro Cyna P®;

- cyJeOHas KOJUIETHs MO pacCCMOTPEHHIO CIIOPOB, BOSHUKAIOIUX M3 IPaXIaHCKUX M MHBIX
IIPaBOOTHOLICHUN;

- cyJaeOHas KOJUIerHsd MO PacCMOTPEHHIO CIOPOB, BO3BHMKAIOMUX M3 aIMHUHHUCTPATUBHBIX
IIPaBOOTHOLIEHUMN.

CocraB (penepanbHOTO apOUTPAKHOTO CYyIa OKPYTa:

- Ipe3uIuyM (eaeparbHOro apOUTPasKHOTO Cy1a OKPYTa;

- cyJeOHas KOJUIETHs MO PaCCMOTPEHHIO CIIOPOB, BOSHUKAIOIUX M3 IPaXIaHCKUX M UHBIX
IIPaBOOTHOLICHUN;

- cyJaeOHas KOJUIerHs MO PacCMOTPEHHIO CIOPOB, BO3SHMKAIOMUX M3 aIMHUHHUCTPATUBHBIX
IIPaBOOTHOLIEHUM.

CoctaB apOUTpa)KHOTO aNeJUISILIMOHHOTO Cya:

- IPE3UIUYM apOUTPAKHOTO ANECIUISIIIMOHHOTO CYAa;

- cyJeOHas KOJUIETHs MO PaCCMOTPEHHIO CIIOPOB, BOSHUKAIOIUX M3 IPaXIaHCKUX M UHBIX
IIPaBOOTHOLICHUN;

- cyJaeOHasi KOJUIerHs MO PacCMOTPEHHIO CIOPOB, BO3ZHMKAIOIUX M3 aIMHUHHUCTPATUBHBIX
IIPaBOOTHOLIEHUM.

CocraB apOutpaxHoro cyaa cyobekta P mpencrasien npesuauymoM. B apOutpaxHOM
cyne cyobekra PO Takxke MOryT ObITh 00pa3oBaHbl CyJeOHbBIE KOJUIETMH IO PACCMOTPEHHUIO



CIIOPOB, BO3HUKAIOIIMX M3 TPAXKIAHCKUX M HHBIX IPABOOTHOIIEHWW, M IO PacCMOTPEHUIO
CIIOPOB, BO3HUKAIOIINX U3 aAMUHUCTPATUBHBIX IPABOOTHOILIECHUH.

B cocraBe apOutpaxxubix cyzoB PO moryt ObITh 00pa30BaHbl U UHBIE CyA€OHbIE KOJIJIETUN
[0 PaCCMOTPEHUIO OTJENBbHBIX KaTErOpUi J1eNl, a TaKkKe MOCTOSIHHbIE CyJeOHble MPUCYTCTBHS,
pacIookeHHbIE BHE MECTa MMOCTOSIHHOTO NMPeObIBaHUs apOUTPasKHOTO Cya cyonsekTa PO.

[TocrosiHHBIE cyaeOHBbIE NMPUCYTCTBUS MOTYT OBITH 00pa3oBaHbl MO peuieHuto [lnenyma
Bricero Apourpaxuoro Cyna P® B apoutpaxHsix cygax cyobekToB PO mmm apOUTpaKHBIX
aneJUIILMOHHBIX cyfax P® B nensax npubamkeHus NpaBoCcy s K MECTY HaXO0XKJICHHUs UK MECTY
JKUTEJIbCTBA YYACTBYIOLIUX B J€JI€ JIML, HAXOISAIIMXCS WIM NPOXXMBAIOIIMX B OTJAJIEHHBIX
MECTHOCTSIX, a TAKXKE C y4ETOM KOJIMUYECTBA JIE€]I, PACCMATPUBAEMBIX TUMH CyJaMH B OTAEIBHBIX
MECTHOCTSIX.

[TocTrosiHHOE CyneOHOEe NPHUCYTCTBHE AapOMTPaKHOIO CyAa SBISETCS 000COOJIEHHBIM
NOJIpa3ielIcHUEM COOTBETCTBYIOLIET0 apoutpaxkHoro cyaa cyoOsekra P® BHe wMecra
MOCTOSIHHOTO MPeOBIBAHUS 3TOTO CyJIa U OCYILECTBIISET €r0 MOJTHOMOYUS.

JUis TOArOTOBKM M NPOXOXKACHHUS MaTepuanoB CYIEOHBIX M€, HU3YUYCHHUs MpaKTUKU
INPUMEHEHUs] 3aKOHOJATENIbCTBA, PAa3pabOTKU  MPEAJOKEHUH MO  COBEPIICHCTBOBAHUIO
3aKOHOJATENbCTBA, BBIOJHEHUIO WHBIX (YHKIHMHA apOWTPaKHBIX CYIIOB CO3/AeTCs ammapar
apOUTPa)KHOTO CyJ1a, BKJIIOYAIOIIUN OTAEIBI U IpyTrHue NOoApa3iesieHus.

Amnmapat apOUTpa)KHOTO CyAa OpraHU3yeT MPHUEM JIMII, YYaCTBYIOIIMX B JI€J€, IPUHUMAET
U BBIAAET JIOKYMEHTHI, YIAOCTOBEpSIET KOMMU JOKYMEHTOB apOUTPa)XHOTO CyAa, MPOU3BOIMT
PacChUIKY U Bpy4€HHE JIOKyMEHTOB, IPOBEPSET YIUIATYy FOCYAAPCTBEHHON MOUUIMHBI, CYI€OHbBIX
pacxoJ0B M apOMTpaKHBIX IUTPadoB, MOJIEKALIMX BHECEHHIO Ha JEMO3UTHBIM cueT cyla;
COJICHCTBYET CYJIbSIM B IOATOTOBKE JIEJI K pACCMOTPEHHIO B CyAeOHBIX 3acenanusix (ct. 45 ®K3
"O06 apOuTpaxHbix cynax B Poccuiickoit deneparuu”).

Bonpockl BHyTpeHHEH eATeabHOCTH apOUTpaXKHbIX Cy10B PD 1 B3auMOAEHCTBUS MEXKIY
HUMH, a Takke UX B3auMooTHoueHus ¢ KoncrurymuonneiM Cynom P®, BepxoBusiM Cynom
P®, MunucrepctBoM foctuiuu P®, opraHamm CyaelcKoro cooOIIecTBa peryIupyroTcs
PernamenTom apOuTpakHbIX cyq0B PO <5>,

<5> IlocranoBnenue Ilnenyma BAC P® ot 5 urons 1996 r. N 7 "OO ytBepx)aeHun
Pernamenra apOuTpakHbIX CyI0B".

[TotHOMOYUS apOUTPAXKHBIX CYJIOB.

B cootBerctBUM co cT. 2 AIIK P® 3amavamu cynonpou3BOACTBa B apOUTPAKHOM CyIe
SBIISTFOTCSL:

1) 3zammTa HapyLIEHHBIX WM OCHApUBAEMbIX IpaB M 3aKOHHBIX WHTEPECOB JIUIL,
OCYILECTBIIIOLINX MPEINPUHUMATENbCKYI0O U MHYI0 SKOHOMHMUYECKYIO JIEATENIHOCTh, a TaKXKe
paB M 3aKOHHBIX HHTEepecoB Pd, cyObekroB P®, MyHuMumnaabHbIX oOpa3oBaHMil B cdepe
NOpEANPUHUMATENBCKOH M HWHOW SKOHOMHUYECKOW JesTeIbHOCTH, OPraHOB TIOCYAapCTBEHHOU
Bractu P®, opraHoB TroCynapcTBEHHON BiacTu cyObekToB P®, opraHoB MecTHOro
CaMOYTIpaBJICHUs], HHBIX OPraHOB, TOJDKHOCTHBIX JIMI] B YKa3aHHOHU cdepe;

2) oOecrneueHWe IOCTYITHOCTH MPaBOCYIUsl B cdepe MpeanpuHUMATEIbCKOH W WHON
9KOHOMHUECKOH JesITeIbHOCTH;

3) crpaBeuBOE MyOIMuHOE cyAeOHOE pa30UpaTeThCTBO B YCTAHOBJICHHBIH 3aKOHOM CPOK
HE3aBUCHMBIM U OECIIPUCTPACTHBIM CYAOM;

4) yKperuleHHE 3aKOHHOCTM U IMpeaynpexacHHe [paBOHApyIIeHUH B  cdepe
HpeANPUHUMATENBCKON U HHON 3KOHOMUYECKOH 1€ TEIbHOCTH;

5) popMupoOBaHUE YBAKUTEIHHOTO OTHOIIECHUS K 3aKOHY U CYIY;

6) coaelcTBUE CTAaHOBJICHMIO U PAa3BUTHUIO MApTHEPCKUX JIEJIOBBIX OTHOIICHUH,
(GhopMHPOBaHHIO OOBIYAEB U 3TUKU JCIIOBOTO 000pOTa.

[TpuBeneHHbIE 3aaYl OCYILECTBIAIOTCA apOUTPAXHBIMU CyJaMM MPUCYLIMMU UM, KaK U
JIpyTUM OpraHaM CyJeOHOW BJacTH, CIOCOO0aMU M C TIOMOUIBIO ITOJIHOMOYHH, YKa3aHHBIX B



apOUTpa)KHOM  MpOLIECCYyalIbHOM — 3aKoHoAarenbcTBe. JlIsl  ocyliecTBieHHs 3TUX — 3a4ad
apOUTPaXKHBIN Cy KaKJIOTO YPOBHS HAJENIeH CBOMMHU, TOJIBKO €My MPUCYIIIMMHU MTOJTHOMOYHUSMHU.

Ocoboe MecTo B cyneOHO-apOUTpaKHOW crucTeMe 3aHuMaeT Beictmii ApouTtpaxkubiii Cyq
P®, xoTOpBIN OTHOBPEMEHHO BBIIIOJIHAET LEIbIA P TOJTHOMOYHNA:

1) sBaseTcst BBHICHIMM CyA€OHBIM OpPraHOM IO PAa3pELICHUI0 3KOHOMHYECKHX CIIOPOB U
UHBIX JIeJ, paCCMaTPUBAEMbIX apOUTPaKHBIMU CyAaMHU, TOCKOJIBKY B CUITY MPABUJ MOJCYTHOCTU
PAI KaTErOpHil €I OTHECEH K €r0 UCKIIOYUTEIbHOW KOMIIETCHIINY;

2) paccMaTpuBaeT B MOPSAIKE HAA30pa Jella Mo MPOBEPKe BCTYMUBIIMX B 3aKOHHYIO CHITY
CyJIeOHBIX aKTOB apOUTPaKHBIX Cy/I0B B PD;

3) mnepecMaTpuBaeT MO BHOBb OTKPBIBIIUMCS OOCTOSATENbCTBAM MPHHSITHIE UM U
BCTYNMBILKE B 3aKOHHYIO CHITy CyZI€OHbIE aKThl;

4) obpamaercs B Konctutymmonusii Cyn P® ¢ 3ampocom 0 mpoBepke
KOHCTUTYLMOHHOCTH YyKa3aHHbIX B KoHctuTynuuun P® 3ak0oHOB, MHBIX HOPMAaTHUBHBIX aKTOB U
JIOTOBOPOB;

5) oobpamaerca B Koncturyumonusii Cyn P® ¢ 3ampocom o0  mpoBepke
KOHCTUTYLUMOHHOCTH 3aKOHAa, NPUMEHEHHOT0 WM NOJJIEXallero NpPUMEHEHUI0 B Jele,
paccMaTpruBaeMOM UM B JIFOOOW MHCTaHIIUU;

6) u3ydaer u 000011aeT MPAKTUKY IPUMEHEHUsI apOUTPAKHBIMU CyJIaMU 3aKOHOB M WHBIX
HOPMATHUBHBIX MPABOBBIX aKTOB, PETYJIMPYIONIMX OTHOMIEHHS B cepe MpearnpruHIMATEIbCKON U
WHOM SKOHOMHYECKOH IeATeIbHOCTH, TAeT pa3bsICHEHUS IO BOIPOCaM CyJeOHOMN MPaKTUKH,

7) pa3pabarbIBaeT MPEAIOKEHUS 10 COBEPILIEHCTBOBAHUIO 3aKOHOB U MHBIX HOPMATHUBHBIX
MPAaBOBBIX AaKTOB, PETYIUPYIOIIMX OTHOIIEHHS B cdepe MNpeAnpuHUMATENLCKOH U WHOU
HKOHOMUYECKOU NEATEIbHOCTH;

8) Bemer cyneOHYIO CTaTUCTHKY M OpraHH3yeT paboTy MO ee BEIACHHIO B apOUTPa)KHBIX
cyax;

9) ocy1IecTBIISET MEPHI 1O CO3/IaHUIO YCIOBUH AJIsl CyIeOHON ASITETbHOCTH apOUTPaKHBIX
CyZl0B, B TOM YHCJE IO UX KaJIpOBOMY, OPraHU3aLMOHHOMY, MaT€pPHAIbHO-TEXHUYECKOMY U
MHBIM BUJIaM 00ECIICUEHUS;

10) pemaer B npenenax cBoel KOMIIETEHIIMU BOIIPOCHI, BBITEKAIOIINE U3 MEKYHAPOIHBIX
JIOrOBOpOB PD;

11) pemaer Bompochl 00pa3oBaHMs MOCTOSIHHBIX CYACOHBIX MPHCYTCTBUN apOMTPa>KHBIX
CyJIOB;

12) obnagaeT npaBoM 3aKOHOJATEILHON MHUIIMATUBEI IO BOIIPOCAM €TI0 BEJCHHS;

13) mo BompocaMm BHYTpPEHHEH NEATEILHOCTH apOUTPAKHBIX CYJOB M B3aMMOOTHOIICHHUI
MEXTy HUMH MIPUHUMAET PEeTJIaMeHT, 00s3aTeNbHBIN ISt apOUTPaKHBIX Cy10B B PO.

[TotHOMOYUS HIKECTOSIIIUX apOUTPAKHBIX CYJ0B MOKHO Pa3/IeIUTh Ha 2 TPYIIIbL:

1) cBOMCTBEHHBIE TOIBKO apOUTPAKHBIM Cy/1aM OIPEIEIIEHHOTO YPOBHS;

2) CBOMCTBEHHBIE BCEM apOUTPAKHBIM CYIaM.

PaccmoTpum Gosiee moapoOHO yKa3zaHHbIE TPYTITbI TOJIHOMOYHIA:

1) momHOMOYMSI, CBOMCTBEHHBIE TOJIBKO apOUTPAKHBIM CyAaM ONPEEIIEHHOTO YPOBHS:

- @enepanbHbIl apOUTPAXKHBIA CyA OKpyra: HpOBEpsSET B KAaCCAlMOHHOW WHCTaHIUH
3aKOHHOCTh CyAEOHBIX aKTOB IO JejiaM, pacCMOTPEHHBIM apOUTPaKHBIMHU CyAaMH CyOBEKTOB
P® u apOuTpakHBIMH aNeJUISIIMOHHBIMH CyJIaMH;

- ApOuTpaXHBIH aNeJUIAIMOHHBIA CyJI: TIPOBEPSET B aNeUIIMOHHOW WHCTAHIINH
3aKOHHOCTh U OOOCHOBAHHOCTh CYyZECOHBIX aKTOB, HE BCTYNHMBUIMX B 3aKOHHYIO CHITy IO JefiaMm,
pPacCMOTPEHHBIM apOUTPAKHBIMU CcydamMu CyObekToB P® B mepBOil MHCTaHIIMH, TOBTOPHO
paccmaTpuBas J€eio;

- ApOutpaxnbeiii cyn cyObekra P®: paccmaTpuBaeT B TNEepBOM HWHCTAHIIMU BCE Jena,
MIOJIBE€IOMCTBEHHBIE apOUTPaXXHBIM cynaM B P®D, 3a HCKIIOYEHHWEM Ji€J1, OTHECEHHBIX K
KoMrieTeHnu Briciiero Apoutpaxsaoro Cyna P®d;

2) NOTHOMOYHSI, CBOMCTBEHHBIE BCEM apOUTPAKHBIM CyJIaM:



- pa3pemarT BO3HUKAIOIINE B MPOLECCE NPEANPUHUMATEIBCKOM U MHOM SKOHOMUYECKOMN
JESATEIIBHOCTH CIIOPBI;

- TMepecMaTpUBAIOT IO BHOBb OTKPBIBIIUMCS OOCTOSITEILCTBAM MPHUHSATHIE UMH U
BCTYIMBIINE B 3aKOHHYIO CUJTY CyJIeOHBIE aKThI;

- obpamatorcst B Koncrurynuonnsiii Cyn PO ¢ 3anpocom o npoBepke KOHCTUTYLIHOHHOCTH
3aKOHA, IPUMEHEHHOT'0 WJIU TIOJUIEKAIIEr0 IPUMEHEHHUIO B pACCMaTPUBAEMOM UMM JIEIIE;

- U3y4YaloT U 0000IIat0T Cy1eOHYI0 TIPAKTHKY;

- IOATOTAaBIMBAIOT IPEUIOKEHHS TI0 COBEPIIEHCTBOBAHHIO 3aKOHOB U MHBIX HOPMAaTHUBHBIX
IIPaBOBBIX AKTOB;

- BeIyT CTaTHUCTUYECKUH YyuyeT M aHaJIM3UPYIOT CyAeOHYyI0 CTaTHCTHKY CBOEH
JIeATEIbHOCTH;

- OCYILLECTBIISIFOT MEKIYHApPOIHBIE CBA3U B YCTAaHOBIIEHHOM IIOPSIIKE.

1.3. ApbutpaxkHoe npolieccyaibHoe IpaBo:
MIpeIMET, METOJ U CUCTEMA

ApOuTpakHoe MporeccyalbHOE MPABO - 3TO CUCTEMA IOPUINIECKUX HOPM, PETYIHUPYIOIIHX
JESTENIbHOCTh apOUTPAKHOTO CyJa W APYTUX 3aMHTEPECOBAHHBIX CYOBEKTOB, CBSI3aHHYIO C
OCYIIIECTBIICHUEM TIPABOCY NS TIO JIJIaM, OTHECEHHBIM K BEJICHUIO apOUTPaKHBIX CYJIOB.

ApOuTpakHoe  TMpollecCyallbHOE  MPaBO  PETYIUPYET  MOPSIOK  OCYIIECTBICHHUS
apOUTpaxHOTO TIpolecca.

[Ipenmer apOUTPa)KHOTO MPOIIECCYANBHOTO TMpaBa - 3TO IOPUAMYECKUE MPOIECCYyaabHbIe
NEHCTBUS Cyla W 3aWHTEPECOBAHHBIX JIMI[ IMPU OCYIICCTBICHUHM TIPABOCYIUs IO Jiejam,
OTHECEHHBIM K BEICHUIO apOUTPaKHBIX CY/IOB, T.€. apOUTPaXKHBINA MPOIIECC.

MeTox TpaBOBOTO  PETYIUPOBAHHUS  APOUTPAKHOTO  IMPOIECCYalIbHOTO — TpaBa -
COBOKYITHOCTh IOPHJMYECKHUX CIIOCOOOB W TMPUEMOB PETYJIHPOBAHMS, BO3IACHCTBHS Ha
OTHOIICHHUS U JACSITEILHOCTD, KOTOPBIC SBISIOTCS MPEIMETOM JAaHHOW OTPACIH MpaBa.

MeTo paBOBOTO PEryIupoBaHus apOUTPaKHOTO MPOLIECCYAIbHOTO MpaBa UMEET:

1) cyOBEKTUBHYIO CTOPOHY - OTIPEIEIIIeTCS 3aKOHOIaTeIeM B HOpMax TpaBa;

2) OOBEKTHBHYIO CTOPOHY - K OINpeAeSCHHBIM OOIIECTBEHHBIM OTHOLICHUSM MPUMEHUM
TOJILKO OTIPEAEIICHHBIN METOJ PETYIUPOBAHUS.

Boigensitorcs Tp OCHOBHBIX METOJA MPABOBOIO PETYJIUPOBAHMS: JT03BOJICHHE, 3aIlpeT U
npeucaHue.

ApOUTpaKHBIN TPOIECCYaTbHBI METOJ IPABOBOTO PETYJIMPOBAHMS COUYETaeT B cede
DJIIEMEHTHI UMIIEPATUBHOTO  (BIIACTHBIX TMPEANHMCAHUN) XapakTepa C JUCHO3UTHBHBIM
(103BOJIUTEILHBIM ) HAYAJIOM.

NMmnepatuBHbIE Hadama MeToAa apOUTPaKHOTO MPOIECCYaAThbHOTO IpaBa B OCHOBHOM
MPOSIBIISIIOTCS B CIIETYIOIIEM:

- TpoIeccyaabHble HOPMBI 00ECIEYMBAIOT TIABEHCTBYIOIIEE MOJIOKEHUE apOUTPaKHOTO
CyJla KaKk opraHa cyJeOHOH BlacTu;

- B KQ4eCTBE OCHOBHBIX IOPUANYECKUX (DAKTOB BBICTYIAIOT BIIACTHBIC MPOIECCYATbHBIE
JIEHCTBUSI apOUTPAKHOTO Cy/Ia;

- apOuTpakHOE TpoIlecCyalbHOE MpaBo oObOecrmeynBacT apOUTPAKHOMY CYAYy TPaBo
KOHTpOJISL 32 JEHCTBUSIMU CTOPOH, a TaK)Ke HaJelseT apOUTpaxKHbIA CyJ MOJTHOMOYMSIMH TIO
PYKOBOJICTBY IPOLIECCOM;

- apOuTpaXHBI MpPOILIECC OCHOBBIBAETCS HA CTPOTO OIPEAEICHHOM IPOILECCyaIbHOM
MOPSIIKE OCYIIECTBICHUS TIPABOCY U - ApOUTPAKHON TpoIecCyaabHOU hopme.

JlMcro3uTHBHBIE Hayajga MeToja apOUTPa)XKHOTO MPOIIECCyaIbHOTO MpaBa MPOSIBISIIOTCS B
CIIETYIOIIEM:

- PpaBEHCTBO CTOpPOH apOUTPaKHOTO TMpolecca B TEX BO3MOXKHOCTSIX, KOTOpPBIE
MPEIOCTABIICHBI UM JJIS 3aIIUTHI CBOUX MIPAB M UHTEPECOB;



- cB00O/Ma TIONBH30BAHUS OTUMHU TPaBaMH, TIOCKOJIBKY CYOBEKTHI apOUTPaKHOTO
IpOLIECCYabHOTO MIPaBa BIIPAaBE OCYLIECTBIATH TMOO0 HE OCYIIECTBISTH CBOM ITPaBa;

- HATMYHME CUCTEMBI TApaHTHH TPaB CyObEKTOB apOUTPaKHOTO IpoIiecca.

Cucrema apOMTpPa)KHOTO TPOLECCYaIbHOTO IpaBa - COBOKYIHOCTH BCEX €€ HOPM |
noJipa3zieliecHre WX Ha CTPYKTYPHBIC YacTH: 00IIyr0 U ocoOeHHY0. OO0mas 4acTb apOUTPaKHOTO
IpOLIECCYaTbHOTO TpaBa - 3TO CHUCTEMa HOPM M MPABOBBIX HHCTHTYTOB, WMEIONIMX IIEJBIO
perynupoBaTh HamOojee OOmpe YepThl MPOLECCYAIbHBIX OTHOIICHWH, BCE CTaIUH
apOHUTpaXKHOTO TpoLecca.

OOm1ast yacTh BKIIOYAET B c€0s1 CIEIYIOIINE HHCTUTYTHI:

- MPaBOCYOBEKTHOCTH, OTPENENAIONIas KPyr cyObeKTOB apOUTPasKHOTO MPOLECCYaTbHOTO
npaBa, apOUTPaXKHBIE MPOLIECCYaTbHBIE ITPABO M IEECIIOCOOHOCTB;

- IOJIBEIOMCTBEHHOCTb;

- TIpoIecCcyallbHbIE CPOKH;

- IOKa3aTeJbCTRA;

- cyieOHBIC PacXO/IbI;

- cyaeOHbIe mTpadsbl.

B 00111y10 9acTh BKIIOYAIOTCS TAaKXKE HOPMBI-33]]a9l i HOPMBI-TIPUHITHITEI.

OcoOeHHast 9acTh BKJIIOYAET B ceOsi HOPMBI, OObEIMHSAEMbIC B CIICIHATbHBIE WHCTUTYTEHI,
peryIupyIoOme ONPEACICHHBIE BHIBI IMPOIECCYAIbHBIX OTHOMICHHH (COOTBETCTBYIOIIHNE
KOJIMUECTBY CTaJIUi apOUTPaKHOTO MpoIIecca):

- POU3BOJICTBO B Cy/JI€ TIEPBOW MHCTAHIIHH;

- IPOM3BO/ICTBO B aINEJUISIIMOHHON MHCTAHIIHH;

- POU3BOJICTBO B CY/JIE€ KACCAllMOHHOW WHCTAHITUH;

- IPOM3BO/ICTBO B CYy/I€ HA30PHONM MHCTaHIINM;

- IEPECMOTP CyACOHBIX aKTOB MO0 BHOBH OTKPBIBIIUMCS 00CTOSITEIIHCTBAM;

- UCTIOJTHUTENIEHOE TIPOU3BOJICTBO.

1.4. UcTounuku apOUTPaKHOTO MPOIECCYyaTBHOTO MpaBa

HcTounuku apOUTPa)KHOTO MPOLIECCYyaIbHOTO MpaBa - 3TO HOPMATHUBHO-IIPABOBBIE AKTHI,
CoJepKalllie MpOoILleCCyalbHblE HOPMBI JTAHHOM OTpaciad INpaBa U PETYIHPYIOIINE
0OIIEeCTBEHHBIE OTHOIIEHUS IPU OTIIPABICHUH MTPABOCYAMS B apOUTPAKHBIX CyAaX.

HcTounnkn apOUTPaXHOTO IPOLECCYANbHOrO IpaBa pazHOOOpasHbl M JIENATCS Ha JBa
OCHOBHBIX BHJA: 3aKOHBI M MOJ3aKOHHbIE HOPMATHBHBIE aKThl. B cooTBercTBUU cO cT. 3 AIIK
P® nopsiiok cyaonpon3BoCTBa B apouTpaxHbIX cynax B PO onpenensercs Koncturynuei PO,
®denepanbHBIM KOHCTUTYITHOHHBIM 3aKkoHOM "O cyne6Hoit cuctreme Poccuiickoit deneparuu u
@denepanbHbBIM  KOHCTUTYIHOHHBIM 3akoHOM "OO apOuTpaxsbiX cynax B Poccuiickoit
Oenepanun'", AIIK PO u npuHuMaeMbpIMH B COOTBETCTBUU C HUMHU APYTUMHU (eaepaTbHbIMU
3akoHamu. K 4rciy HCTOYHUKOB HOPM apOUTPaXHOTO MPOLECCYaTbHOTO MpaBa OTHECEHBI TaKXkKe
MEXKIyHapOoaHbIe JOTOBOPHI Poccuiickoit denepaiuu.

Takoif Kpyr HCTOYHHMKOB HOPM apOMTPaXKHOTO TMPOLECCYaNbHOTO IIpaBa OTpaKkaeT
XapaKTepHYI0 O0COOEHHOCTb, MPHUCYIIYIO ISl MpOIecCyalbHBIX OTpacieil mpasa, - B KauecTBe
OCHOBHOTO HCTOYHHMKAa HOPM JIO00I OTpaciu MpoLEcCyalbHOro IpaBa BBICTYNAET 3aKOH.
Bmecte ¢ Tem B psae CiiydyaeB B Ka4eCTBE HCTOYHMKOB HOPM TPa)KIAHCKOI'O MPOLECCYATBHOIO
IpaBa BBICTYNAIOT HE TOJBKO (eiepalbHble 3aKOHBI, MPUHATHIE B cooTBeTcTBUU ¢ AIIK P®, HO
U pyrHe, TaK WIK UHaue PEryaupysl BOINPOCH HAIEKAIINX CYObEKTOB, YCIOBUN BO30YKIEHUS
Jiena, JOMyCTUMBIX J10Ka3aTeIbCTB, IPEAMETA 10Ka3bIBaHUA U Jp. TOJBKO B OTAEIBHBIX CIIydasix
B KayecTBe HCTOYHHUKOB HOPM apOUTPa)KHOTO TMPOILIECCyaIbHOTO TMpaBa BBICTYHAlOT U
IIOJI3AKOHHBIE U UHBIE AKTHI.

BriaenstoT HeCKOJIBKO BU/I0B HCTOYHUKOB.

1. Konctutyuus P® - mnMeeT BBICIIYI0 HIOPHIMYECKYIO CHIy, HpsIMO€ ACHCTBHE U
NpUMEHSIETCST Ha Bcell Tepputopur P®D, sBIseTCd HCTOYHUKOM, COJEPKAIUUM OCHOBHBIE



MOJIO)KEHUSI O CyJeOHOM BIIACTH, MPUHLMIAX €€ (QYHKIUOHHPOBAHUSA, O 3aKpEIUICHUU
apOUTPaKHBIX CYJIOB B CUCTEME OPTaHOB IOCYAAPCTBEHHON BIACTH M MPOBO3TIIAIIAIOIINM MIpaBa
rpaXkJlaH M OpraHu3aluii B chepe mpaBoCyIus.

2. ®enepanbHble KOHCTUTYIIMOHHBIE 3aKOHBI:

- "O cynebnoit cucreme Poccuiickoit @eneparuu” ot 31 nexadps 1996 r. N 1-DK3;

- "O0 apbutpaxHsix cyaax B Poccuiickoit @enepauun" ot 28 anpens 1995 r. N 1-OK3;

- "O Koncturynmonnom Cynae Poccuiickoit denepanuu" ot 21 uronst 1994 r. N 1-OK3.

3. ®enepanbHbIC 3aKOHBI:

1) ApOutpaxHsiii nponeccyanbHblii kogekc P® ot 24 wurona 2002 r. N 95-®3 -
HEHTpaJIbHBINA aKT apOUTPaXKHOTO MPOIIECCYATBHOTO 3aKOHOIATENbCTBA;

2) dbenepanbHBIC 3aKOHBI, PETYJIUPYIOIINE apOUTPaXKHBIN MPOIIECC:

- "O Tpeteiickux cynax B Poccuiickoii @enepanun” ot 24 utons 2002 r. N 102-D3;

"O6 apOWTpaXHBIX 3acelareisx apOUTPaxkHBIX CYyJIOB CyOBeKTOB Poccuiickoit
®enepauun” ot 30 mas 2001 r. N 70-D3;

- "OO0 yBEeIMYEHNH LITATHON YUCIEHHOCTH CyJiel U paOOTHUKOB anmapaToB apOUTPaXKHBIX
cynoB B Poccuiickoit @enepauun” ot 28 mas 2001 r. N 61-D3;

- O6 ucnomHUTENHHOM Mpon3BoAcTBe" OT 2 OKTs0pst 2007 1. N 229-®3 u 1p.;

3) unble denepanbHble 3aKOHBI M 3aKOHbI P®, coxepikamue HOPMBI apOUTPaKHOTO
IPOLECCYATLHOTO MpaBa:

- "O HecocrosaTenbHOCTH (O0aHKpoTCcTBE)" OT 26 OKTA0ps 2002 1. N 127-D3;

- "O06 ucnonHuUTENBHOM Ipou3BoACTBe" 0T 2 OKTA0pst 2007 r. N 229-D3;

- "O0 amBoKaTcKOW JAeATedbHOCTH M aaBokaTtype B Poccuiickoit denepanuu" ot 31 mas
2002 r. N 63-93;

- "O craryce cyneit B Poccuiickoit @enepanuu ot 26 utonst 1992 r. N 3132-1;

- yactb 2 Hamorooro koaekca P® (rmaBa 25.3 o rocynapCTBEHHOH MOIIIWHE BBEICHA
®denepanbHbIM 3aKOHOM OT 2 HOsIOpst 2004 1. N 127-D3) u 1p.

4. Ilon3akoHHBIE HOPMATUBHBIE AKTHI:

1) ykass [Ipesunenra PD, nanpumep:

- "O0 obecneuennu aesrenbHocTH BepxosHoro Cyna Poccuiickoit @enepanyu u Beiciero
Apbutpaxxknoro Cyna Poccutickoii penepanuu" ot 19 aBrycra 1996 r. N 1206;

2) nocranoBienus [Ipasurenscrea P®, Hanpumep:

- "O OnaHKax UCMONHUTENbHBIX TUCTOB" OT 31 utomnst 2008 r. N 579.

5. HNocranosnenuss Koncrurymumonnoro Cyna P®, cyneOHas mpakTuka W pa3bsCHEHUS,
nocTtaHoByieHus U nHpopmannonHsie mucbkMa BAC P® (cyaeOHble pereIeHThI, BRIPaXXEHHBIC B
¢dopme yKazaHHBIX aKTOB):

- [TocranoBnenue [Inenyma BAC P® ot 22 utons 2006 r. N 25 "O HEKOTOPBIX BOIpOCax,
CBSI3aHHBIX C KBaNIM(UKALMEH W yCTaHOBJIEHHUEM TPeOOBaHUI MO 00s3aTENbHBIM IUIATE)XKaM, a
TaK)Ke CaHKIUSAM 3a MyOJIMUYHbIEe TPaBOHAPYILIEHUS B €€ 0 OaHKPOTCTBE";

- IlocranoBnenue Ilnenyma BAC P® or 12 mapra 2007 r. N 17 "O npumeHeHun
ApOuTpa)XHOTO TpoIlecCyanbHOro Kojekca Poccuiickoit ®Deneparuu  Mpu  MEPecMOTpe
BCTYIIMBIINX B 3aKOHHYIO CHIIy CYI€OHBIX aKTOB I10 BHOBb OTKPBIBIIMMCSI OOCTOSITENLCTBAM " ;

- IlocranoBnenue Ilnenyma BAC P® or 11 wumions 1999 r. N 8 "O neiictBumn
MEXIYHApOAHBIX A0roBopoB Poccuiickoir denepanuu NPUMEHUTENBHO K  BOIPOCaM
apbutpaxHoro mporecca';

- uHpopmannonnoe nucbMo [pesunuyma BAC P® ot 21 nexabps 2005 r. N 104 "O630p
MPAKTUKU TPUMEHEHHUs1 apOUTpaskHBIMH cyJaMu HOpM ['pakanckoro koaekca PO o HekoTophix
OCHOBAHMSAX MPEKpPAIICHUs 0053aTeNbCTB" U JIp.

VYka3aHHbIE HCTOYHUKH apOUTPaKHOTO MPOLIECCYaTLHOTO MpaBa CTAHOBATCS UCTOYHUKAMU
apOUTPa’KHOTO MPOLIECCYATBHOTO TpaBa, UrPAIOT 3HAYUTEIHHYIO POJIb B PABONIPUMEHUTEIILHON
NPAaKTUKE W CIOCOOCTBYIOT €AMHOOOpa3HOMY TNPUMEHEHHI0 HOPM MAaT€pHalbHOTO U
IPOIIECCYaTbHOTO MpaBa apoUTpaxHBIMU cynamu PO.



[TocranoBnenus [lnenyma Briciiero Apoutpaxtoro Cyaa P® no BonpocaMm npuMeHEHUs
3aKOHOAATEIbCTBA SIBJISAIOTCSA JOINOJIHUTENBHBIM K JEHCTBYIOIIEMY 3aKOHY MCTOYHHKOM
IPOLECCYaJIbHOTO TPaBa, MOCKOJIbBKY BBIpAaOOTaHHbIE B HUX IMpaBUja IPABOBOIO XapakTepa
(IpaBOMOJIOKEHHS) TPOU3BOAHBI OT JACHUCTBYIOIIMX HOPM IIpaBa M HampaBlieHbl Ha MX
NeCTBEHHYI0 peanu3anuio. Ha maHHBIE TOCTAaHOBJIECHUS apOMTPaKHBIE CyIbI MOTYT JeNaTh
CCBUIKM B MOTHBMPOBOYHOM YacTH DPEIIEHUS TaK K€, KaK Ha 3aKOHbl U HMHbIE HOPMaTHBHbBIC
npaBoBbIe akThI (4. 2 cT. 13 ®K3 "O06 apbutpaxusix cyaax B Poccuiickoii ®enepanun', ct. 170
AIIK POD).

Cnenyer OTMETHTb, 4YTO HHpoOpManuoHHble nucbMa IIpesuauyma  Bricuiero
ApOutpaxknoro Cyna P® mno oraenbHbIM BompocaM CyJeOHOW MpPaKTHKH HE SBISIOTCS
00s3aTeNbHBIMKA  JJIT CYJIOB, @ HOCST PEKOMCHIATeNbHBIN xapaktep (ct. 16 ®K3 "OO
apOoutpaxkHelx cynax B Poccuiickoit denepanun'), 0AHAKO OHU yUUTBIBAIOTCS apOMTPaKHBIMU
CyJlaMH, TOCKOJbKY pElIeHUs, NPUHATbIE Oe3 ydeTa JAHHbIX PEKOMEHJAlUH, OTMEHSIOTCS
BBIIIECTOSIIIMMY WHCTAHIUSIMH.

6. MextyHapoiHbIe TOTOBOPHI U COTJIAILIEHUS:

- Cornamennue 0 TMOPSAKE pa3pelieHuss CIOPOB, CBA3AHHBIX C OCYLIECTBICHUEM
xo3s1icTBeHHOM nestenbHocTH (Kues, 20 mapta 1992 r.);

- TNaarckas KOHBEHLMS O TOJIy4EHHMH 3a TPAaHULEN [10Ka3aTeIbCTB IO TPaKIAHCKUM U
TOpProBbIM jenam ot 18 mapra 1970 r.;

- T'aarckass KOHBEHLIUSI O BPYYEHHUHM 3a IPAHULEH CyAeOHBIX U BHECYJEOHBIX JOKYMEHTOB
[0 FPAKIAHCKUM M TOProBbIM AesiaM oT 15 HosiOps 1965 r.;

- Taarckas KOHBEHIMsS, OTMEHsOmAs TpeOOBaHWE JIETAIW3ALUU  HHOCTPAHHBIX
O(QUIMAIBHBIX JOKYMEHTOB, OT 5 OKTs10ps 1961 1.;

- ['aarckast KOHBEHIIMA IO BOIIPOCaM I'paXkIaHCKOro npouecca ot 1 mapra 1954 r. u ap.

CornacHo 4. 4 cr. 15 Koncturyuuun P® oOmenpusHaHHble NPUHLOUOBI U HOPMBI
MEXIyHapOAHOIO IpaBa U MEXKIyHAPOIHBIE JOTOBOPHI Poccum ABIIAIOTCS 4acThiO €€ MTPaBOBOM
cucteMbl. B ycimoBusix BXxoxaeHuss Poccunm B MHpPOBOE HKOHOMHUYECKOE M IPaBOBOE
IIPOCTPAHCTBO 3HAYEHUE MEXAYHApOAHBIX JOrOBOPOB IO IPAaBOBBIM BOIPOCAM BECHbMa
3HauMTeNbHO. Eciin MexayHapogHsiM 1orosopoM Poccuiickoit denepanuu yCTaHOBIICHB! UHBIE
MpaBWJIa CyIONPOU3BOACTBA UEM T€, KOTOPBIE IPEAYCMOTPEHBI 3aKOHOIATEILCTBOM Poccuiickoit
®denepanyu, TO IPUMEHSIIOTCS IPAaBUIIAa MEXTyHAPOIHOTO 10I0OBOPA.

1.5. ApOGuTpaxxHbIii IPOIIECC: TIOHSATUE, CTATUH,
BHJIBI TIPOM3BOJICTB. ApOUTpakHas mporeccyanbHas hopma

ApOUTpakHBII TpolecC - peryjiupyemMas HOpMaMu apOUTPa)XKHOTO TMPOIeCCyalbHOIO
npaBa cCHCTEeMa IOCJIEeI0BATEIbHO OCYIIECTBISAEMBIX MPOLECCYANbHBIX ACHCTBUMN, COBEPIIAEMBIX
apOUTPaKHBIM CYJIOM M APYTHMHU YYaCTHUKAMH CYJONPOU3BOJICTBA B CBS3H C PACCMOTPEHUEM U
pa3pelieHneM KOHKPETHOTO Aea.

[Tpu3naku apOUTpaKHOTO MpoIiecca:

1) omHUM U3 ero CyOBeKTOB 00SM3aTENBHO SBISETCS apOUTPAKHBIN CY/I;

2) [neWcTBUSA, KOTOpPBHIE COBEPIIAIOTCS CYIOM M Y4YaCTHHKaMHU Ipolecca, CyTh
IOpUIMYECKUE, apOUTPaXKHBIE TIPOIECCYaTbHbIC ICHCTBHUS,

3) mpeamMeToM, 0OBEKTOM apOUTPaKHOTO TpoIlecca SBISIIOTCS Jeia, MOABEIOMCTBEHHBIC
apOUTPaKHBIM CyJIaM.

[IpoueccyanbHbple JEHCTBHS, COBEpIIaeMble y4aCTHUKaMHU apOUTPa)KHOTO Mpoliecca, B
3aBUCHUMOCTH OT IEIH HMX COBEPIICHHS W COJACPKaHUS OOpa3ylT CTaaud apOUTPAKHOTO
nporuecca. TakuM oOpa3om, cTaaus apOUTPaKHOTO MPOLIECCa - COBOKYITHOCTh MPOLECCYaTbHBIX
JNEHCTBUI TT0O KOHKPETHOMY JIeTy, OObeIMHEHHBIX OJTHOM 1enbro. Kaxaas u3 Ha3BaHHBIX CTaUN
BBITIOJTHSIET CBOM 0COOBIE (DYHKIIMH B CHCTEME apOUTPaKHOTO MpoIiecca.

ApOuTpaxHbIi MPOLIECC COCTOUT U3 IIECTH CTaAUN:



1) npou3BoACTBO B apOUTPaKHOM CyJie NepBOil MHCTaHUMHU. Llens - pa3pelienue crnopa no
CYIIECTBY;

2) MpOU3BOJICTBO B aANEIUISIIMOHHON HHCTAHIMU. Llenb - MOBTOpHOE paccMOTpEeHHE Jieiia Mo
CYIIECTBY HAa OCHOBaHHH MMEIOLIUXCS U BHOBb MPEJICTaBICHHBIX (MIPU HAMYHH OTPEAeICHHBIX
YCJIOBHI) JT0Ka3aTeNbCTB. [IpoBepka 3aKOHHOCTU U OOOCHOBAHHOCTH CYJEOHBIX aKTOB
apOUTPaKHBIX CYJI0B CyObekTOB PD MpUHATHIX MU B TIEPBON MHCTAHIINU;

3) Npou3BOACTBO B KaccallMOHHOW MHCTaHUMU. Llenp - mpoBepka 3aKOHHOCTH CyAEOHBIX
aKTOB, MPHUHATBHIX apOUTPAXKHBIMU CcyldaMH CyOBeKTOB P® M apOUTpa)KHBIX ameuIsIIMOHHBIX
cynoB P®;

4) mpou3BOJCTBO B MOpsiAKe Haazopa. Llens - mepecMoTp cyneOHBIX aKTOB apOUTPasKHBIX
cynoB. JlaHHOE€ NPOM3BOACTBO SIBISETCS MCKIIOUUTEIBHON (IKCTpAOpAMHAPHON) cTaauen
apOUTPaKHOTO Tpoliecca, B KOTOPOM MPOUCXOTUT MEPECMOTpP CYAEeOHBIX aKTOB apOUTPa)KHBIX
cynoB. IIpu stom B cootBeTcTBUM cO cT. 292 AIIK P® B030yKeHNE HAJ30pHOTO TPOU3BOJICTBA
BO3MOKHO TOJIBKO NPU HAJUYHMM CYLIECTBEHHBIX HapyLIECHUH IpaB JHL, YYACTBYIOLIUX B JeIe,
MaTEepUaIbHOTO U MPOLECCYaJIbHOTO MPaBa;

5) mepecMOTp MO BHOBb OTKPBIBIIMMCSI 0OCTOSITENILCTBAM CYAEOHBIX aKTOB apOUTPaKHOTO
CyJa, BCTYNMBIIUX B 3aKOHHYIO cuity. Llenb - mepecMoTp cyJeOHbBIX aKTOB, OPUEHTHPOBAHHBIN
HAa HCIpaBJIeHHE CyAeOHBIX OLINOO0K;

6) ucnonHeHue cyaeOHBIX akToB. llenb - mpakTHyeckas peanu3alus BBIHECEHHBIX
pellIeHuH, OnpeieTICH I, TOCTAHOBICHUI B IEHCTBUSIX 00SI3aHHBIX CYOBEKTOB.

[IpoxoxaeHue Jnena MO BCEM CTausiM apOUTPaKHOro TMpoliecca HE  SBIAETCS
00s3aTeNbHBIM, a OINpeAensieTcss B KOHEYHOM CYET€ 3aMHTEPECOBAHHBIMH JUIAMH -
YYaCTHHKAMH TIPOU3BOACTBA IO JaHHOMY Jery. OOs3aTenpHO JHIIb pa3pelieHue Jena Io
NEepBOMl MHCTAHUMU M 3aT€M - 10 BOJICU3BSBICHUIO HCTLA - UCIHOJHEHHE pEeUICHUs
apOUTpaXKHOTO Cy/Ia.

B cBoro ouepenp, kaxaasi cTaaus apOUTPaKHOTO Mpoliecca MOoApa3IessseTcs] Ha TPU dTarna:

- BO30YX/IeHUE MTPOM3BOICTBA B COOTBETCTBYIOLICH CTa/INH;

- IOJATrOTOBKA JIeJ1a K PACCMOTPEHHUIO;

- pa3pelleHue €ro B COOTBETCTBYIOLIEH CTaIUH.

Bua apObutpaxHOTO CyJ0MPOU3BOJICTBA €CTh OMPEACIIEMbId XapaKTepoM H crenuduKoi
MaTepHabHOTO TpaBa OCOOBIA MHpPOIECCYyalbHBIH MOPAIOK BO30YXKACHUS, PACCMOTPEHHS U
paspelieHus onpeesIeHHbIX TPYIII Je)l B apOUTPaKHBIX Cy1aX.

B apOutpakxHoM mporiecce CyniecTBYIOT CIeIyIOIUe BUIbI CYJOITPOU3BO/ICTB!

- ofmiee HMCKOBOE MPOU3BOJACTBO - BO30YXKIaeTcss MyTeM TMPEAbABICHUS HCKA IS
paspeuieHus cropa o mnpase. VIckoBoe - OCHOBHOM BUJ] apOUTPaXHOTO IPOU3BOACTBA. B mopsiake
HCKOBOTO IMPOW3BOJICTBA apOUTPaKHBIE CYAbl PaCCMATPUBAIOT BO3ZHUKAIOIIUE U3 TPa)XTaHCKHUX
IIPAaBOOTHOUIEHUH 3KOHOMHYECKHE CIIOpPbl M JApPYTHE [I€Na, CBA3aHHBIE C OCYLIECTBICHUEM
MpPEeANPUHUMATEIILCKON U UHON 3KOHOMHUYecKo# nestenbHocTH (pazzaen II ATIK P®). Hckosbie
Jiena JIByCTOPOHHUE, W CTOPOHBI 70 OOpalleHUs B CyJd B DETYJSATUBHBIX (MaTepHANIbHBIX)
MIPaBOOTHOLIEHUSAX 3aHUMAKOT pPABHOE NpaBoBOe IMosiokeHue. COOTHOIIEHHE HCKOBOTO U
HEUCKOBBIX IMPOHM3BOJCTB MPEICTABISAET COOON COOTHONICHHWE OOIMIMX MPaBUI apOUTPAKHOTO
npolecca M CleHUalbHbIX HOPM, YCTaHABIMBAIOUIMX OCOOCHHOCTH PACCMOTPEHHS OTAENbHBIX
KaTeropHil J1ej1 1o CPaBHEHUIO ¢ UCKOBBIMHU JIEJIaMU;

- MPOU3BOJACTBO MO Ji€JaM, BO3HHMKAIOUIMM M3 aAMHUHHCTPATHBHBIX M HHBIX ITyOIMYHBIX
npaBooTHoHEHUH. K 3ToMy Buay Cy10MpOM3BOACTBA OTHOCSATCS:

nena o0 ocHapuBaHWM HOPMATUBHBIX IIPABOBBIX AKTOB TMOJHOCTHIO MJIM B 4YacTH,
3aTparMBalOMX TpaBa WM HMHTEpPEChl JHIl B cdepe MNpelnpUHUMATEIbCKOW U HMHOM
SKOHOMUYECKOH JEeATENbHOCTH;

nena o0 OcClNapuBaHWM HEHOPMATHUBHBIX TPABOBBIX AaKTOB, pEUICHUH U JelcTBUi
(Oe3neiicTBUS) TOCYJaPCTBEHHBIX OPTraHOB, OPraHOB MECTHOT'O CaMOYIIPABIICHHUS, HHBIX OPTaHOB,
JOJKHOCTHBIX JINLL;

nena 00 aAMUHUCTPATUBHBIX PABOHAPYIICHUSX;



JieNia 0 B3BICKAaHHWHU 00sI3aTEJILHBIX IUIATEKEH U CAaHKIIMIA

- 0co0oe MPOU3BOACTBO - OTCYTCTBYET crop O mpaBe. OOBEKTOM cCyAeOHON 3alUThI
SIBIISIETCS HE CIIOPHOE CYOBEKTHBHOE TPABO, a OXPaHSIEMbIH 3aKOHOM HHTEPEC OAHOTO CyOBEeKTa
npasa (J1ena 00 yCTaHOBJIEHUH (PAKTOB, UMEIOLINX IOPUIMYECKOE 3HAUECHUE);

- MIPOU3BOJICTBO IO JIeJIaM O HECOCTOSTEIHHOCTH (OaHKPOTCTBE) - BBIICTICHO B OTIEIBHOE
BBUJY CIIO)KHOCTH CTPYKTyphl. boiee Toro, mpousBOJICTBO HO JAejaM O HECOCTOATEIbHOCTU
BKITIOYAET B ce0s HECKOJIBKO OTIEIBHBIX MPOLEAYp: HaOIoaeHne, (PMHAHCOBOE O3/I0POBIICHHE,
BHEIIIHEE YyTpaBlieHUE, KOHKYPCHOE MPOU3BOACTBO, MUpPOBOE cornauieHue. Hekoropele U3 HUX
TG PepeHIUPYIOTC M PETYIUPYIOTCS MO0 CyOBEKTHOMY KPUTEPHIO eimie Oojiee eTaabHO, B
yacTHocTH, B DenepanbHoM 3akoHe OT 26 okTsa0ps 2002 r. N 127-®3 "O HecoCcTOATETbHOCTH
(6ankporctBe)" B . X, X u XI BBIIEISAIOTCS OCOOCHHOCTH OAHKPOTCTBA B 3aBHCHMOCTH OT
cyObeKTa (OTAeNbHbIe BUIBI FOPUINYECKUX JIUL, TPAXKAAHE, JIUKBUIUPYEMbII U OTCYTCTBYIOLIHMA
JOJKHUK);

- YIpPOIIEHHOE MPOU3BOACTBO - OIpENeNseTcss OecCOpHBIM XapaKTepOM 3asBICHHOTO
TpeOOBaHUS WIN €r0 HE3HAUUTEIbHBIM Pa3MepOM;

- MHbIE IMPOM3BOJICTBA - J€ja 00 OCNAapUBAHUU PELICHUN TPETEHCKUX CYIOB M O BblAaye
UCIIOJTHUTEIIbHBIX JIMCTOB HA MPUHYIUTEIBHOE UCIIONHEHNE PEIIEHNH TPETEHCKUX CYJIOB, JIea O
NOPU3HAHUM W TIPUBEIEHUM B KCIIOJHEHHE DPEUICHUH HMHOCTPAHHBIX CYJO0B M HHOCTPAHHBIX
apOUTPaKHBIX PEIICHUH, Jiesla, BOHUKAIOIIME B CBA3M C HCIOJHEHHEM aKTOB apOUTpa’kKHBIX
cynoB. HeoOXoIuMOCTh yCTaHOBIIEHUS Ul JaHHBIX Jed AudQepeHIUpOBaHHOIO MPaBOBOIO
perinameHTa BO30YXKIEHHUS, PACCMOTPEHHUSI U Pa3pelIeHHs] 0OOCHOBBIBAETCS TaK K€, KaK U IO
JpyTUM BUJIaM CYJOIIPOU3BOJICTBA, CBOCOOpa3neM MOJIEKAIIEro Cy1eOHOM 3amuTe npaBa Uin
MHTEpPECca, OXPaHIEMOI0 3aKOHOM.

ApOutpaxnas nporeccyainbHas popma. [TonsTre, 3HAUCHNE

ApOutpaxsbiii mpouecc -  (OpMaNM30BaHHBIM  Ipolecc, T.e. PACCMOTPEHHUE
MOJIBEJOMCTBEHHBIX apOUTpPaXKHBIM cyAaM el (MOpsIoK BO30YKAEHUs IMpoliecca, MOAr0TOBKU
Jena K pa3OMpaTeNbCTBY, PACCMOTPEHHUS M pa3pelleHus jeia, 00KaJoBaHUS M IEpecMoTpa
aKTOB CyJa, TAK)K€ UCIOJHEHUS pelieHnid apOUTpaskHOTO CyJia) MPOUCXOJUT B COOTBETCTBUHU C
YCTaHOBJIEHHBIM IIPOLECCYaTIbHBIM 3aKOHOM IPABOBBIM PETJIAMEHTOM.

ApOutpakHas mpoleccyaibHass ¢(opMa - HOPMATHBHO YCTaHABIMBAEMbIH MOPSIOK
OCYIIIECTBIICHUSI TPABOCYIUs, BBHIPAOOTAHHBI Ha OCHOBE OOOOIICHHS OTPOMHOTO OIBITA
MPABOMPUMEHEHHUS.

Boiensiores  cnenyromge  NMpU3HAKKM — apOUTPaXXHOM — mpoleccyanbHOMl  (GopMbl:
HOPMAaTUBHOCTb, HENPEPEKAEMOCTh, CHCTEMHOCTh M YHUBEPCAIHLHOCTh, KOTOPHIE BBICTYNAIOT B
€MHCTBE [P NIPAaBOBOM PETYJIMPOBAHUM U IIPABOPEANIN3ZALINH.

HopmatuBHocTh - apOutpakHas mpoleccyaibHas ¢opMa ycCTaHaBIMBaeTci B
3aKOHOJATEIbCTBE, IPUYEM TOJIBKO ONPEEIIEHHOIO YPOBHS.

Llens - oOecnedeHue eIMHCTBA HOPMATHUBHOTO perjaMeHTa apOUTpakHOTO Mpoliecca,
HEBO3MOXXHOCTb PETYJHPOBATh JAHHYIO chepy MyTeM MPHUHATHS IMOA3aKOHHBIX HOPMATHBHBIX
aKTOB.

HenpepekaemocTh - 00s3aTeNbHOCTh COONMIONEHUS W MHBIX (opM  peanuzanuu
MPOLECCYaTbHBIX HOPM B JIEATEIHHOCTH YYACTHUKOB apOUTPaKHOTO TpoIiecca.

Ocy1iecTBiIeHNE TPOLECCYaTbHBIX MPaB M HMCIOJHEHHE MPOLECCYANbHBIX 005S3aHHOCTEH
JOJKHO TPOUCXOAWTh B COOTBETCTBUU C TOPSAKOM, YCTAaHOBJIEHHBIM apOUTpPaKHBIM
IIPOLIECCYATIbHBIM 3aKOHOAATEIBCTBOM.

CucteMHOCTh apOUTpaKHOM TIpoliecCyanbHOU (hOPMBI - HEOOXOAUMOCTh CTPYKTYPHUPOBATH
apOUTpaKHBIN MPOIeCCyalbHBIN periaMeHT, YBSI3aHHBIA B €IMHOE IIeJI0e.

YHuUBEpCATbHOCTh  apOUTpPaXHOW  mpoleccyanbHOM (QOpMBI - NPUMEHHMOCTh K
Pa3pelIeHuI0 CaMbIX Pa3IMYHBIX JeJ, MOJBEAOMCTBEHHBIX apOUTpa)XKHbIM cylnam 0e3 Kakou-
nu00 cymiecTBeHHOM nuddepeHuanum.



YepThl apOUTpakHOI MpolieccyalbHON (POPMBI:

- apOUTpaXHBI Cyl M YYaCTHUKH apOUTPaKHOTO TMpolecca MOAYMHSIOTCS HOpMam
apOUTPaKHOTO MPOIECCYATLHOTO TIPaBa;

- YYaCTHHMKH TpOIlecca COBEPILAIOT JUIIIb T€ MPOLiecCyallbHbIE IEHCTBUS, KOTOPBIE 3apaHee
3arporpaMMHUPOBAHBI ApOUTPAKHBIMHE MTPOIIECCYATbHBIMA HOPMaMHU;

- TOPSIIOK OOpallleHusi C UCKOBBIM 3asBICHUEM B CYJl, PUHATUS U MOATOTOBKH Jela K
pa3dmpaTenbCTBy, MOPSAIOK pa3pelIeHUs] Cropa, CTPYKTypa pemeHWs W PerjaMeHT ero
MepPecMOTpa, a TAK)KE UCTIONTHEHUS MPEONpeaeTIeHbI 3aKOHOM;

- OTHOIICHHS MEXIy apOMTPaKHBIM CYJOM M yYaCTHHKAaMH IpOLEecca HE MOTYT HOCHUTH
xapaktep paKTUIECKUX OTHOIICHH, OHU UMEIOT XapaKTep TOJBKO MPaBOOTHOLICHHI;

- apOuTpaxkHas mporeccyaitbHas (opMa IpeOCTaBIISIET CTOPOHAM paBHBIE BO3MOXXHOCTH
3aIUIIATh MPaBo (COCTA3ATHCS ), MPABO yUAaCTBOBATh B MPOIlecce, MPEICTABISITh JOKA3aTeIbCTBA,
MIOJIb30BATHCSl MPABOBOI MOMOIIBIO, 00XKAJIOBATh PELICHHUS, Y9aCTBOBATH B HCIIOJHUTEIEHOM
MIPOU3BOJICTBE.

3HaueHne apOUTPaXKHOW IMPOLECCyaTbHON (POPMBI COCTOMUT B TOM, YTO NPH €€ CTPOrOM
COONIOACHUM OHA  TapaHTUPYeT  OpraHu3alusaM, MpPEANpPUHUMATENSIM  3allUTy  HX
UMYIICCTBEHHBIX W HEWMYIIECTBEHHBIX IIpaB, BOCCTAHOBICHHE HApPYIICHHOTO IIpaBa.
[TpoueccyanpHast ¢dopMa OrpakJaeT CHOPSIIUNE CTOPOHBI OT CYOBEKTHBU3MA Cyaed MyTeM
CTpOToro cOOIOIEHUSI HOPM MaTEPUAIBHOTO U MPOIECCYaIbHOTO MPaBa U BEAET K JOCTH)KEHHUIO
UCTHHBI B IPABOCY IUU.

I'napa 2. IPUHOUIIBI APBUTPAKHOI'O TIPOLECCYAJIBHOI'O ITIPABA
2.1. [loHATHE NPUHIMIIOB apOUTPAXKHOTO MPOLIECCYATBHOTO ITpaBa

Tepmun "npuHUMN" UMEET JATUHCKOE MPOUCXO0XKICHUE U B NIEPEBOJIE O3HAYaeT "OCHOBA'",
"nmepBoHavao".

[TpuHiunsl mr000H OTpaciuM mpaBa - OCHOBOIOJAraloIlde Hayajga, ONpeAessIoIue
CoJlep’)KaHUE HOpPM JAaHHOM OTpaciii IIpaBa, €€ MECTO, POJb M HAa3HAUYE€HHWE B CUCTEME IIpaBa,
XapaKTEepU3yIOUIMe COJEP)KaHNWE IPABONPHUMEHEHUS M IPAaBOPEAIM3ALMOHHOIO IIpoulecca B
IeJIOM. DTO OCHOBA, HAa KOTOPOW CTPOUTCS HOPMAaTUBHAs 0a3a TOM MM MHOM OTpaciy Mpasa.

O npuHUMIIAX B COBETCKMH MEPUOJ PA3BUTHUS HAYKH TIPa)XJIaHCKOTO U apOUTPakKHOTO
MPOIECCYaTbHOTO TpaBa M3JaHO JOCTaTOYHO MHOro pador: M.I'. ApmiokoBa, A.T. BonHepa,
M.A. TI'ypeuua, A.®. Kneiinmana, K.M. Komuccapona, FO.K. Ocunosa, B.M. CemenoBa, B.®.
Tapanenko, U.A. Yeunnoii, K.C. FOgenscona 1 MHOTUX APYTUX, HO HanOoJyiee ONMTUMAJIbHBIN
QHAJIN3 TIOHATUSA, CHCTEMBl M COACPXKAHMS OTACIBHBIX IPHHLUIOB TPaXkKIaHCKOIO
npoIecCyaTbHOTO TMpaBa OblI mpemioxkeH mnpodeccopom B.M. CemeHOBBIM. 3HauyMTeNbHAs
yacTb 000CHOBaHHBIX B.M. CeMEHOBBIM NOJOXEHHUH BIIOJIHE NPUMEHHMa K IOHUMAaHMIO
COBPEMEHHOM CUCTEMBbI MPUHLUIIOB apOUTPAKHOTO MPOLECCYATBHOTO MIPABa.

Crioco® HOPMATUBHOTO 3aKpEIUIEHHs IPUHIUIIOB apOUTPa)KHOTO MPOLIECCYaTIbHOIO MpaBa
MOYET OBITh IBOSIKUM.

Bo-nepBbIX, €cTh NPHUHLMIIBI, KOTOpPbIE HEMOCPEACTBEHHO (DOPMYJIMPYIOTCS B HOPMax
IIpaBa B BUJI€ KOHKPETHBIX HOPMATUBHBIX MPEANNCAHUNA, HAIIPUMEDP NMPUHLMIIBI HE3aBUCUMOCTU
Cyleil apOuTpakKHOro CyJla, paBEeHCTBA Mepe]l 3aKOHOM U CyAOM. DTO TaK Ha3bIBa€Mble HOPMBbI-
IPUHLINIIBI.

Bo-BTOpBIX, MOHATHE MPUHIUIIOB BBIBOAUTCS U3 COAEPXKAHUS psiia HOPM apOUTPaXKHOTO
IIPOLIECCYATILHOTO ITpaBa, HAIPUMEP IPUHLIUI AUCTIO3UTUBHOCTH.

CucteMa NpUHIMIIOB apOUTPAXKHOTO TPOLIECCYaTHHOTO MpaBa



[IpyHUMIIBI COCTOSAT MeEXAYy COOOM B OINpEeAEIeHHOW B3aUMOCBSI3H, OO0YCIOBIECHHOU
pasIMYHbIMU (pakTOpaMu OOBEKTHUBHOTO mopsaka. CucremMa HNPUHIMIIOB - 3TO COBOKYIHOCTb
BCEX MPUHIUIIOB apOUTPaKHOTO MPOIIECCA B X B3aUMOCBSI3U U B3aUMOOOYCIIOBIEHHOCTH

2.2. Knaccudukanus npuHIUIIOB
apOHUTPaXKHOTO MPOLIECCYATLHOTO MTpaBa

B ropuanueckoil Hayke CyHIIeCTBYIOT CaMbI€ PAa3JIMYHbIE B3TJISAbl HA CUCTEMY IPUHIUIIOB U
UX KOJIMYECTBO, TOCKOJIBKY BO3MOHBI CAMBIEC PAa3JINYHbIC WX KJIACCH(HUKALINN, HATTPUMED:

- Ha CyAOyCTPOMCTBEHHbIE M CYIOIPOU3BOJCTBEHHBIC, T.€. MO (YHKIUOHATHLHOMY
PU3HAKY;

- o cepe AecTBus;

- 110 MPaBOBOMY MCTOYHHUKY, B KOTOPOM 3aKPEIUIEHO COAEpKaHUE MPUHIIUIIA.

B rpaxmanckomM u apOWTpakHOM TMpOLIECCyallbHOM TIpaBe B HACTOsIEe BpeMs
NPaKTUYECKH OTCYTCTBYIOT OTpPACJiEBBIE MPHHIUIBI, KOTOPHIE B OCHOBHOM IPHOOpENH
MEXOTpacleBOil XapakTep, ACHCTBYsl BO BceX cdepax rpakaaHckoi ropucaukuuu. Hampumep,
INPUHLINI AUCTIO3UTUBHOCTH XapaKTePEH HE TOJBKO JUISl TPAKIAHCKOTO MPOLECCyallbHOTO, HO U
JUTsE apOUTPaKHOTO TMPOLIECCYaNFHOTO MpaBa, a TakKe KOHCTUTYIIMOHHOTO CYJONpPOU3BOCTBA,
HOTApUAJILHOTO  TPOU3BOJCTBA,  TPETEMCKOro  pa3OUpaTeNbCcTBA,  HUCIOJHUTEIBHOIO
npous3BoAcTBa. To e camMoe OTHOCHTCS K NPHHIMIAM COCTA3aTEIbHOCTH WU PaBHONPABUS
CTOPOH, KOTOpBIE MIPHUOOPETN HE TOJILKO MEXOTPAC/IEBOM, HO M1 KOHCTUTYLIMOHHBINA XapakTtep (CT.
ct. 19 u 123 Koucturyuuu P®). M3znoxkeHHOe OOBSCHSAETCS 3HAUYUTEIBHBIM CXOACTBOM
apOUTpaKHOM MPOIECCyATbHONU U TPAKIAHCKON TMpoleccyanbHON (GOpM, €TUHCTBOM OCHOBHBIX
Hayval JAeITeIbHOCTH BCEX OPTraHOB CyAeOHO BIaCTH.

Psn mpuHIMIIOB TOCTENEHHO TpaHC(HOPMUPOBAICS W HW3MEHWICS TOJ BIMSHUEM
COIIMAJIbHO-TIPABOBbIX peajuii M 3aKOHOAATeNnbCcTBa. Hampumep, NpuHUMI MponecCyalbHOU
AKTUBHOCTH Cy/ia B TPa)XJIaHCKOM TIpoIlecce, CIpaBeInBo 000cHOBaHHBIN B.M. CeMeHOBBIM U
COOTBETCTBOBABIIMI HMEBIIIEMY MECTO B COBETCKHMI MEPUOJ] YPOBHIO 3aKOHOJATENBCTBA U 3a4a4
cyna, TpaHc(opMHpOBaicsS B XOA€ CyAeOHO-TPaBOBOM peGOpMbl B MPHHLUI CyIEHCKOTO
pykoBozcTBa. Jlpyroli OCHOBOMOJATAONINN MPOLECCYaTbHBIM MPUHIUI OOBEKTUBHOW WCTHUHBI
(aKTHUECKU CBEJCS K YCTAaHOBJICHMIO IOPHIMYECKON MCTHHBI, COOTBETCTBYIOIIEH MaTepuaiam
nena. Takoe pa3BuUTHE BecbMa CHMIITOMAaTHYHO W OTPAXXA€T HOBBIE COLIMAIBHO-IIPABOBBIE
peanuu, B KOTOPBIX ACUCTBYIOT OpTraHbl Cy1eOHOM BIACTH MPU OCYIIECTBICHUH MPABOCY IHSL.

CoxpansieTcs CIIOXKUBIIEECS JEICHUE PUHLINATIOB.

1. ObuienpaBoBbIe - IEHCTBYIOLIME BO BCEX 0€3 MCKIIIOYEHHS OTpacisX MpaBa, HalpUMep
3aKOHHOCTH.

2. MexoTpacieBble - 3aKpEIUIEHHbIE B HOPMaxX HECKOJBKHUX OTpaciiel NpaBa, Kak MpaBuIIo,
6nm3kux no xapakrtepy. Crofa OTHOCSTCS MPAKTUYECKH BCE MPUHIUIBI CYJOYCTPONCTBEHHOTO
xapakrepa, 3akperuieHHble B ['TIK P®, AIIK P®, denepanbHOM KOHCTUTYLIMOHHOM 3aKOHE OT
21 uronst 1994 r. N 1-®K3 "O Koncrurynmonnom Cyge Poccuiickoit @enepanun” (nanee - K3
"O Koncrtutyunonnom Cyne Poccuiickoit @enepauuu"), Hanmpumep TIJIacHOCTb CyAeOHOTO
pa3buparenbCcTBa, a TAaKKE MPUHIUIIBI CYI0IPOU3BOACTBEHHOTO XapaKTepa.

3. OtpaciieBbl€ - 3aKpeIUIEHbl B HOPMaX TOJIBKO OJHOW KOHKPETHOM oTpaciu npasa. Panee
B apOUTPaKHOM IMPOLIECCYaIbHOM IpaB€ K TAaKOBBIM OTHOCHJIM II€NIbIM psiA MPUHIIMIIOB,
HarnpuMep MPUHLIUIBI apOUTPUPOBAHHUS, T0APOUTPAKHOTO yPEryJIUPOBAaHUs, OJJHAKO TEHEepPh BCe
OHM YTpaTWUIM CBOE€ 3HAYEHHE, IOCKOJIbKY HE HMEIOT HOPMAaTHBHOW OCHOBBI. llo3Tomy B
HACTOsIIleE BpeMs BBLICIUTH Cyry0O  OTpacieBble MNPUHIMIIBL UL apOUTPa)KHOTO
MPOLIECCYaTFHOTO MpaBa, KOTOpble HE ObUIM Obl OJJHOBPEMEHHO MPUCYIIU U JPYTHM OTpacisiM
IPOIIECCYaTbHOTO TpaBa (BXOAIIUM B cepy IpakIaHCKOW IOPUCAMKIIMK), KPOME MPUHIUIA
OpPUINYECKON UCTUHBI, BPAJT JTU BO3MOXKHO.

Bmecte ¢ TeM cielyeT OTMETUTh HEKOTOPOE OTIMYME B COJEP)KaHUU PsJia OJHOMMEHHBIX
NPUHIUIIOB U HOBBIE AKLEHTHI B CaMOM KX HAa3BaHUHU, TAKXKE OMNPEIEIAEMOM CYLUIHOCTHBIMHU



yepraMu apOUTPaKHOW MporeccyalbHON (Gopmbl. [IpuHIMIT codeTaHUS KOJUICTHATBHOTO W
€IMHOJIMYHOTO0 PACCMOTPEHMs /el B apOMTPa)kHOM IPOLECCYalIbHOM IpaBe OTJIMYAETCS OT
OJIHOMMEHHOTI'O MTPUHIIMIIA B IPa’kJaHCKOM IPOLECCYaIbHOM IIpaBe TEM, UTO KOJUIETHATIBHOCTh B
apOUTPaKHOM CYJIOTIPOM3BOICTBE 00ECIEUNBAETCS, BO-MIEPBbIX, 38 CUET Y4acTUS apOUTpPaXHbBIX
3acesaTesel, BO-BTOPBIX, 32 CUET KOJUIETMAJIbHOTO PACCMOTPEHMSI HEKOTOPBIX KaTErOpHH N B
apOUTpaXHBIX cydax cyObekToB P® komermeit u3z Tpex mpodeccuoHanbHbix cyneil. To ke
KacaeTcsi OTJIMYMI NpPHUHLKIA YCTHOCTH CyAeOHOro pa3OupaTenbcTBa B I'Pa)KIaHCKOM
IpOIeCCyabHOM TMpaBe OT IMPHUHIMIIA COYETaHHs YCTHOCTH U IHCBMEHHOCTH CYIeOHOTro
pa3buparenbCcTBa B apOMTPaKHOM TPOLIECCYATBHOM IpaBe, KOTOPBIN XapaKTepu3yeT CrennupuKy
apOUTpa)KHOTO Mpoliecca, CBSI3aHHYI0 ¢ MPEUMYILIECTBEHHBIM HCCIEI0OBAHUEM B XOJIe Ipolecca
NUCBMEHHBIX JoKasaTenscTB. B AIIK P® He mnpenycmorpeHa npouenypa OIJIall€HUs
MMCbMEHHBIX JI0Ka3aTeIbCTB, yCTAHOBIIEHHA B CT. ¢T. 175, 176 I'TIK P®.

4. IlpuHUIUIBI OTAEIBHBIX HHCTUTYTOB apOUTPasKHOTO MPOLECCYATLHOTO MpaBa, HalpUMep
HPUHIMUITBI MEXOTPACIIEBbIX HHCTUTYTOB MO/IBEJOMCTBEHHOCTH (pa3pelleHus: CIopoB O MpaBe U
UHBIX JIeJ TPEUMYLIECTBEHHO TIOCYJapCTBEHHBIMU OpraHaMM), HMHCTUTYTa JOKa3aTelIbCTB
(IOTTyCTHMOCTH CPE/ICTB AOKA3bIBaHUS, OTHOCUMOCTH JI0Ka3aTEIbCTB).

[Tpu xmaccupuKanyy NPUHIUIIOB HA KOHCTUTYIMOHHBIC W 3aKPEIUICHHBIE B OTPACICBOM
3aKOHOJATEIbCTBE OTMETUM PACIIUPEHUE YHCIIa KOHCTUTYLIMOHHBIX MPUHIIMIIOB - 3TO HanboJee
BaXHbIE NPHUHILMIIBI MEKOTPACIEBOIO XapakTepa, HMEIIUe 0c000e MOIUTHKO-IIPaBOBOE
3HayeHue. BBuay 3HaueHus cyqeOHOM BIAcTH TH BaKHeHIIMe Hayana ee (yHKIHUOHUPOBAHMS
HEIOCPEICTBEHHO 3aKperuieHsl npsiMo B Koncrurynuu PO.

K ux uncmiy otHOCSTCS:

- OCYIIECTBJICHUE MPABOCYIHS TOJIBKO cyaoM (cT. 118);

- HE3aBHUCUMOCTb CyJel U MOoJAYMHEHUe uxX Tosbko KoHcTuTynuu u denepanbHOMYy 3aKOHY
(ct. 120);

- HeCMeHseMOoCTh cyaei (cT. 121);

- TJIACHOCTH Cy1e0HOT0 pazouparenbcrsa (cT. 123);

- COCTA3aTENBHOCTh U PaBHOIPaBUE CTOPOH (CT. cT. 19, 123).

2.3. Opranu3ainmoHHbIe (CyA0yCTPOHCTBEHHBIC) TTPUHITUIIBI
apOUTPaKHOTO MPOIIECCYATHHOTO TpaBa

K uucny cynoycTpoHCTBEHHBIX MPUHIUIIOB apOUTPaXHOTO IMPOIECCyallbHOTO IpaBa, T..
IPUHIMUIIOB, ONPEAEIAIONIMX OpraHU3altio, yCTPOICTBO apOUTPaXHOIO Cya, OTHOCATCS:

- IPUHIIMIT HA3HAYEHUS CyJiel apOUTPa)XKHOTO Cy/ia BBICIIMMU OpraHaMH TOCYIapCTBEHHOM
BJIACTH;

- OCYIIIECTBIICHUE MPABOCYIUS TOJIBKO CYOM;

- IPUHLUII 3aKOHHOCTH;

- HE3aBHCUMOCTH CyJel W moguuHeHue ux Tosibko Koncrtutyuum P® u denepansHOMY
3aKOHY;

- TJIACHOCTH Cy1€0HOT0 pa30HpaTeNnbCTBa;

- COYETaHHE KOJUIETHAIBHOTO M €JMHOJINYHOTO PACCMOTPEHUs el B apOUTPaKHBIX Cy/ax;

- TOCYJIapCTBEHHBI SA3BIK CYIOTPOU3BO/ICTBA;

- PaBEHCTBO BCEX NEpe]] 3aKOHOM U CYJIOM.

1. ITpuHIUI OCYIIECTBICHUS IPABOCYAMS TOIBKO CYI0M IMPEICTaBIISIET COO0H MpaBuiio, Mo
KOTOPOMY peain3alys NOJHOMOYHI, OTHECEHHBIX K BEJCHUIO OPTaHOB Cy1eOHOH BIIACTH, MOXKET
OCYILECTBIIATHCS TOJBKO Cy/JaMH, CO3JaHHBIMH B COOTBETCTBHH C 3aKOHOM. JIaHHBIM mpuHIMIT
XapaKTepu3yeT MECTO OpPraHOB CyJeOHOI BIacTH B CHCTEME pa3felieHHs BiacTei, koraa (B
Haubosnee O0OOOIIEHHOM BHJE) OpraHbl 3aKOHOJNATEIBHOW BJIACTH JOJDKHBI NPHHUMATH
HOPMATUBHBIE aKThl, OPraHbl HCIIOJIHUTEIBHOW BJIACTH O0ECNEYMBAIOT HUX MPAKTUYECKYIO
peanu3anuio, a Oprausl CyJJeOHOM BIaCTH pa3peraroT KOH(QIUKTEHIL.



[IpumeHuTENPHO K apOUTpPaXHOMY MpOLIECCyaIbHOMY IMpaBy JaHHBIA IPUHLHUII
3aKpeIuIsieT, 4To Mo JenaM B cdepe XO3sMCTBEHHON IOPUCIMKIMHU, OTHECEHHBIM K BEJICHHIO
apOUTPaXKHBIX CYyAOB, TOJBKO apOUTpPakHbI CyJ BIpaBe OCYILIECTBIATH IpaBocyaue. B
COOTBETCTBUU CO cMbICIOM cT. 118 Konctutynnu PO u cr. 1 @enepanbHOro KOHCTUTYHIHOHHOTO
3akona "O cyneOHol cucteme Poccmiickoit denepanuu’ cyneOHas Biacte B Poccun B cdepe
XO3SMCTBEHHON IOPUCIUKIMM MOXKET OCYIIECTBIATHCS TOJIBKO apOUTPAKHBIMHU CyJaMU B JIUIIE
apOUTPaKHBIX CyJel U MPUBIIEKAEMbIX B YCTAHOBICHHOM 3aKOHOM IMOPSJKE K OCYIIECTBIECHUIO
npaBocyaust apOMTpakHBIX 3acenareneil. Hukakue papyrue opranbl W JHIla HE BIpaBe
NpUHUMATh Ha ce0sl OCylIecTBJICHHE TpaBocyaus. He momyckaercst co3maHue Kakux-JIn0o
ype3BbIUaiiHbIX cyn0B. CyzneOHast BIacTh CaMOCTOSATENIbHA M OCYIIECTBIISIETCS HE3aBHCHMO OT
3aKOHOAATENbHOM W MCIOJIHUTENbHOM BiacTel. Tem caMbIM 3akoHOJaTeNlb oOecredyuBacT
CHEeLMAIN3ALNI0 KaXJI0r0 U3 TOCYJapCTBEHHBIX M CYJIEOHbIX OpraHoB Ha pELICHUU
OTIPEIENIEHHOr0 Kpyra BOIIPOCOB, HE JOITyCKasi NEPECEYEHUE NX KOMIIETEHIMH.

B psne cioydaeB nena, OTHECEHHbIE K BEJCHHUIO apOUTPaKHBIX CYA0B, MOTYT Pa3periaThCcs
JpYrMMH OpraHaMM, HamnpuMep TPETeHCKUMM CyJaMd, B TOM YHCJIE MEXIYHapOIHBIMU
KOMMEpPYECKUMHU  apOUTpakaMH, OpraHaMu aJMUHHCTPATUBHOW topucIukuuu. OJgHaKo
NeSITeTbHOCTh YKAa3aHHBIX OPraHOB MO pa3pelICHHI0 TPABOBBIX KOH(MIMKTOB HE SBISETCS
OpaBOCYAMEM U HE MOXET JHUIIUTh 3aUMHTEPECOBAHHBIX JIMI[ TpaBa Ha oOpalleHue B
apOUTpaXXHBIN Cy[ 32 3aIIUTOM.

Tak, cornacHo . 6 ct. 4 AIIK P® no cornameHuto CTOPOH BO3HUKIIMM WMIIM MOTYIIHMA
BO3HUKHYTbH CIIOp, BBITEKAIOIIUN W3 TPaXIaHCKUX IPaBOOTHOLIEHUI U IOABEIOMCTBEHHBIN
apOUTpa)KHOMY CYZIy, A0 NPUHATHS aKTa, KOTOPbIM 3aKaHUMBACTCS PacCMOTpPEHHE Jefla IO
CYIIIECTBY, MOXET OBITh MEpPeJaH CTOPOHAMH Ha PACCMOTPEHHE Tpereickoro cyna. Ilpu stom
JeSITeIbHOCTh TPETEHCKUX CY/0B HE SIBIISIETCS NMPaBOCYAUEM, a TPETEHCKOe pa3doupaTeibCcTBO -
cyneOHbIM TporieccoM. Takas JeATeNbHOCTh 10 CBOEH MpPaBOBOW MpHUpoje - ¢popMa 4acTHOTO
IIPABONIPUMEHEHMsI, OCHOBAaHHAas Ha COIJAIIEHUU CTOPOH. B KOHEUHOM cyeTe peleHus
TPEeTEHCKUX CylOB B TOW NTMOO MHOM CTENEHU MOJKOHTPOJIBHBI apOMTPaKHBIM CyAaM IpH
PELIEHHH BOIIPOCOB O BBIIAY€ UCIIOJIHUTENBHOIO JIUCTA K B3BICKAHHUIO.

To ke caMoe OTHOCUTCS K €ATEIbHOCTH aJIMUHUCTPATUBHBIX IOPUCAMUKIINM, HAJAEIEHHBIX
IPaBOM pa3pelleHus] B IPeABAPUTEIHLHOM IOPSIKE CIOPOB B cepe rpaxkaaHckoro odbopora. B
KOHEYHOM CUYeTe MX pelIeHuss MOoryT ObiTh ocmopensl B cyae (m. 2 cr. 11 T'K P®), u
3aMHTEPECOBAHHBIE JIMLA BIPAaBE aleUIMpoOBaTh K IPABOCYJHIO B JIUIE KOMIIETCHTHOIO
apOUTPaKHOTO Cy .

2. llpuHnmn Ha3HAYAEMOCTH CyJeH apOUTpaXKHBIX CYJOB Ha JOJDKHOCTH BBICIITMMH
opranamu Bnactu. llpeacenarens, 3amecturenu U cyapu Beicmero Apoutpaxsnoro Cyna P®
Ha3HayaloTcss Ha AobKHOCTh CoBerom Denepaumu. Ilpencemarenu, 3aMecTUTENH, CYIbH
OKPY’KHBIX CYy/IOB, alleJUISILIMOHHBIX CYAOB M CYJI0B CyObekToB PD Ha3HauaroTCs Ha JOHKHOCTH
[Ipesunentom P® mo mpencrasnenuto Ilpencenarens Bricmiero Apourpaxnoro Cyna P npu
HAJIMYUKA PEKOMEHJAIMM COOTBETCTBYIOIIEH KBaMu(pUKAIIMOHHONW KoJulermu cyneil. Cpok
MOJTHOMOYMI OrpaHUYeH BO3pacToM - a0 70 JeT, mpekpanieHrue MOJHOMOYHUM OCYIIECTBISETCS
[0 PEUICHUIO COOTBETCTBYIOLICH KBamu(pHUKAIMOHHON kosuternn cyaeid (cr. 8§ PK3 "OO
apoutpaxusiii cynax B Poccuiickoit ®enepamuun”, cr. 11 3akona P® "O craryce cyneit B
Poccuiickoit ®enepanun').

3. IlpyHumMn coderaHuss €OVHOIMYHOIO M KOJUIETHAJIBHOIO COCTaBa CyAa IIpU
paccmotpenuu zen (cr. 17 AIIK P®). Jlena B nepBoil MHCTAHIIMU PACCMATPUBAIOTCS CYAbSIMU
€IMHOJIMYHO, 32 UCKIIOYEHUEM Jie] 00 OCrapuBaHMM HOPMATHBHBIX IIPABOBBIX aKTOB, a TAKXKe
Jell O HECOCTOSTENbHOCTH (OaHKPOTCTBE), KOTOpPHIE pPACCMATPUBAIOTCS  KOJUIETHAIBHO.
KonnernansHo paccMaTpuBaroTCs Jieia, OTHOCSIITHECS K IMOJACYTHOCTH Briciiero ApOuTpakHOTO
Cyna P®, u nena, HampaBieHHbIE B apOMTpPaKHBIA CyJ TMEpBOM HMHCTAHIIMM Ha HOBOE
PacCMOTPEHHE C YKa3aHUEM Ha KOJUIETHAIbHOE PACCMOTPEHUE JIea.

IIpu KoslernanbHOM PacCMOTPEHUH JENIa B COCTAB CyAa IOJKHBI BXOJUTh TPOE Cyel Win
Cy[bsl M [IBa apOUTPaXKHBIX 3acCeAaTels.



ApOUTpaXHBI CyJl TEpBOM WHCTAHIMU B COCTaBE CYyIbHM M JBYX apOUTPa’KHBIX
3acelmaTtesniell paccMaTpHBaeT HSKOHOMHMYECKHWE CIOpPhl W HHBIE Jiela, BO3HUKAWOIINE U3
IPaXXIAHCKUX M MHBIX MPABOOTHOILIEHUH, €ClIM Kakas-nu00 U3 CTOPOH 3asiBUT XOAATalCTBO O
pPacCMOTPEHHH JieNia C y4aCcTHEeM apOUTPaKHBIX 3acelaTeNeH.

CnenyeT OTMETHTHh TE€ KaTErOpUM JeJl, KOTOpbIe HE pPACCMaTPHUBAIOTCS C y4acTUEM
apOUTpaKHBIX 3aceaaTenceil:

- OTHOcAIIMECs K noacyHocTH Briciero Apourpaxsoro Cyna P®;

- gena o0 ocrmapuBaHUM HOPMATHUBHBIX IPABOBBIX AKTOB, J€a O HECOCTOATEIHHOCTH
(OankpoTCTBE);

- Jienia, HaIpaBleHHbIC B apOUTPAXKHBIN Cy]] IEPBOM MHCTAHIIMU HA HOBOE PaCCMOTPEHUE C
yKa3aHHEM Ha KOJIJIETHaJIbHOE PACCMOTPEHUE;

- Jiena, BOHHUKAIOUINE W3 aJMUHHCTPATHBHBIX U WHBIX MYyOIWYHBIX MPABOOTHOLICHUH, U
Jiena 0coooro MpoM3BOICTRA.

[Topsmox mpenbsBIeHUS XOJaTaiicTBa O PacCMOTPEHUU Jelia C ydacThueM apOUTpasKHBIX
3acenaresnei yctanosieH ct. 19 AITK PO.

Bce nmena, paccmarpuBaemble B cyAax ameUBSIIMOHHOM M KacCallMOHHOW HMHCTAHLUH, a
TaKKe€ B MOPSAIKE HAA30pa, PacCMaTPHUBAIOTCS KOJUIETHAIbHO B COCTaBE TPEX WM HHOIO
HEYEeTHOTO KonnyectBa cynaeil (4. 4 cr. 17 AIIK P®), T.e. KomjneruaibHbIM COCTaBOM
poeCCUOHATIBHBIX CYIEH.

Bompocsl, Bo3HUKaIOIIUE MTPH PACCMOTPEHUU JIe] apOUTPaKHBIM CYJIOM B KOJUIETHATBHOM
COCTaBe, pa3pelialTcs CyIpsIMU OOJBIIMHCTBOM rojiocoB. HHMKTO M3 cyneil He BHpase
BO3JIEpKaThCS OT TojocoBaHus. [IpeacenaTenbCTBYIOMUN B 3aceJaHUH TOJIOCYET MOCIEIHUM.
Cynps, HE COTJIACHBIA C pelIeHHeM OOJBIIMHCTBA, 00S3aH MOAMMCATh ATO PEIICHHE M BIIPaBe
U3JIOKUTh B MHUCBMEHHOM BHUJE CBOE€ 0c0o00€ MHEHHE, KOTOpOoe MpUOoOIaeTcss K Jeiy, HO He
o0BsiBIIsIeTCs. JINII, y9acTBYIOMUX B JeJie, ¢ 0COOBIM MHEHHEM CYbH HE 3HAKOMSIT.

Pa30OuparenscTBO Aena JOMKHO MPOU3BOAUTHCS MPU HEM3MEHHOM COCTaBe cyna. B ciydae
3aMEHBI CYJIbU WM OJHOTO U3 CYJEH MpU KOJUIETHAIbHOM PacCMOTPEHUH Jieia pa30oupaTesbcTBa
Jierna TI0JDKHO OBITh MPOU3BEICHO ¢ camoro Havana (4. 2 cT. 18 AIIK P®D).

4. TIpyHUMIT HE3aBUCUMOCTH cyael apoutpaxHbix cyaoB (ct. 5 AIIK P®). Jlanusrit
MPUHLIUI COYeTaeT B ce0e OJHOBPEMEHHO JBa Hayalla: He3aBUCUMOCTh CyJied, KOTopas B TO e
BpeMsI OJTHOBPEMEHHO OTpaHUYHMBACTCS HEOOXOIUMOCThIO UX nmomuunHeHus Koncrurynun PO u
dbenepanibHpIM  3akoHaM. Kakoe Obl TO HU OBLJIO TOCTOPOHHEE BO3ICHCTBHE Ha Cylel
apOUTPaKHBIX CYAOB, BMEIIATEIBCTBO B MX JIEATEIHHOCTh JIOOBIX TOCYNapCTBEHHBIX OPTaHOB,
OpraHOB MECTHOT'O CaMOYIIPABJICHHUS U HHBIX OPraHOB, OpraHU3alUil, JOJKHOCTHBIX JIUI WU
rpakJiaH HEJOMyCTUMBI M BIIEKYT 32 COOON YCTAaHOBJICHHYIO 3aKOHOM OTBETCTBEHHOCTb.

lapanTnn HE3aBUCUMOCTH CyACH apOUTpPa)KHBIX CyIOB ycTaHaBiuBaioTcs KoHcTuTyrmein
P® u dpenepanbubiM 3akoHOM (4. 3 c1. 5 AIIK POD).

B 3akone P® "O craryce cyaeit B Poccuiickoii @enepanuu’ 3aKperuieHbl MOJIOKEHUS,
HalpaBJIeHHbIE Ha OOECleYeHHe HE3aBUCHUMOCTH CyAed Ha OCHOBE IOJUTHYECKHUX,
SKOHOMUYECKHX U IOPUIUICCKUX TapaHTui (cT. cT. 9 - 11).

K nonuTtudeckuM rapaHTUsSM HE3aBUCHMOCTH CYJIed OTHOCATCS IMOJIOXKEHUS, KOTOpbIE
3alpellalT  CyIpsM  apOUTpPaXHBIX  CYJIOB  OBITh  MPEACTABUTENSAMU  KaKHUX-THOO
TOCYAapCTBEHHBIX W HMHBIX OPTaHU3AIMHA, COCTOATH B MOJUTUYCCKUX TMAPTHUSNX, IBIKECHUSX,
00BEAMHEHUAX, MPEACTaBIATh WHTEPECHl JOJKHOCTHBIX JIMI, HAlUN, COIMAJbHBIX TPYIIIL
Pemenuss apOUTpPakKHOTO Cylla JOKHBI OBITH CBOOOAHBIMHU OT COOOpaKEHHH MPaKTUYECKOU
11E€JI€CO00PA3HOCTH U TIOJTUTUICCKON CKIIOHHOCTH CYCH.

K skoHOMMUECKOH TrapaHTHH HE3aBUCUMOCTH CYJIE€H OTHOCSTCS MOJIOKEHMSI, 3aKpETIICHHbIE
B COOTBETCTBYIOIIMX HOPMATHUBHBIX IPABOBBIX aKTaX, KOTOPbIE MPEJOCTABISIOT CYIbIM
apOUTPaKHBIX CYAOB 3a CUET rOCYIapCTBA MaTepPUAIbHOE U COLIMAIBbHOE 0OecTieueHHe.

K mpaBoBBIM rapaHTHSIM OTHOCSITCSI, B YACTHOCTH, CJIEAYIOLINE ITOTOKECHHUS:

- 3aKpEIUIAIONINE HECMEHSIEMOCTD CYIEH;



- CyIbsi apOMTpPaKHOTO CyJa HE 00s3aH JaBaTh KAKUX-JTHOO OOBSICHCHHH 1O CYIIECTBY
PacCMOTPEHHBIX WM HaXOJALIUXCS B €r0 IPOU3BOACTBE JIE;

- OpraHbl BHYTPEHHHUX JeJI 00s3aHbI NMPUHUMATh MEPBI MO0 OOECIEYECHUIO OE30MaCHOCTH
CyIbd apOUTPa)XHOTO CyJAa, YJICHOB €ro CEeMbHM, COXPAaHHOCTH MpPHUHAJIEKALIET0 eMy
UMYILECTBA;

- IMYHOCTB, KWINILE, TPAHCTIOPT U KOPPECIIOHIEHIUS CYIbH HEIIPUKOCHOBEHHBI.

5. IlpuHIUn paBeHCTBAa BCEX YYAaCTHHKOB apOUTPAKHOTO Ipolecca IMepe] 3aKOHOM |
cynom (ct. 7 AIIK P®). Hcxoass U3 3TOro MpHUHIIMIA, MPaBOCYIWE B apOMTPa)xHBIX CyAax
OCYUIECTBJIIETCS Ha Hayalax paBEHCTBA NEpEJ]l 3aKOHOM M CYJOM HE3aBUCUMO OT I10J1a, PacChl,
HAI[MOHAJIbHOCTH, fA3bIKA, MPOMCXOXKIEHUS, UMYIIECTBEHHOIO U JOJDKHOCTHOTO IOJIOKEHHS,
MeCTa >KUTEIbCTBA, OTHOLIEHUS K PEJIUTHH, YOESKICHHUM, MPUHAAICKHOCTH K OOLIECTBEHHBIM
00BbEIMHEHUSAM U JIPYTHX 00CTOSITENILCTB, PABEHCTBA BCEX OPraHU3alMii epe]] 3aKOHOM U CYJIOM
HE3aBUCHMO OT OPTaHU3aIMOHHO-TIPAaBOBON (OpMBI, (hOpMBI COOCTBEHHOCTH, TIOJYNHEHHOCTH,
MecTa HaXOXKJICHHUS U JPYTUX 00CTOATENbCTB. ApOUTpakHBIN Cyll 00s3aH 00ECIEUUTh PaBHYIO
Cy1e0HYIO 3alllUTy MpaB U 3aKOHHBIX UHTEPECOB BCEX JIML, YYACTBYIOIIUX B JIENIE.

6. [Tpuniun rmacHoctu cyaeOHoro pazoupatensctsa (cT. 11 AIIK P®). JlanHblii npuHIun
IpeCTaBIsieT co00il Takoe MpPaBUIIO, COTJIACHO KOTOPOMY pa30HMpaTenbCTBO B apOMTpPa)KHBIX
CyJlax SIBJISIETCSt OTKPBITHIM, 00€CIIEUHBAIOLINM ITPUCYTCTBUE HA CIYIIAHUIX JAeja J00MY JIHILY.
[IpuHUMI r1acHOCTH Takke SBISETCS KOHCTUTYUMOHHBIM (4. 1 cr. 123 Koncturyuun P®) u
nponeccyanbHbiM  (cT. 11 AIIK P®). Pa3buparenbcTBo jgena B 3aKphITOM  3acelaHUU
JIOTIYCKaeTCsl B Cllydasx, NpeaycMOTpeHHbIX 3akoHOM P® ot 21 umrons 1993 r. N 5485-1 "O
rOCyAapCTBEHHOU TaiiHe", a TakKe IPHU yJOBJIETBOPEHUH CYJOM XOAATalCTBA YYacCTBYIOILETO B
JieNie JIUIa, CChUIAIOLIErocsi Ha HEOOXOAMMOCTh COXPAHEHUsI KOMMEPUECKOH, CITy:KeOHOW, MHOU
OXpaHseMON 3aKOHOM TalHBbl U B JPYTUX CIIydasix, IPEJyCMOTPEHHBIX (ellepaabHbIM 3aKOHOM.
CynebHbie akThl apOUTPAXKHBIM CYJIOM OOBSBIISIOTCS ITyOJIUYHO.

7. IIpyHIMII rOCYAAPCTBEHHOTO sI3bIKa CYIONPOU3BOJCTBA. B cooTBercTBUM cO cT. 12 AIIK
P® cynonpousBoAcTBO B apOUTPa’KHOM CyJ€ BEIETCSl Ha PYCCKOM SI3BIKE - TOCYIapCTBEHHOM
a3bike Pocculickoit @enepanuu. B To ke Bpemsi y4acTBYIOIIUM B JieJie JUIIaM, HE BJIaACIOIINM
PYCCKHUM SI3BIKOM, OOECIIEYMBAETCS IPaBO IOJIHOTO O3HAKOMJIGHHS C MaTepuaiaMu Jiena,
ydacTHe B Cy[eOHBIX NEHCTBUAX yepe3 NEepeBOJUMKA, MPAaBO BBICKA3aThCs B CyJle HAa POJHOM
s3bike. CyneOHbIe JOKYMEHTBI BPY4aloTCsl JIMI[aM, YYacTBYIOIIMM B JIeJie, Ha PYCCKOM SI3bIKE, a
10 UX XOAATalCTBY - B IEPEBOJIE HA SA3bIK, KOTOPBIN OHU MCIIOJIB30BANIN B CYACOHBIX JEHCTBUSX.

2.4. OyHKIIMOHAIBHBIC (CYIOTPOU3BOACTBEHHBIC) MPUHITAITHI
apOUTPaKHOTO MPOIIECCYATHHOTO TIpaBa

K umcny cynonpou3BOJACTBEHHBIX HPUHIMIIOB apOMTPaKHOTO IPOLECCYAIbHOTO IpaBa
OTHOCATCS:

- 3aKOHHOCTb;

- IUCTIO3UTHUBHOCTB;

- COCTSI3aTENbHOCTH;

- TOCTYITHOCTh Cy/1IeOHOM 3alUTHI IIPaB U 3aKOHHBIX HHTEPECOB;

- IOpUNYECKAsi UCTUHA;

- CyJIeICKO€ PyKOBOJICTBO;

- paBHOIPaBHE CTOPOH apOUTPAKHOTO MPOLIEcCa;

- COYETaHHE YCTHOCTHU U MUCbMEHHOCTH CYJI€OHOr0 pa3doupaTenbCTBa;

- HETIPEPBIBHOCTH CyNIeOHOTO pa30NpaTebCTBa;

- HEMOCPEACTBEHHOCTh UCCIIEI0OBAHMS TI0KA3aTEIbCTB.

PaccmoTpuM HEKOTOpBIE U3 HUX.

1. Ilpunnmn 3akoHHOCTH. [IpencraBisieTr co0o0il MpaBMIIO, COTIACHO KOTOPOMY CYIbU TPH
OCYLIECTBIIEHUU NpaBocyaus cBsi3anbl Konctutynuein PO u 3akoHamu, a Taxke JeHCTBYIOIUMHU
MpaBWIAMU CYyIONPOU3BOACTBA. [IpuHIMN 3aKOHHOCTH BbITEKaeT U3 4. 2 cT. 15 Koncturyuun



P®, cormacHO KOTOpOW OpraHsl rOCyAapCTBEHHOW BIIACTH, OpraHbl MECTHOI'O CaMOYIIPABIICHHUS,
JOJDKHOCTHBIE JIUIA, TpaKAaHe U X oO0beauHeHUus o0s3aHbl cobmonats Koncrutyuuio PO u
3aKOHBL. B apOUTpakHOM TpOIECCyaTbHOM 3aKOHOJATEIbCTBE JAHHBIA NMPHHIUI OTPAKEH B
®K3 "O06 apbutpaxknsix cynax B Poccuiickoit @enepanun" (ct. 6) u AIIK PO (cr. cT. 2, 3, 6, 13
u ap.).

O06s3aHHOCTH Cyiel 0 00eCIIeYeHUI0 3aKOHHOCTH OCYILIECTBIIAIOTCS ABOSKUM IyTeM. Bo-
NEepPBbIX, 3aKOHHOCTh OOECIeuMBaeTCS TNPABWIBHBIM TPUMEHEHHEM 3aKOHOJATEIbCTBA, UYTO
BO3MOXHO B YCJOBHSAX COONIIOJIEHHUS] MEepapXUM HOPMATUBHBIX aKTOB B IPaBONPUMEHEHHH,
BO3MOXHOCTSIMH ITPHUMEHEHHSI THOCTPAHHOTO MPaBa, OTCYTCTBUEM JIABJICHUS M HE3aBHCUMOCTBIO
Cylell n apOMTpakHBIX 3acelaTesieil MpHu OTIpaBJIEHUH IpaBOCyaus. Bo-BTOPBIX, 3aKOHHOCTb
o0ecrieunBaeTcsl COOMIOAEHUEM NIPABIIT CYAOTPOU3BOICTBA, KOTOPBIE HAXOIAT CBOE BBIPAKECHHUE
B apOMTpakHOW TpoleccyaabHOM (opMe Kak HOPMAaTHBHO YCTAHOBIEHHOM TOpSJIKE
OCYIIECTBIICHUSI IPABOCY IUSL.

[TpuHIMN 3aKOHHOCTH SBJSIETCSA O0s3aTENbHBIM MPABUJIOM M Ui YYaCTHUKOB Ipoliecca,
00s3bIBasi WX B MPOLECCYAIbHOM NEATENFHOCTH TaKKe HWCXOAWTh U3 JEHCTBYIOMIETO
3aKOHOJIATEIbCTBA, YCTAHABIMBAs CaMble Pa3IMYHbIC CAaHKIMM 32 HapyIIEHUE 3aKOHHBIX IPaB U
MHTEPECOB JAPYTHX JIMILI, B TOM YHUCIIE U 3a 3JI0yNOTpeOIeHe IpoLecCyalbHBIMU IPaBaMH.

2. IlpuHUMI  JAMCHO3UTUBHOCTH - '"3aKpeImsieHHOE B  HOpPMax  apOUTpa)xKHOTrO
IPOLIECCYaIbHOIO  IIpaBa OCHOBHOE IIOJIOKEHHE apOMTPa)KHOrO CyJONpPOU3BOJCTBA, B
COOTBETCTBUHM C KOTOPBIM JIMIA, 3aWHTEPECOBAaHHBIE B MCXOJE Jeia, MMEIOT BO3MOXKHOCTb
OKa3bIBaTh BJIMSHUE Ha JIBIKCHHE apOUTPaXKHOTO MpoIecca MyTeM pacHoOpsDKEHUS TPeAMETOM
CHOpa M CBOOOJHOIO OCYIIECTBJIEHUS NPEICTABICHHBIX UM 3aKOHOM IPOLECCYalIbHBIX MpaB,
HaNpaBJIEHHBIX HAa BO30YXKICHHE, Pa3BUTHE U OKOHYAHHE JESATENLHOCTH apOUTpa’kHOro cyxaa"
<6>.

<6> Illepcriox B.M. Pa3Burne mnpuHIMIA JUCIO3UTUBHOCTH B  apOUTPaKHOM
cynonpou3BojacTBe / Apoutpaxnas npaktuka. 2002. N 4.

ConepxaHue MNpUHLMIA JUCHO3UTUBHOCTH B apOMTPaKHOM IPOLECCYalIbHOM IIpaBe
BKJIIOYAET CJIEAYIOIINE OCHOBHBIE AIIEMEHTHI:

1) Bo30y>x1eHue fena B apOuTpakHOM CY/E;

2) ompeneneHUe XapakTepa U 00beMa UCKOBBIX TPEOOBAHUN M BO3PAKECHUM, BO3MOXKHOCTh
UX U3MEHEHHUS;

3) pacmopspkeHHe MaTepHajJbHBIMH MpPaBaMHU W TIPOLECCYaTbHBIMH CpPEACTBAMHU HX
3alUThI, B YACTHOCTH OTKa3 OT MCKa, IPU3HAHUE UCKA, 3aKII0YEHUE MUPOBOT'O COTIALICHHUS;

4) B0o30yXAeHNE aleJUISILIMOHHOr0, KaCCalluOHHOTO MPOU3BO/ICTBA, IIOCTAHOBKA BOIIPOCA O
HepecMoTpe JAejia B HaA30PHOM MOPSIKE U 110 BHOBb OTKPBIBLIIMMCS OOCTOSTENILCTBAM;

5) TpeboBaHME MPUHYIUTEIBHOTO UCIIOIHEHUS Cy1€0HOr0 akTa apOUTPasKHOTO Cy/a.

CBobona pacrnopspkeHHsl CyObeKTHBHBIMU MaTepHUalIbHBIMM IpPaBaMU B COOTBETCTBHM C
TPUHIUIIOM JTUCTIO3UTUBHOCTH 3aKII0OUAETCS B CIEAYIOMIEM:

1) npaBo KUCTIAa U3MEHUTh OCHOBaHMS WM MIPEIMET UCKa, HO HE OJHOBPEMEHHO Cpa3y;

2) yBENMYUTh WK YMEHBIIUTH pa3Mep UCKOBBIX TPEOOBAHUI;

3) ucrel, MOXET OTKa3aThCsl OT 3asBJIEHHOIO HCKA, 3aKJIIOUUTh C OTBETYUKOM MHPOBOE
COTJIAIICHHWE Ha OCHOBE B3aMMHBIX YCTYIIOK.

B cuity Havan cyneiickoro pykoBOJCTBa apOUTPaXKHBIN CyJl BIIpaBe OTKa3aTh B MPU3HAHUU
TaKUX ACWCTBUI, €CIIM 3TO MPOTHBOPEYUT 3aKOHAM W MHBIM IPABOBBIM aKTaM WJIH NPU 3TOM
HapyIIAlOTCs MpaBa U 3aKOHHBIE MHTEPEChl IPYTUX JHUL. B Takux ciydasx apOUTpakHBIA cyn
paccMaTpUBaEeT CHOp MO CYLIECTBY.

CBobOosma pacnopskeHHs TNpOLECCYalbHBIMM CpPEACTBAMHU 3alllUThl B apOUTPaKHOM
CYJIOIPOU3BO/ICTBE BBIPAYKAETCS B CIAEAYIOIEM:

1) mpaBo BbeIOOpa HCTLA - NPEABABIATh MCK B 3aIIUTy HApYLIEHHOTO IpaBa WU He
NPEIbSBIISTS;



2) mpaBo TpeOOBaHUS HCTIOM OOECIEYEHHUS WCKa TPU €ro TNPEABSBICHUH, C IEJIbI0
rapaHTHPOBaTh pPeaIbHOE UCTIOIHEHUE PEILeHUs Cy1a;

3) mpaBoO OTBETYMKA Ha MPEIbSBICHNE BCTPEUHOTO UCKA;

4) mpu ynOBIETBOPEHHM XoOjAaTaiicTBa UcTHa 00 oOecrieyeHHM HCKa, IPaBO OTBETUYHKA
00paTUTHCSI CO BCTPEYHBIM XOJaTaiicTBOM 00 oTMeHe Mep oOecrmedeHust OO TpeOoBaTh OT
UCTLa 00ecreYeHns: BO3MEILIEHHSI BO3MOKHBIX JUISl OTBETYMKA YOBITKOB;

5) mpaBo Bcex JIMII, YYacTBYIOIIMX B Jejie, 00KaloBaTh CyAeOHBIE aKThl apOUTPakKHOTO
cyna;

6) IPaBO OTKA3aThCS OT MOJIAHHOM KAIOOBI;

7) mpaBO 3aMHTEPECOBAHHOIO JIULIA, IPH BHIHECEHUH B €0 MOJIb3Y PELICHUs apOUTPaKHOTO
cyla, He TpeOOBaTh PeaJIbHOTO HCIIOIHEHHS JAHHOTO PEIICHHS.

3. IpuHuun cocts3zarenbHOCTH CTOPOH. CyIIHOCTH MPHHLUIA COCTOUT B TOM, 4TO
CTOPOHBI COCTS3AIOTCS TIepea apOUTPaKHBIM CyAOM, yOeXmas ero Nmpu HOMOIIM Pa3IHYHBIX
JI0Ka3aTeIbCTB B CBOEH MPaABOTE B CIIOPE.

Kaxxnomy nuity, yuyacTByroleMy B jiejie, TapaHTUPYETCs MPaBo 3HAaTh 00 apryMeHTax ApyT
Jpyra 10 Hadaja cyJeOHOro pa3OuparesibCTBa, 3asBIATH XOJATAaHCTBa, BBICKA3bIBATh CBOM
JIOBOJIBI M COOOpaXeHHsI 10 BCEM BOIPOCAM, TOMJICKANIMM PACCMOTPEHHUIO B CyIECOHOM
3acellaHny, y4acTBOBaTh B UCCIIEZJOBAaHUM JI0KA3aTENIbCTB, MPEACTABICHHBIX APYTUMH JIMLAMH;
JlaBaTh OOBSICHEHHUS 10 BCEM BO3HMKAIOIIMM B XOJI€ PACCMOTPEHUS Jieja BOIIPOCaM, CBSI3aHHBIM
C MpE/ICTaBIEHUEM JOKA3aTebCTB.

Jluna, yyactByromue B Jiele, HECYT PUCK HACTYIUIEHHs MOCJIEICTBUN COBEPLUIECHUS WIH
HECOBEPIICHHS UMU MPOLECCYAIbHBIX 1EHCTBHM.

CocTs3aTenbHOCTh IPEANOIAraeT BO3JIOKEHNE OpEMEHN TOKa3bIBaHUS HA CAMU CTOPOHBI U
CHSTHE 10 00IeMY MTPABUITY C apOUTPaXKHOTO cyAa 00s3aHHOCTH 110 cOOpY J0Ka3aTeNbCTB.

CocTs3aTenbHOe Hayaao B apOUTPaKHOM CYAOIPOU3BOJCTBE 3aKIIOYAETCS B CIEAYIOLIEM:

1) neiicTBUS apOUTPA’KHOTO CyJla 3aBUCST OT TpeOOBAHMI UCTLA U BO3PAKEHUI OTBETUHKA,
apOUTpaKHBIN Cy]] pa3pelIaeT Aej0 B 00beMe 3asBICHHBIX CTOPOHAMU TPEOOBaHMIA;

2) cocTA3aTeNbHbIM MOPAJOK BBITEKAET U3 CYILIECTBA I'Pa)JIaHCKUX IMpaB, COCTABIAIOLIMX
4acTHYIO chepy Jinia, a mo3TOMY COCTOSIINX B €ro CBOOOIHOM PaCIOpsKEHUY;

3) BO3MOXXHOCTb CBOOOJITHOTO UCIOJIb30BAHUSI CTOPOHAMHU CPEACTB JOKa3bIBaHMUS;

4) BO3MOXXHOCTH IJII CTOPOH Y4YacTBOBAaTh B PACCMOTPEHHMM JeJia JIMYHO JHOO uepe3
IPEJCTaBUTEIS;

5) Kaxaas CTOpPOHAa CaMOCTOSITEJIbHO JOKa3bIBAeT (akThl, JeKallue B OOOCHOBAHUH €€
TpeOOBaHMI M BO3PAKCHHIA.

4. TlpuHUUO JOCTYMHOCTH CYJIEOHOM 3alUThl MpaB M 3aKOHHBIX HMHTEPECOB B
apOUTPaXKHOM IPOLECCYaIbHOM IIPpaBe MPECTaBiseT co00i Takoe MPaBUIIO, B COOTBETCTBUHM C
KOTOPBIM BCSKOE 3aMHTEPECOBAHHOE JIMIIO BIIpaBe OOpAaTUTHCS B MOPSAKE, MPEAyCMOTPEHHOM
3aKOHOM, B apOMTpaXXHbIM CyJl 3a 3allUTOM NpaB U MHTEPECOB M OTCTauBaTh UX B CyJeOHOM
nporecce. IIpu 3ToM OTKa3z oT mpaBa Ha oOpamieHHe B apOUTPAXKHBIM Cya HEAOMYCTHM HU
HEJICHCTBUTEIECH. YCIIOBHS JOTOBOPOB, COJEpKallue OTKa3 OT IpaBa Ha oOOpalleHue B
apOUTPaKHBIN CY[, ABISIOTCS HUYTOXKHBIMH.

[TpuHIMO DOCTYNHOCTH CyA€OHOM 3alllUThI MPaB U 3aKOHHBIX UHTEPECOB CHOPMYINPOBAH
B CT. 6 EBporieiickoii KOHBEHIIMHU O 3alUTE MIPAB YeJIOBEKa M OCHOBHBIX CBOOO, CT. CT. 46, 48 (1
npyrux ctatbsix) Koncrurynmuu PO, cr. cr. 2, 4 AIIK P® u apyrux HOpmMax apOUTpakHOTO
npoueccyainpbHoro 3akoHonarenbcTBa. AIIK P® mnepBeiM cpeau IpoLecCyalbHBIX 3aKOHOB
Ha3Bal oO0ecleyeHue J0CTyna K MpaBOCYIUI0 B KadecTBE OAHOM M3 3ajay IMpaBOCYIus B
apoutpaxxnom mporecce (1. 2 ct. 2 AIIK PO).

5. TlpuHIMD OPUIWYECKOW HCTHHBI TPEACTABISCT COOOW Takoe IpaBUJIO, COTJIACHO
KOTOpOMY apOWTpaXHbBI CyJ pa3pemiaeT IOABEJOMCTBEHHbIE €My Jefla B mperenax
IPEJCTAaBICHHBIX CTOPOHAMHU J0Ka3aTeNIbCTB.

[Tpuniun "dopmanbHONH UCTUHBI" - apOUTPaXKHBINA CyJ HE JIOJDKEH CTPEMUTHCS BBISICHUTH
IOJUIMHHBIE B3aMMOOTHOLIEHHUs CTOPOH. COracHO AaHHOMY IPHUHIUILY apOUTPaXKHBIN CyIl HE



BMEIIMBACTCS B TPOIECC JTOKA3BIBAHUS, a JIUIIb ONpEIeisieT, Kakhue (akThl W Kakas CTOpPOHA
JOJIKHA JTOKAa3aTh, T.€. paclpeiessseT MeXAY HUMU 00S3aHHOCTH IO TIOKA3bIBAHUIO.

W3 npuHI#a FOpuandeckKoi UICTHHBI BBITEKAIOT CIISAYIONUE TPEOOBAHNS:

- apOuTpaxHBIA Cya HCCIeayeT OOCTOATENhCTBA JeNia B IMpejaenax J0Ka3aTelbCTBEHHOMN
uH(POPMAITUH, PEACTABICHHOW CTOPOHAMH,

- apOUTpakHbIH cyJ] HE cOOMpAeT Mo cBOel MHUIIMATHUBE JOKA3aTENbCTBA;

- apOWTpaXkHBIH CyJ BIpaBe pa3pelINTh IO HAa OCHOBAHWM HUMECIOMIMXCS B JIelie
JIOKA3aTEeNbCTB MPU OTKa3e CTOPOHBI OT MPECTABICHUS MHUCHMEHHOTO JIMOO BEIIECTBEHHOTO
JI0Ka3aTeNnbCTBA.

6. [IpuHiun cyaeickoro pykKoBOJICTBa OOOCHOBBIBAJICS M3BECTHBIM pyccKuM yueHbM E.B.
BacbKkOBCKMM ¥ OXBaThIBaeT OCHOBHBIC (DYHKIIMOHAIBHBIC OOS3aHHOCTH CyJa Kak B
TpaXIAaHCKOM, TaK M B apOUTpaxxHOM mporeccax. [IpuHIMN CyaeicKoro pyKoOBOJACTBA
MPEJCTaBIsIeT COOOW Takoe TPaBHIO, B COOTBETCTBHHM C KOTOPBIM apOWTPaKHBIH CYI
obecrneynBaeT pyKOBOJCTBO XOJIOM CYIeOHOro 3acefqaHusi, COOM0IEHUE TOPSAKa, COACHCTBYET
CTOPOHAM B OCYIIECTBJIICHUW WX IpaB M HCIONHCHUH oOs3aHHOCTeH. ColepikaHue MpUHIUTIA
CyJEMCKOTro PyKOBOJICTBA BBIBOAUTCS U3 CT. cT. 47, 49, 65, 133 - 142, 152 - 166 u ap. crareit
AIIK P®.

OTka3 OT IMpUHILHUIA MPOLECCYaTbHOM aKTHBHOCTH CyJa BpSJ JIM MO3BOJIUT MOJHOCTHIO
UCKJTIOYUTHh BMEIIATEIBCTBO apOUTPaKHOTO Cyaa B XOJ CyJaeOHOTro pasduparenbcTBa. [losTomy
NPUHILIUAI CYICHCKOTO pPYKOBOJACTBAa BKIIOYaeT B cels cheAyromue MoJHoMouus. Tak,
apOUTPaXKHBIM CyJ] pPYKOBOJIUT XOJOM IIpoliecca, CIEOUT 3a COOIIOACHHEM apOUTPaKHOIO
MPOIECCYaTBbHOTO periiaMeHTa; oOecredynBaeT MOPSAOK B CyIeOHOM 3acelaHuU, BBINOJIHEHUE
00sI3aHHOCTEH Tiepel apOWTPaXHBIM CYJOM; COACHCTBYeT CTOpOHaM B HCTPeOOBaHUHU
JOKA3aTeNbCTB, KOTOPbIE OHHM HE MOTYT TIOJYYUTh CaMOCTOSITENIbHO, YKa3blBaeT Ha
HEHUCCIICIOBAHHOCTh (DAKTHYECKHX OOCTOSATENBCTB, OOOCHOBBIBAEMBIX HMH, M IIpeljiaraet
MPEIOCTaBUTh B MX 0OOCHOBAHHE JI0KA3aTEIbCTBA; Pa3bICHIET CTOPOHAM M IPYTUM y4aCTHUKAM
mpolecca MX MPOLECCyalbHbIe MpaBa W OOS3aHHOCTH, MPEAYIPEKIAET O MOCIEACTBUSIX HX
HEHA/IJIeKAILEro OCYIIECTBICHHS, a TAKXKE OTKa3a OT UX COBEPIICHHUS.

B coorBercTBMM ¢ TNPUHLMIIOM CYAEHWCKOTO PpPYKOBOACTBA apOUTPa)XHbBIM  CyJ
OCYUIECTBIIIET PYKOBOJCTBO XOAOM M MOPSAJIKOM CyAeOHOT0 pa3dupaTesibcTBa MPU COBEPILICHUN
KOHKPETHBIX TPOIECCYaTbHBIX ICHCTBUI; TpeOOBaHUS W PACHOPSIKEHHs] apOUTPaKHOTO CyJna
IIPU OCYILIECTBICHUH UM CBOMX MOJHOMOYMII 0053aTENbHBI JJIsl BCEX IOCYJapCTBEHHBIX OPraHOB,
OpraHOB MECTHOTO CaMOYTpPaBJICHHS, IOHDKHOCTHBIX IIUIl, OOIIECTBEHHBIX OOBEAMHECHUI,
KOMMEpPUYECKUX W HEKOMMEPUECKHX OpPTraHM3aluid M OTIENbHBIX I'pa)KJaH HE3aBUCUMO OT HX
(GaKTUYECKOro ydacTusi B paccMaTpUBaeMOM apOUTPaKHOM CYAOM JieJie; HEHCIIOJIHEHUE
TpeOOBaHUI W PaACHOPSHKCHHM apOUTPaKHOTO Cy/a, HEYBOKCHHME K HEMY BJIEKYT 3a COOOM
MPOIECCYaTbHYIO U HHYIO OTBETCTBEHHOCTb.

7. B COOTBETCTBHMM C NPUHLHUIIOM paBHONPABUS CTOPOH apOUTPa)KHOTO IMpoliecca
apOUTPKHBIM  TIPOIECCYaldbHBIM  3aKOHOJATEIILCTBOM  O0ECIEYMBAETCS  PABEHCTBO
Y4acTBYIOUIMX B JieJ€ JIMIl IpU oOpalleHuu B apOUTPa)KHBIM CyJ, B MPEIOCTABICHUU PaBHBIX
BO3MOXXHOCTEH HCIOJB30BAaHUSI IPOILECCYyabHBIX CPEACTB 3alIMTHl CBOUX HMHTEPECOB B
apourpaxxaom cyze. Jlanapld npuHnmn BbITekaeT (momumo cr. 123 Kouctutymuu P®) u3
COJIepIKaHUs [EJIOTO Psiia HOpM apOUTPaKHOTO MPOIIECCYATbHOTO TIpaBa - CT. 8, 4. 4 cT. 44 ATIK
P® (cTopoHsb! MoNB3yI0TCA paBHBIMU MPOLECCYaTbHBIMU MIPaBaMu) U T.1I.

Copep:xaHre JaHHOTO MIPUHIIMIIA 3aKJIFOUASTCS B CIICIYIOIIEM:

1) paBEeHCTBO CTOPOH MpHU 0OpaIeHNH B apOUTPAKHBIN Cy: UCTEI] TI0JIaeT UCK, a OTBETUHK
BIIPaBE MPEIBSBUTH BCTPEUHBIN HCK; UCTEI] BO30YKIACT JETI0, a KOMHS e UCKOBOTO 3asBIICHUS
MPEIOCTABIIAETCS OTBETYUKY U T.1.;

2) paBeHCTBO BO3MOXKHOCTEH 3alllUTHI MPaB B CyJE: UCTEI] MOXKET OTKA3aThCs OT UCKa, a
OTBETUYHUK - OT BCTPEUHOro MCKa. OTBETYMK MOKET MPHU3HATh UCK, CTOPOHBI MOTYT 3aKJIIOUUTH
MHUPOBOE COTJIAIIICHWE, a TaKkKe JOroBop 00 W3MEHEHHH IOABEIOMCTBEHHOCTH WU
MOJICYTHOCTH. Y CTOPOH HUMEIOTCS paBHbIE MIpaBa MO ANCJUIIIUOHHOMY U KacCalluOHHOMY



00>aJloBaHUIO, MOCTAHOBKE BONpOCa O MEpPEecMOTpe Jejia B MOPSAKE HaA30pa U 1O BHOBb
OTKPBIBIIMMCSI OOCTOSITENILCTBAM, IO 3asBIICHUIO XOAaTaicTB mepen cyaom. CormacHo cr. 118
AIIK P® 3asBneHuss W XoJaTaicTBa JIMI, y4aCTBYIOIIMX B Jejie, 00 MCTpeOOBaHUM HOBBIX
JI0Ka3aTEeNbCTB U M0 BCEM JIPYTUM BOIPOCAM, CBA3aHHBIM C CYJICOHBIM pa30MpaTeIbCcTBOM Jiefa,
pasperaTcs onpeAeIeHUsIMU apOUTPaKHOTO CcyJa Mocie 3aciyllIMBaHU MHEHUN APYTUX JIHII,
y4acTBYIOUIMX B JAeNie. ApOUTPaKHBIM CyJ TOMKEH B PaBHOM Mepe CTPEMHUTHCS OOECIEeUUTh
ydacTue B IIpoliecce 00eUxX CTOPOH;

3) paBHBIE BOBMOXKHOCTH Y4YacTHsI CTOPOH B JIOKa3aTeILCTBEHHOM nesiTeNbHOCTH. OHAKO B
HACTOSIIEe BpeMsl TJIaBHAs MpoOiiemMa 3aKII0YaeTcsi B HEOOXOJUMOCTH OOECIIEYUTh HE TOJIBKO
IOPUAMYECKOE, HO M (paKTUUEeCKOe PaBeHCTBO CTOpPOH. JlaHHas mpobiema yxke 000CHOBBIBAIACh B
CBSI3M C XapaKTEPUCTUKON MNPHUHIHUIA JOCTYIMHOCTH CyIeOHOH 3aliuThl NpaB M 3aKOHHBIX
UHTEPECOB.

8. IlpuHIun coueTraHuss YCTHOCTH M THCHBMEHHOCTH CYJeOHOro pa3OupareabcTBa
MOJIpa3yMeBaeT TMOPSIOK, B COOTBETCTBUU C KOTOPHIM apOUTPaKHBIM CyJ HCCIeayeT
JI0Ka3aTenbCcTBa W (DUKCHUPYET TIIONYYEHHYIO YCTHBIM ITyTeM HH(OpManuio B MUCHMEHHOU
dopme.

CyIIHOCTh NpPUHIMIA COYETAHHUSI YCTHOCTHM M NMHCbMEHHOCTH B apOMTPa)KHOM IpoLecce
COCTOHT B COYETAHUU ABYX Hauajl: YCTHOCTU U MHUCbMEHHOCTH.

YcTHOE Hauano pa3OuparenbcTBa Jesla B apOUTPaKHOM CYJA€ XapaKTEepU3yeTCs YCTHOU
dbopMoil BeneHUs cyAeOHOrO 3aceqaHUs, MCCIENOBaHHEM JO0Ka3aTelbCTB B YCTHOU ¢opme,
BEJICHHWEM IPOTOKONA C (PUKCAIMEe B HEM psiia MPOLECCYAIbHBIX NEHCTBUH, COBEPIIAEMBIX B
yCTHOHU (hopme, U T0Ka3aTeabCTBEHHON MH(OPMAIIUHU, MTOYYEHHON YCTHO (YCTHBIX 3asBIICHUHN U
XOJaTaliCTB JMII, YYacTBYIOLIUMX B J€Jie, IOKAa3aHUW CBHUJETENEH, YCTHOTO pa3bICHEHUS
JKCIIEPTaMH CBOUX 3aKTIOUEHUN ), a TAKXKE PAIOM JIPYTUX MPU3HAKOB.

[luceMenHoe Hauano paszbuparenbcTBa Jejla -  JOKa3aTeJlbCTBA, HCCIENyeMbIe
apOUTPaKHBIM CYZOM, B OCHOBHOM IMHCbMEHHBIC, NCKOBOE U HHbBIC 3asBICHUS TOJAIOTCS B
apOUTpaKHBI Cyl B MUCBMEHHOM (opme, B MUCHMEHHOW (popMe BBIHOCHTCS pEIICHHE
apOUTPaKHOTO CyJa M MOJAI0TCA amneUIIMOHHas, KaccalluOHHAas U jkajola o mepecMoTpe jelna
B TOpSAIKE HAA30pa, OTCYTCTBHE IPOTOKOJA CyACOHOrO 3aceqaHHs SBISETCS Oe3yCIOBHBIM
OCHOBaHHEM OTMEHBI CyZICOHOTO aKTa apOUTPaKHOTO Cy/Ia.

9. IlpuHUMIT HENPEepBIBHOCTH  CyJAeOHOro  pa3OupaTesibcTBA B apOUTPaKHOM
MPOLIECCYaTbHOM IpaBe MPEACTaBIsieT cOOON MpPaBUIIO, COTJIACHO KOTOPOMY pa30HpaTelbCTBO
JIeNla OCYHIECTBIISIETCS IPU HEM3MEHHOM COCTAaBE CyJa Ha BCEX ATalax Ipolecca, BKIIIOYas
BBIHECEHUE PEILICHUSI.

B ciyuae 3aMeHBI OZJHOTO U3 CyJel B mpolecce pa30upaTesbCTBa Jefia OHO JTOJHKHO OBITh
MIPOU3BENIEHO C CAaMOT0 Havasa.

3Ha4yeHHue MPUHIUIA HEMPEPHIBHOCTU - 00ECIIEYeHHE IEIIOCTHOCTU BOCTIPHUATHS OJHUM U
TEM € COCTaBOM apOUTPaKHOTO CyJna WIM CyIbed J0Ka3aTelbCTBEHHOrO MaTepuaia,
MCCJIEJIOBAaHHOT'O 110 JIEIyY.

10. ITpuHIIMIT HETIOCPEICTBEHHOCTH HCCIICIOBAHUS JTOKA3aTEIIbCTB IMPEJCTABISAET COOO0M
IPaBUJIO, COTJIACHO KOTOPOMY apOMTpaKHBIA CyJ 00s3aH HEMOCPEACTBEHHO HCCIENOBaTh U
BOCTIPUHSATH BCE€ JI0Ka3aTeNIbCTBA MO JAENy, T.€. 3aciHyllaTh OOBSICHEHMS JIHI], y4aCTBYIOUIMX B
Jiene, IMOKAa3aHUs CBMJIETENEH, 3aKJIIOUYEHUs SKCIIEPTOB, O3HAKOMUTBHCA C IHUCBMEHHBIMU
J0Ka3aTeIbCTBAMU, OCMOTPEThH BEIIECTBEHHBIE J10Ka3aTeIbCTBA.

3HayeHne MPUHIIMIIA HEMOCPEICTBEHHOCTH HCCIIEIOBaHMS J0KA3aTENIbCTB - 00ecreueHne
JMYHOTO BOCTIPUSATUS U MPOBEPKHU CYIbSIMU apOUTPaKHOTO CyAa BCEro J10Ka3aTeIbCTBEHHOIO
MaTepuana.

B oTaenpHBIX cilydasx HEMOCPEACTBEHHOCTh BOCIPHATHS J10Ka3aTeIbCTB 00ECIeunBaeTCs
IyTeEM O3HAKOMJIEHUS CYJE€Hl W JUL, Yy4YacTBYIOUIMX B Jiel€, C €ro pe3yjbTaTaMH,
3a(pUKCUPOBAaHHBIMH B COOTBETCTBYIOIIMX JOKyMEHTaX (eciu coOupaHue J0Ka3aTelbCTB
OCYILECTBIISIIOCH ITyTeM HaIpaBJICHUS CyJeOHOTO TOPYUYCHHUS).



I'nasa 3. IOJABEJOMCTBEHHOCTH U IOJICY AHOCTD JEJ
APBUTPAXKHOMY CYIY

3.1. [TonsiTHEe MOABEAOMCTBEHHOCTH AEN apOUTPAKHBIM CyIaM.
Bue! moaBe JOMCTBEHHOCTH

[logBEIOMCTBEHHOCT, WJIM IPEAMETHAs KOMIIETEHIMS - KpYyr Jell, OTHECEHHBIX
(benepaabHBIM 3aKOHOM K PACCMOTPEHHIO U PAa3pPEIIEHUI0 CUCTEMbI apOUTPaKHBIX CY/10B.

OOmue mpaBwia O MOJBEJIOMCTBEHHOCTH JIeJI apOUTPa)KHOMY CyAy yCTaHOBJIEHBI CT. 27
AIIK P®, corynacHO KOTOpoi apOuTpakHOMY Cyay HMOJBEAOMCTBEHHBI Jiesla 110 SKOHOMUYECKUM
CIIOpaM M Jpyrue Jena, CBSI3aHHbIE C OCYLIECTBICHUEM IIPEANPUHUMATEIBCKOM W HHOU
SKOHOMMYECKOH EATEIbHOCTH.

ApOuTpakHble Cy/abl pa3pemarT SKOHOMAYECKHE CIIOPBHI U PACCMATPUBAIOT MHBIC JIENa C
y4acTUEM OpraHu3alui, ABIAIOIIMXCS IOPUAVNYECKUMH JIMLAMU, TPAXKIAH, OCYIIECTBISAIOLINX
NPEANPUHIMATENBCKYIO JIESTEIFHOCTh 0€3 00pa3oBaHMs IOPUIMYECKOTO JIMLA W HMEIOIINX
CTaTyC WMHIMBHIYaJbHOTO MpPEINPUHUMATENS, MPUOOPETEHHBIH B YCTAHOBJIIEHHOM 3aKOHOM
nopsiJike (Janee - MHANBUAYaIbHbBIE IPEANPUHUMATENN), a B CiIy4asX, npeaycMoTpeHHbix ATIK
P® u unbiMuH QenepanbHBIMU 3aKOHaMH, ¢ ydacTHeM P®, cyOwbekTtoB P®D, MyHUIIMMATIbHBIX
0o0pa3oBaHMil, TOCYJapCTBEHHBIX OPTaHOB, OPraHOB MECTHOI'O CAMOYTPABJICHUSI, UHBIX OPTaHOB,
JOJDKHOCTHBIX JIML, 00pa30BaHMi, HE UMEIOIUX CTaTyca IOPUIUYECKOro JIMla, U rpaxaaH, He
MMEIOUINX CTaTyCca UHANBUIyaJIbHOTO MpEAIpUHUMATENS (Jajiee - OpraHu3aluy U rpakaaHe).

Bubl TOABETOMCTBEHHOCTH JCIT apOUTPAXKHBIM Cy1aM

B 3aBucuMocCTH OT TOrO, OTHOCHUT JIM 3aKOH Pa3pelICHUE ONPEACIICHHON KaTeropuu Jei K
BEJICHUIO MCKIIIOUUTENBHO KaKUX-TMOO OJHUX OPraHOB HIIM HECKOJIBKHUX PA3TUYHBIX OpPraHOB,
MOoABCAOMCTBCHHOCTD MOAPA3ACIACTCA HA CIICHUAJIBHYIO U MHOKCCTBCHHY1O.

K cnenuanbHOil MOJBETOMCTBEHHOCTH 1€ apOUTPa)KHBIM CyJaM, IMpPH PacCMOTPEHUU
KOTOPBIX CY6BCKTHBIﬁ COCTaB HC MMCCT 3HAUCHUS, B CUJIy 3aKOHA OTHCCCHBI CIIOPbI, YKA3aHHBIC
Bm. 1. 1 -64. 1 ct.33 AIIK P®:

- 0 HECOCTOSATENHHOCTH (OaHKPOTCTBE);

- 110 CTIOpaM O CO3/IaHUH, PEOPraHU3aMH U JTUKBUIAIIMN OpraHUu3aluii;

- O criopaM 00 0TKa3e B TOCYAapCTBEHHON PETUCTPALINH, YKIOHEHUH OT TOCYIapCTBEHHOMN
perucTpanuy pUINIecKUX JIUL, HHAUBUYaIbHBIX IPEeIpUHUMATENICH;

- o cCropaM MCKAY AKIUOHCPOM W AKIHWOHCPHLIM OGH.IGCTBOM, Y4aCTHUKaMH HWHBIX
XO3SIICTBEHHBIX OOIIECTB, BBITEKAIOMIMM U3 JEATEIbHOCTU XO3SHUCTBEHHBIX TOBAPUIIECTB U
00IIEeCTB, 32 UCKIIFOUEHUEM TPYAOBBIX CIIOPOB;

- 0 3aIIuTe ACJIOBOM permyTanuu B cepe mpeaAnpuHUMATEIbCKONM U HHONH YKOHOMHYECKOM
JACATCIIbHOCTH,

- Jpyrue Jena, BO3HMKAIONIME TMpPU OCYIIECTBICHUU MPEANPUHUMATENLCKON W HHOMN
HDKOHOMUYECKOH AEATEIBHOCTH, B CIy4asxX, IPEIyCMOTPEHHBIX 3aKOHOM.

MHo>xecTBeHHas IOJIBEJOMCTBEHHOCTh B 3aBUCUMOCTHU OT CII0cO0a BbIOOpa U3 HECKOJIBKHUX
IOPUCIUKIUOHHBIX OpTaHoOB, KOTOPBIM  ICJIO IIOABECAOMCTBCHHO 110 34KOHY, MOKET
MOJIPa3eNiAThCS Ha IOTOBOPHYIO, UMIIEPATUBHYIO U alIbTEPHATUBHYIO.

HOFOBOpHaH NMOoABCAOMCTBCHHOCTD - OIMMPCACIIACMAA B3aMMHBIM COTJIAICHUEM CTOPOH.

WNmnepatuBHasi  MOABEJOMCTBEHHOCTb -  JIEJIO  pacCMaTpUBAETCAd  HECKOJbKUMU
IOPUCIUKIWUOHHBIMHA OpraHaMu B OHpCI[GHCHHOfI 3aKOHOM IIO0CJIEA0OBATCIbHOCTH.

HMniepaTuBHOM OBEJOMCTBEHHOCTHIO OXBATHIBAIOTCS CIAEAYIONINE CITyqan:

- ACJIO OO0 Mmepcaavyu B ap6I/ITpa)i(HBII>'I Cyd NOMJICKUT PACCMOTPCHUIO B COOTBCTCTBUU C
denepanbHBIM 3aKOHOM MJTU JIOTOBOPOM CTOPOH B 0053aT€IbHOM ITPETEH3MOHHOM MOPSIIKE;

- Korja ¢enepaqbHbIM 3aKOHOM IPEAYCMOTPEH MPEABAPUTEIbHBIN BHECYICOHBIN MOPSI0K
paspelieHus Jena B aAMUHUCTPATUBHOM MOPSIKE.



AJNBTEpHATUBHOW HA3BIBAIOT IOJBEIOMCTBEHHOCTH IO BBIOOPY JIMIIA, HIYIIETO 3alTUTHI
CBOMX TIPaB.

3aMHTEpEeCOBaHHOE B pa3pelIeHUH CIOpa JHUI0 BIpaBe IO CBOEMY YCMOTpPEHHUIO
o0paTtuTbcs K JI0OOMY M3 OpPraHOB, Ha3BaHHBIX B 3aKOHE; MpU OOpaIleHHUU 3a pa3pelieHHueM
criopa BO BHECYJCOHOM TMOpSJIKE B COOTBETCTBHM C TIpaBWJIAMHU  aJIbTCPHATHBHOU
MOJIBEJOMCTBEHHOCTH, 3aMHTEPECOBAHHOE JIUIO HE JIMIIAETCS MpaBa Ha 0OpalieHe B CY.

Hecob6monenne npasun nonsenomcrseHHOcTH. B ATIK P® Her ocHOBaHui 1y1si 0OTKasza B
NPUHATUA HCKOBOTO 3asBIeHUS (B TOM 4YHCIE€ W B CBA3M C HEMOABEIOMCTBEHHOCTHIO),
MIOCKOJIbKY YCTAHOBJICHHE OOCTOSITENILCTB JIeIa, CBUACTEILCTBYIOIIMX 00 OTCYTCTBHH IpaBa Ha
oOpailieHre B CyJl, MOXKET MPOU3BOAUTHCSA TOJIBKO B CyJIeOHOM 3aceaHNH U ObITh OCHOBAaHHEM
JUIsL  TpekpauieHust npousBoictBa mo aeny (m. 1 cr. 150 AIIK P®). Bpemennas
HEMOJIBEJOMCTBEHHOCTh ~ JieJla  apOWTpaXHOMY CyAy, CBSI3aHHas C  HECOONIOJICHUEM
MPETCH3UOHHOTO TIOPSIAKA, SIBISIETCS OCHOBAaHWEM JMOO Ui OCTaBJICHHS 3asBIICHUS 0e3
neuxkenus (. 1 ct. 128 AIIK P®), nubo myist octaBieHus 3asBieHus 0e3 paccMoTpeHus (1. 2 CT.
148 AIIK P®).

3.2. OcHOBHbBIE KpUTEPUH NIOJIBEJOMCTBEHHOCTH 1€
apOUTpa)KHBIM CyJaM

OCHOBHBIE KPUTEPUU MOJBEIOMCTBEHHOCTH JIE]T apOUTPaKHBIM CyAaMm:

1) xapakTep CHIOpPHOTO TPAaBOOTHOIICHHS, KOTOPOE JOHKHO HOCUTH TPakIaHCKUM,
aIMUHHUCTPATUBHBIA MO0 WHOM  XapakTep, CBSI3aHHBIA C  MPEANPUHUMATEIHCKON
JeSITENIbHOCTbIO;

2) BKOHOMHYECKUH XapaKTep CIopa - OTPaKaET COJAepKaHUE CIIOPHOTO MPABOOTHOIICHUS U
XapakTepU3yeT CYThb B3aUMOOTHOIIEHUW CHOPSIIMX CTOpOH. IIpr 3TOM 3SKOHOMHYECKHI
XapakTep cropa TMpOsBISETCA HE TOJbKO B  OCYIIECTBIECHUU NPEANPUHUMATEIbCKOU
JEATEIBHOCTH, HO M B JOCTyNE€ K OTOW JEATEIBHOCTH, a TaKK€ B INPEAbSIBICHUU HHBIX
MMYILIECTBEHHBIX TPEOOBAHUIA.

JIONOJTHUTENBHBIMUA KPUTEPHSIMU OTIPE/ICIICHNUS TIOABEIOMCTBEHHOCTH JIesia apOUTPasKHOMY
CyJly MOTYT BBICTYNATh CIOPHOCTh JINOO OECCIIOPHOCTH MpaBa, HATMYME COTJIAIIEHUS CTOPOH, a
TaK)Ke XapaKTep OCIapuBaeMOro IMPABOBOTO aKTa (MMEEeT 1M OH HOPMATHBHBIA JTHOO
HEHOPMAaTHUBHBIN XapakTep):

1) cmopHocth MO0 OEcCOPHOCTH MpaBa - PasTPaHUYMBACT I10BEJOMCTBEHHOCTD
IOPUAMYECKUX JIeJT MEXIy apOUTpaXHBIMU CYyJaMH, OpraHaMu TOCYJIapCTBEHHOW BJACTH,
OCYILECTBIISIOUIMMH PETUCTPALINIO IOPHINIECKUX (DAKTOB;

2) HaIM4Hhe JO0roBOpa MEXIy CTOPOHAMHU CIIOpa - pa3rpaHUYMBAET IMOJABEIOMCTBEHHOCTH
MEXIy apOUTPKHBIMH M TPETEHCKUMH CyJaM¥, BKJIIOYas MEXIYHApOJHBIE KOMMEpUECKHe
apOUTpaXku, MPU HATUYUH TPEX yCIOBUM:

- CTIOp JAOJKEH BBITEKATh U3 IPaKIaHCKUX MPABOOTHOILICHHUI;

- CIIOp JOJKEH OBITh OJTHOBPEMEHHO MOJBEIOMCTBEH apOUTPAXKHOMY CYIIY;

- COTJIAIlIEHUE CTOPOH O Mepeaaye Cropa Ha paspelieHue TPETeHCKOro cyia JOHKHO ObITh
JOCTUTHYTO JIO IPUHATHS PELIECHUS apOUTPAKHBIM CYJIOM, T.€. 10 OKOHYAaHUS pa3doHpaTesIbCcTBa
JIeNIa 0 CYIIECTBY;

3) B 3aBHCHMOCTH OT TOTO, HOCHT IPABOBOM aKT HOPMATHBHBIA MW HEHOPMATHBHBINA
XapakTep MpU  ONpEACNICHUHM IMOJBEAOMCTBEHHOCTH Jenl 00  OClNapuBaHWU  aKTOB
FOCYJJapCTBEHHBIX OPraHOB M OPraHOB MECTHOIO CAMOYIIPaBiI€HUS W T.JA., MPOUCXOIAUT
pasrpaHUyYeHHe  NOJABEJOMCTBEHHOCTHM  Mexay  KoncturynmonneiMm  Cynom PO,
KOHCTUTYITMOHHBIMH (YCTaBHBIMH) cyJamMu cyObekToB P®, cynmamm oOmiel IOPUCIUKIMH C
OJTHOW CTOPOHBI M apOUTPAKHBIMH CyJIaMH C APYTOU CTOPOHBHI.

3.3. IlonsiTHE U BUJIBI TOACYAHOCTH
B apONTPaXHOM CyZOTPOU3BOJCTBE. PomoBast moacyaHoCTh



CocTaBHON 4acThl0 KOMIETEHIIMHN apOUTPaXKHBIX CYI0B ABISETCS MOACYAHOCTD jaei. Eciu
HOPMBI O IOABEJOMCTBEHHOCTH YCTAaHABIMBAKOT KPYI JAEJ, OTHECEHHBIX K PACCMOTPEHUIO U
paspelIeHnI0 apOUTPaKHBIX CYJIOB, KaK OTAEIbHOM CHUCTEMBbl IOPUCIUKLIMOHHBIX OPIraHOB, TO
UHCTUTYT TIOACYAHOCTH B apOWTPaXHOM TIPOLIECCE TMO3BOJISIET  PACIPENEeNUTh Jiena,
IOJBEIOMCTBEHHbIE ~ apOMTPaXXHBIM  CyJaM, MEXIy pa3IMYHbIMH 3BEHBSMH CHCTEMBI
apOUTpPaKHBIX CYJIOB.

B 3aBucumocTH OT TOro, Kakoi IpHU3HAK NMPUHMMAETCA 3a OCHOBY pacIpEeleNICHUs IEll,
M0JIBEJOMCTBEHHBIX apOUTPAKHBIM CyJaM (YPOBEHb apOUTPA’KHOTO CyAa B CUCTEME WIJIM MECTO
(TeppUTOpHUS) PACCMOTPEHUS J1eN1a), OJICY THOCTh JICIUTCS Ha POAOBYIO U TEPPUTOPUAIIBHYIO.

PonoBas nmoacy HOCTh pa3rpaHUYMBAET Jieja MEXIy apOUTPaXXHbIMU CyJaMU pa3IUdHbIX
ypOBHEH (IIpeAMETHYIO0 KOMIIETEHIIHIO).

OOuwmii MPUHIMT Pa3TPaHUYCHUST POJOBOM IMOJCYIHOCTH, 3aKpEIUICHHBI B 4. 1 cT. 34
AIIK P®, MOXHO oOIpenenuTh CIEAYIOMHUM 00pa3oM: BCE CIOpPbI, IOJBEJOMCTBEHHbIE
apOUTpaKHOMY CYJy, pa3pelialoTcsi apOUTPaXHBIMU CyaaMHu CyObekToB P®, 3a ncKIoueHneM
CIIOPOB, OTHECEHHBIX K MojcyaHocTH Briciiero Apourpaxuoro Cyna PO.

CornacHo 4. 2 cr. 34 AIIK P® Breicumit ApOutpaxusiii Cyn P® paccmarpuBaer B
KauyeCTBE CyJa epBOIl HHCTAaHIUU:

1) nena 06 ocrnapuBaHMM HOPMATHUBHBIX MPaBOBBIX akTOB [Ipe3sunenra PD, [IpaBurenscTBa
P®, ¢enepanbHpIX OpraHoB HCIOJHUTENBHOW BIIACTH, HApyIIAIONIMX IpaBa W 3aKOHHBIE
MHTEPECHl OpraHu3aluii ¥ TpaxaaH B cdepe MpeanpuHUMATEIHCKOW M MHOW SKOHOMHYECKOM
JESATEIIBHOCTH;

2) nena o NpU3HAHUM HEJNEHCTBUTEIBbHBIMU (ITOJIHOCTHIO WJIM YACTMYHO) HEHOPMAaTUBHBIX
aktoB [Ipesunenra P®, Cosera Penepanuu u I'ocynapcrBenHoi [lymsl ®enepanbHOro
Cobpanust P®, IlpaButensctBa PD, He COOTBETCTBYIOUIMX 3aKOHY M HapyLIAIOUIMX IpaBa U
3aKOHHBIE MHTEPECHI OPraHU3aLMN U I'PaXkIaH;

3) sxoHomuveckue cuopsl Mmexay P® u cyobekramu PO, mexny cyobexkramu PO.

W3 BeIIeyKa3aHHOTO CcileayeT, 4To K monacyaHoctu Bwicmero ApOutpaxksHoro Cyma PO
OTHOCSITCS JieJla OTPaHUYEHHOI0 KpyTa U3 Yucia Tex Jel, Kotopele B coorBeTcTBUU ¢ AIIK PD n
IpyTuMu (eepaabHbIMU 3aKOHAMU OTHECEHBI K IOJIBEJJOMCTBEHHOCTH apOUTPAKHBIX CYJIOB.
[Ipu 5TOM HEOOXOAUMO MOMHHUTH, 4TO Bricmmit Apoutpaxusiii Cyn PD He MOXeT MpHUHATH K
CBOEMY IIPOU3BOJICTBY U Pa3peIlInTh JIENI0, OJICYIHOE apOUTpakHOMY cyny cyObekTa PO.

3.4. TeppuTopHanbHas MOJCYJHOCTb U €€ BUIBI

TepputopuanbHasi MOACYJHOCTh Pa3rPaHUYMBAET KOMIIETEHIMIO apOUTPaKHBIX CYJIOB
OJTHOTO 3BEHa, T.€. KPaeBbIX, OOJACTHBIX M NPUPABHEHHBIX K HHUM apOUTPaXHBIX CYIOB
cyobekToB PO.

TepputopuansHas MOACYIHOCTh MOXKET ObITH OOIIEH, aTbTEPHATUBHOMN, UCKITIOYHTEIBHOM,
10 CBSI3U JI€J1 ¥ TOTOBOPHOM.

[Io oOmemy mpaBUIy TEPPUTOPUATBHOM TOACYAHOCTH HUCK TPEIbSBISETCS B
apOUTpaXXKHBIA cyl cyobekTa PO mo MecTy HaxoKIEHUS WM MECTY JKUTEIbCTBA OTBETYMKA (CT.
35 AIIK POD).

[To mpaBuTy ampTepHATUBHON MOACYIHOCTH (1O BBIOOpY HCTHA - ¢T. 36 AIIK P®) ncriy
NPEJOCTABIISETCSI BO3MOXKHOCTh BBIOOpa apOUTPa)XXHOTO CyJa, B KOTOPBIA OyJeT MpeabsiBICH
UCK:

1) UCK K OTBETYMKY, MECTO HAXOXKIEHHS WM MECTO KHUTEIbCTBA KOTOPOIO HEU3BECTHO,
MOJKET OBITh MPEIbsBICH B apOUTPAKHBIM CyJl IO MECTY HAXOXKJIEHHUS €ro UMYIECTBa MO0 Mo
€ro MOCJIEAHEMY U3BECTHOMY MECTY HaXO0XKJIEHUS WIH MECTY KUTEIbCTBA B PD;

2) MCK K OTBETYMKAM, HAXOJANIMMCS MM MPOXKUBAIOUIUM Ha TEPPUTOPHUSIX pPa3HbIX
cyObekToB P®, mpenwsiBiasercs B apOUTpaxHbBI CyZ MO MECTy HaXOXICHHUS WIM MECTY
JKUTEIBCTBA OJHOTO U3 OTBETYHKOB;



3) UCK K OTBETUUKY, HAXOJALIEMYCS WM MPOKUBAIOLIEMY Ha TEPPUTOPUH MHOCTPAHHOTO
roCyJlapcTBa, MOXET OBbITh MpPEIbsBIEH B apOUTPaXHBIH CyJ MO MECTy HaxOXJIEHHs Ha
Tepputopun PO umyiiecTBa OTBETUHKA;

4) ucK, BBITEKAIOUIMHA M3 JOTOBOPA, B KOTOPOM yKa3aHO MECTO €ro HCIOJIHEHUS, MOKET
OBITH MPEIIBSIBIICH TAK)KE B ApOUTPAXKHBIN CYJ IT0 MECTY UCIIOIHEHHS IOTOBOPA;

5) HMCK K IOPMIMYECKOMY JIMIy, BBITEKAIOIIUH M3 JEATEeIbHOCTH ero (Quimana,
IIPEACTABUTENBCTBA, PACHOJIOKEHHBIX BHE MECTAa HAXOXKACHUS FOPUINYECKOrO JIMIA, MOKET
OBITH MPEIbSIBICH B apOMTPaKHBIA CyJ| [0 MECTYy HaXOXJEHHs IOPHIMYECKOTo JHIA WU €ro
¢unuana, npeaCcTaBUTEIbCTBA;

6) MCKM O BO3MEILEHHHM YOBITKOB, MPUYMHEHHBIX CTOJKHOBEHHEM CY/AOB, B3BICKAaHUH
BO3HATPaXXJCHMUS 3a OKa3aHWE IIOMOLIM M CIACcaHUWE HAa MOpPE MOTYyT MpEAbSABIATHCA B
apOUTpaKHBI CyJ MO MECTy HaXOXKACHUS Cy/JHAa OTBETYMKA WIM TOpTa IMPHUIHUCKUA CyAHA
OTBETYHUKA JIMOO0 110 MECTY IPUYUHEHUS YOBITKOB.

[To mpaBmily HCKIIOUUTENBHOW IMOACYIHOCTH JENI0 JOJKHO OBITh PACCMOTPEHO TOJIBKO
ctporo ompeaeneHHbIM B AIIK P® apOurpaxusiM cynom (ct. 38 AIIK P®), to ectb
"uckimouaeTca" BO3MOXKHOCTH BbIOOpa MCTIOM THOJCYAHOCTM HWHOW, YeM Ta, KoTopas
YCTaHOBJIEHA apOUTPaXKHBIM MPOLECCYaTbHBIM 3aKOHOM Il pAaCCMOTPEHMSI IaHHOM KaTeropuu
CIIOpPOB, a TAKXKE U3MEHEHMS OACYJHOCTH T10 COIVIAILIEHUIO CTOPOH:

1) ucku o mpaBax Ha HEJIBHKUMOE MMYIIECTBO MPEAbSBIAIOTCS B apOUTPaKHBIN Cya IO
MECTY HaXO0XJIECHHUS ITOr0 UMYILECTBA;

2) MCKM O mpaBax Ha MOPCKME M BO3AYUIHbIE Cy/Aa, CyJa BHYTPEHHErO IJIaBaHUS,
KOCMHMYECKHE OOBEKThI MPEIbIBIAIOTCS B apOUTPaXKHBIA CyJ] MO MECTYy HUX TOCYAapCTBEHHOU
perucrpanuy;

3) UCK K NMEpeBO3UYUKY, BBHITEKAIOIUN U3 JOTOBOpA MEPEBO3KU I'Py30B, MACCAKUPOB U UX
Oaraxka, B TOM 4YHCJIE€ B CiIy4yae, €CIM IEPEBO3YMK SIBISIETCA OJHHUM U3 OTBETUUKOB,
HpeabaBIsSeTCS B apOUTPaXKHBIN Cy[l 0 MECTY HAXO0XKJICHHS EPEBO3UMKA;

4) 3asiBNIEeHME O MPU3HAHUU JOJDKHUKA OAHKPOTOM MOJAETCsl B apOUTPasKHBIN CY[l IO MECTY
HaXO0XJICHUs JOJDKHUKA,

5) 3agBneHre 00 YCTaHOBJIEHUH (PAKTOB, UMEIOIIUX IOPUIMUECKOE 3HAYCHHE, MOJACTCS B
apOUTPaXKHBIN CyJ IO MECTY HaXOKIECHUS WM MECTY JKUTEIbCTBA 3asBUTEN, 32 UCKIIOUCHUEM
3asBICHHUS 00 yCTaHOBJICHHH (DAKTOB, UMEIOIIMX IOPUIMUECKOE 3HAYCHUE JJIi BOSHUKHOBEHMUS,
MU3MEHEHUS WM NPEKPAIlCHUs NIpaB Ha HEABMKMMOE MMYILIECTBO, KOTOPOE MOAAETCA B Cy[ IO
MECTY HaXO0X/IE€HUS HEABM)KMMOI'O UMYILIECTBA;

6) 3asBiIcHHE 00 OCIIApUBAHUM PEIICHUN U AeHCTBUN (0e31eiCcTBUS) CyAeOHOTO IpHUCTaBa-
UCTIOJIHUTENSL TOJaeTcs B apOUTpPaKHBI CyA MO MECTy HaxOXJIeHHs CyAeOHOro mpucTaBa-
WCIIOJIHUTEIIS;

7) 3adBIIEHUS 1O CIIOpaM MEXJIy POCCHUMCKMMH OpraHu3allisMH, OCYIIECTBISIOLIMMU
JEATCIIBHOCTh WJIM HMEIOIMMU HMYINECTBO HAa TEPPUTOPUM HMHOCTPAHHOIO TOCYIapcCTBa,
NOJAr0TCS B apOUTPAXKHBIM CyJ MO MECTY TOCyIapCTBEHHOM perucrpanuu Ha teppuropun PO
OpraHU3alM1-OTBETYHKA.

3asBlIEeHUA IO CIOpaM MEXJIy pPOCCHUICKMMHU OpraHU3alUsMH, OCYILIECTBIISIOIINMU
JEATEIIBHOCTh MM MMEIOIIMMH HUMYIIECTBO HAa TEPPUTOPHHM MHOCTPAHHOIO IOCYyAApCTBA M HE
UMEIOIIMMH TOCY/IapCTBEHHON perucTpauuu Ha Teppuropuu PD, momarorcs B ApOUTpaskHBIN
cya MocKOBCKO# 001acTH;

8) 3asBNeHMs 00 OCIapWBaHUM PEILICHUSI TPETEHCKOTO CyAa M O Bblaye MUCIIOJIHUTENHEHOTO
JMCTa HA NPUHYIUTEIbHOE UCIIOHEHUE PELICHUs TPETEHCKOro cy1a MOJAI0TCs B apOUTPaKHbIH
cyn cyosekta PD, Ha TeppUTOpUN KOTOPOTO MPUHATO PELICHHUE TPETEHCKOTO Cy1a;

9) 3asBneHNE O MPU3HAHUYU U NPUBEJCHNUU B UCIIOJHEHHUE PEILICHUH MHOCTPAHHBIX CYJ0B U
MHOCTPAaHHBIX apOUTPaXHBIX PELICHUH IMOJACTCS CTOPOHOW, B MOJB3y KOTOPOW COCTOSIIOCH
peleHre MHOCTPAaHHOTO CyJa, B apOMTpakHbIH cyn cyObekTa PD mo MecTy HaxoXICHHs WU
MECTY JKUTENLCTBA JOJDKHUKA JIH0O0, €CITM MECTO HAaXOKJCHUS WIIM MECTO JKUTENBCTBA JOJDKHUKA
HEU3BECTHO, IT0 MECTY HAXOKICHHUSA UMYLIECTBA JOJDKHHUKA;



10) BcTpeuHBli HCK HE3aBUCHMO OT €T0 MOJCYIHOCTHU MPEABSBISAETCS B apOUTPAKHBIN CY T
110 MECTY PaCCMOTPEHMSI IEPBOHAYAIBHOTO UCKA;

11) uck mno cmnopy, B KOTOPOM OJHOHW W3 CTOPOH SBISIETCS apOUTPa)KHBIM Cyg,
npeabaBiseTcs B ApOUTpakHbl ¢yl MOCKOBCKOI 00sacTH, 3a MCKJIIOUEHHEM Cilydas, eCld
OJIHOM W3 CTOPOH B CIOpE SIBISETCA apOUTPa)XKHBIM CyJ, PACIOJIOKEHHBI Ha TEPPUTOPUU
MockoBckoro cyneOHoro okpyra. B aTom ciyuae uck mpenbsBisieTcss B ApOUTpPakHbIH cya
TBepckoii 00macTH.

[Moncyanocts mo cBsi3u nen (4. 10 cr. 38 AIIK P®) B Teopuun mporeccyanbHOrO mpaBa
BBIJICTISIETCSL B KadecTBe OTAeabHOro Buaa, HO B AIIK P® ona mnpegycmorpeHa Kak
Pa3HOBUIHOCTh HCKIIIOUMTENIBHON mNoacyAaHocTH. Ilo mpaBwily moOACyaHOCTH IO CBSI3U e,
HE3aBUCHMO OT TEPPUTOPHAIBHON TPHHAUICKHOCTH, CIIOpP TIOAJECKUT pPa3OUpaTenbCcTBY B
apOUTpaKHOM CyJie, I/Ie pacCMaTpUBAeTCs APYroe J1ei0, ¢ KOTOpbIM CBsA3aH crnop. (Bcrpeunsrii
UCK IPEABSBISIETCS 0 MECTY pPACCMOTPEHHs NEPBOHAYAIBHOIO MCKA; MCK TPETBUX JIHIL,
3agBISIONIMX CAMOCTOATENbHbIE TpeOOBaHMS Ha MHpPEIMET CIopa, MPEIbSBIAETCS MO MECTY
PaccMOTPEHHUS CTIOpa MEXAY IEPBOHAYAIbHBIMHU CTOPOHAMH. )

ITo mpaBuiy moroBopHoit moncyanoctu (ct. 37 AIIK P®) obmas teppuropuanpHas u
anbTepHATUBHAs MOJACYJHOCTh, ycTaHoBieHHble B AIIK P®, Moryr ObITb H3MEHEHBI IO
COIVIAIIEHUIO CTOPOH JI0 MPHUHSITUS apOUTPaXKHBIM CYJIOM 3asiBIIEHUS] K CBOEMY IPOM3BOJICTBY.
Takum oOpa3om, CTOpOHAM MpPEAOCTaBICHAa BO3MOXKHOCTh OIPEAEIATh MECTO PACCMOTPEHUs
crnopa. MckmounTenbHast oJCy THOCTh HE MOXKET OBbITh M3MEHEHA COTJIAIlIEHUEM CTOPOH.

I'naBa 4. YYHACTHUKU APBUTPAXKHOI'O ITPOLECCA.
INPEACTABUTEJBCTBO B APBUTPA’)KHOM CYJIE

4.1. Ilonsatue cy0OBbEKTOB apOUTPAKHOTO MIPOLECCYATLHOTO MpaBa
U UX KJIacCU(pHUKAIH

[TpoueccyanpHass JESTENBHOCTh CYOBEKTOB apOMTPaXHOTO TIpoIiecca IPOUCXOIUT B
pamMKax apOUTPaXHOTO MPOIECCYabHOTO MPABOOTHOILIEH!S, BOSHUKAIOLIETO IO KKIOMY JIeiy,
HOZIBEJOMCTBEHHOMY apOUTPa)KHOMY CYITy.

[TpaBomMouMs CyOBEKTOB apOUTPaXKHOTO MpoIiecca, T.e. COBOKYIHOCTD MpaB, 00s3aHHOCTEH
M BO3MOXHOCTEH B apOMTPaKHOM TIIpolecce TMPH PACCMOTPEHHHM KOHKPETHOTO JIena,
OTIpeNIeNIAIOTCS 3a/1a4aMu, LENsIMHU, (QYHKIMAMHU, KOTOPble OHU OCYIIECTBIIAIOT MMEHHO B XOj€
paccMOTpeHHs Jea.

Knaccudukarus yuacTHUKOB apOUTpPa)XXHOTO Mpoliecca MPOU3BOAUTCS B 3aBUCUMOCTH OT
UX POJIM B IIPOIECCE, CTENCHH MPOLECCYalbHO-IPABOBOTO BIMSHMSA Ha XOJ IIpolecca, a B
KOHEYHOM HUTOTE - Ha IPUHATHE PELICHHUS TI0 JeTy.

CyOBbeKTsI apOUTPaKHOTO MPOLIECCYATTBHOTO MTPaBa IMOAPA3IEIISIOTCS Ha 4 TPYTIIBL:

1) apObutpaxkHblii Cy;

2) numa, ydacTBYIOIIME B Jeie, 3allUIIalonie CBOM JHOO0 UYyKHe NpaBa W 3aKOHHBIC
MHTEPECHl U UMEIOIINE IOPUIMUYECKYIO 3aMHTEPECOBAHHOCTh B HCXO0/Ie apOUTPa)XHOTO MpolLecca;

3) mpenacraBuUTENH, KOTOPBIE 00ECTIEYNBAIOT JIUIIAM, YYAaCTBYIOIIUM B J€Ji€, BO3MOKHOCTD
UX y4YacTHs B JieJie U IMPEACTABIISIONINE UX HHTEPECHl B apOUTPaKHOM CY/IE;

4) nuna, COIEUCTBYIONINE NEATEILHOCTH apOUTPaKHOTO CY/Ia.

ApOuTpaxHbIil CyJ - OCHOBHON U 00s13aTeNbHBIM Y4aCTHUK apOuTpakxHOTo mporecca. Emy
NPUHAUICKUT PYKOBOZSIIAS POJIb B IIPOIIECCE.

Jluma, ydyacTByromume B Jele, - CTOPOHBI, TPETbU JUIA; 3asgBUTEIM M HUHBIC
3aMHTEPECOBAHHBIC JIMIA - 110 JeJIaM 0co0O0ro MPOM3BOACTBA, IO JIEJIaM O HECOCTOSTEIbHOCTH
(0aHKpPOTCTBE); MPOKYpPOp, IOCYNAPCTBEHHBIE OpPraHbl, OPraHbl MECTHOTO CAMOYIIPABICHHUS U
UHBIE OpraHbl, OOpaTHBIIMECS B CyJ C UCKOM B 3alUTy TOCYJapCTBEHHBIX U OOIIECTBEHHBIX
UHTEepecoB. Beex yka3aHHBIX JIHII OObEIMHSAET IOpUANYECKas 3aMHTEPECOBAHHOCTh B HCXOJIE
nena.



[IpencraBuTeny, KOTOpble 00ECIIEUNBAIOT JUIAM, YYAaCTBYIOIIUM B JI€JI€, BO3SMOXKHOCTb MX
y4acTHs B JeJie, U 3alULIAI0T HUHTEPECHI IPEACTABISAEMbIX MU JIUII.

Jluma, comelCTBYIONME OCYIIECTBICHUIO MPABOCYIUsS B apOMTPaKHOM IpOIecce B CHITY
00s13aHHOCTEN MO TPEICTABICHUIO OKA3aTEIbCTBEHHONW HHQPOpPMAIMM M B HHBIX CIy4YasX:
CBUJIETEIH, KCIEPTHI, NEPEBOJUUKH, IOMOIIHUK CY/IbU U CEKPETaph CYJEOHOT0 3aceaaHus.

4.2. ApOGutpaxHblii CyJ1 Kak 00s13aTEIbHbIN YHYaCTHUK
apOUTpa)KHOTO IpoIecca

WuTepeckl cyfa Kak OCHOBHOTO M 00S3aTENIbHOTO YYacTHHKAa apOUTPaKHOTO Tpolecca He
IIPOTUBOCTOST UHTEPECAM JIPYTUX YUaCTHUKOB.

[IpaBoBOE MoONOXKEHNE apOUTPAKHOTO CyAa OMPENENSIeTCS TEM, UTO OH PYKOBOJIUT XOAOM
npouecca, ONpeleNsieT W HamnpapiseT AEUCTBUE JIMI, YYacTBYIOIIMX B J€J€, TapaHTUPYET
BBITIOJTHEHHE M OCYIIECTBICHHE MMM HMX MPOLECCYyalbHBIX MpaB U 00s3aHHOCTEH, BBHIHOCUT
CyZleOHBIE aKThl, pa3pelIacT MaTepUaIbHO-IIPABOBOI CIIOP MO CYIIECTBY, OCYIIECTBIISIET 3AIUTY
HapYILIEHHOT'O UJIU OCIIOPEHHOT0 IpaBa.

ApOuTpakHple Cynel KaKk CyOBEKTHI ~apOWTPaXHOTO  TPOIECCYadbHOro  IpaBa
MO/PA3IEIISAIOTCS Ha IBE IPYMIIbL:

- paccMaTpHBAIOIINE JIeNIa 10 CYIIECTBY (apOUTpakHbIe CyIbl cyObekTOB PD m Beicmmit
Apbutpaxnsiii Cyn PO no genam, OTHECEHHBIM K €ro BEJCHHIO);

- OCYUIECCTBJISIFOIIME TIOJTHOMOYHSI 10 TIEPECMOTPY BBIHECEHHBIX CYACOHBIX aKTOB (CyJbI
cyonexToB PD, apbutpakHblie aneuauOHHbIE CYyAbl, (heaepanbHble OKPY KHbBIE Cyabl, Boicnii
Apoburpaxnsbiii Cyn PO).

CyneOHble TOIHOMOYHUS OCYIIECTBISIOT CYIbU apOUTPaXKHBIX CYIOB, Ha3HAYCHHBIE B
YCTaHOBJIEHHOM 3aKOHOM MOPSKE.

Cynps - nU10, HAJEJIEHHOE B KOHCTUTYIIMOHHOM MOPSAKE MOJHOMOYHUSIMHU OCYIIECTBIIATH
NPaBOCYHE U HCIIOIHSIONIEEe CBOU 0053aHHOCTH Ha PO(ecCHOHAIBHOI OCHOBE.

TpeboBanust k KaHAUATAM HA JOJKHOCTh CYJIbU:

- TpaXKJaHCTBO PD;

- BBICIIIEE IOpUANUECKOe 00pPa30BaHHUE;

- JIOCTHXKCHHE OIPENEICHHOr0 BoO3pacTa: 25 JeT - g CyAbH apOUTpa)kHOTO cyaa
cyobekta PD; 30 net - myis cynpu denepaibHOr0 apOUTPaKHOTO Cy/Ia OKpyra u ¢eaepalbHOTO
ANeJUISIIIUOHHOTO cy/a; 35 net - st cyapu Breiciiero Apourpaxuoro Cyna POD;

- CTaX paboOTHI: MO IOPUINYECKON Tpodeccru He MeHee S5 JIeT - IS CyJbH apOUTPakHOTO
cyna cyobekra PD; He meHee 7 JeT - A CylpH (eaepalbHOro apOUTPaKHOTO Cy1a OKpyTra; He
menee 10 net - mst cynpu Beicero Apoutpaxknoro Cyna P®;

- OTCYTCTBHE IIOPOYAIIHX €T0 MOCTYIIKOB;

- clava KBaIU(PUKAIIMOHHOTO 9K3aMEHa;

- HAIMYKMe PEKOMEHIallui COOTBETCTBYIOIIECH KBATH(PUKALIMOHHOMN KOJJIETUH CYyACH;

- COOTBETCTBYIOIIEE MEAUIMHCKOE OCBHUJETEIbCTBOBAHUE - I IOATBEPKICHHUS
OTCYTCTBHS y MPETEH/ICHTA HA JODKHOCTh CYyAbH 3a00JIeBaHUMN, MPEMSATCTBYIOMINX HA3HAUYCHUIO
Ha JOJKHOCTh CY/IbU.

OT10op KaHAUIATOB HA JOJDKHOCTH Cy/AeH OCYIIECTBISETCS HA KOHKYPCHOM OCHOBE.

CyneOHble MOJIHOMOYUS OCYIIECTBISIOT TaKXKe apOUTpakHbIe 3acefarenan. ApOUTpakHbIe
3aceiarenu - rpaxaane P®, nHaneneHHble TOJIHOMOYMIMU 10 OCYIIECTBICHUIO IPABOCY AU TIPU
paccMOTpeHHH  apOUTpPaXKHBIMM  cynaMu  cyObekToB P® B mepBoil  MHCTAHIIUHU
MO/IB€ZIOMCTBEHHBIX UM JI€JI, BOSHUKAIOIIUX U3 IPAKIAHCKUX MPABOOTHOILLIECHUH.

ApOutpakHble 3acefaTeNld MPHUBJIEKAIOTCS K PAaCCMOTPEHHUIO [el IO XOoJaTaliCTBY
CTOpPOHBI, pazpemiaeMoMy B nopsiake, ycraHoBieHHOM AIIK P®, u 3asBneHHoMy 10 Hayaia
paccMOTpEHUS A€l MO CYLIECTBY.

ApOuTpakHBIMU ~ 3acefaTeNsiMd  MOTYT OBITh JHIA, OOJaJarIIue CHelHaTbHBIMU
MO3HAHUSIMU M CTaXXeM pPaboTel B cdepe MpeAnpUHUMATEIBCKON W WHOW 3KOHOMHYECKOM,



(UHAHCOBOH, IOPUIMYECKOH, YIPAaBICHUECKOW MAEATEIBHOCTH C Oe3yNpedHO pemyTaiue,
JOCTUrIIMe 25-T€THEro BoO3pacTa, HMEIOIIME BbICIIee (HE 00s3aTelabHO HOPUANYECKOER)
npodeccruoHaIbHOe 00pa3oBaHHE.

ApOuTpaxKHple 3acelaTelld OCYILECTBISAIOT CBOM IIOJIHOMOYMS B TEYEHHE 2 JIET, IO
UCTEUCHUH CpoKa apOWTpakKHBI 3acenaTeslb MOXET OBbITh BHOBb BKIIOYEH B CITHCKH
apOMTpaKHBIX 3acelaTesiei, CpOK MOJHOMOUYMH, UCTEKIIUH B MpOIlecce pacCMOTPEHHs Jena ¢
€ro y4acTueM, MOKET ObITb IPOAJIEH IMPEACENaTeNIeM COOTBETCTBYIOLIETO Cy/a /10 OKOHYAHUS
paccMOTPEHHUs JEJIa IO CYILECTBY.

[lopsnok mpuBJIEUEHUS] K PACCMOTPEHHUIO €Nl apOUTPaKHBIX 3aceAareseil yCTaHOBIIEH
crateeii 19 AIIK PO.

ApOuTpakHBI 3acefaTrenb HE MOXKET OBITh IPEICeNaTENbCTBYIOMUM B CyAeO0HOM
3acelaHuu.

VYuuTbiBas MpaBOBOE IIOJIOKEHUE apOUTPAXHOTO Cyda, 3aKOH IpeaycMaTpHUBacT
BO3MOXHOCTb OTBOJIA CYJIbU M apOUTPAKHOTO 3aceaTersl.

Tax, cormacHo cr. 21 AIIK P® cyabs He MOXKET yyacTBOBaTb B PAaCCMOTPEHHMM Jela U
HOJJIEKUT OTBOJY, €CJIH OH:

1) npu npeapLAyIIEM pacCCMOTPEHUHN JTAHHOTO JeJla y4acTBOBAJ B HEM B Kau€CTBE CYyJbU U
€ro MOBTOPHOE y4yacTHE B PACCMOTPEHUHU Jiela B COOTBETCTBUU ¢ TpeboBaHusmu AlIIK PD
ABJIIETCS HEIOIY CTUMBIM;

2) mpu TpeabIyIeM pPAacCMOTPEHHWH JaHHOTO Jeja Y4YacTBOBaJ B HEM B KadecTBe
IPOKypopa, MOMOIIHUKA CYJbH, CEKpeTapsi cyAeOHOro 3acefaHusi, MPEACTABUTENS, IKCIEPTa,
NEPEBOJYMKA MU CBUETEINS;

3) mpu mpeaplIyIieM pacCMOTPEHUM JIaHHOTO Jejla y4acTBOBal B HEM B KAaue€CTBE CYIbU
MHOCTPAHHOI'O CyJia, TPETEHCKOro cya i apOuTpaxa;

4) siBnsieTCs pOACTBEHHUKOM JIMIIA, YYACTBYIOIIETO B JIEJI€, WM €r0 MPeICTaBUTENS;

5) nUYHO, MPSMO WJIM KOCBEHHO 3aWHTEPECOBAaH B HCXOJE Jejia JUOO MMEIOTCS HHbIE
00CTOATENILCTBA, KOTOPHIE MOTYT BBI3BaTh COMHEHHUE B €T'0 OECIIPUCTPACTHOCTH;

6) HaxXOAWTCS WJIM paHee HaXOMWICA B CIy)KCOHOW WM WHOM 3aBHCHUMOCTH OT JIMIIA,
Yy4acTBYIOLIETO B JIEJI€, WM €r0 MIPEICTaBUTEINS;

7) nenan myOJIUYHBIE 3asBICHUS WIN 1aBajl OLIEHKY IO CYLIECTBY pacCMaTpHUBAaEeMOro Jeja.

B cocrtaB apOuTpa)kxHOro cyAa HE MOTYT BXOJAWTH JIMIA, COCTOSIIME B POACTBEHHBIX
OTHOIIEHUSAX MEXITY COOOM.

Cornacuo 4. 3 cr. 21 AIIK P® oTBOIy MOUIEKHUT TaKkKe apOUTpa)KHBIN 3acenaTesb Mo
OCHOBAHUSIM, IIPElyCMOTPEHHBIM U OTBOJA CYJbU U 3aKPEILUICHHBIM B BBIIICYKAa3aHHBIX II. 11. 1
-44.1cr. 21 AIIK P®. Yacts 3 cr. 21 AIIK P® npusnana e coorBeTcTByomeld Koncturynun
P® IlocranoBnenuem Koncrurynuuonnoro Cyna P® ot 25 mapra 2008 r. N 6-I1 B Toit Mepe, B
Kakoi, mpeaycMaTpuBasi BO3MOXHOCTh OTBOZA apOMTPa)XHOTO 3acenaTelis MO OCHOBAHUAM
OTBOJIa CYy/IbH, TIEPEUYHCICHHBIM B 1. . 1 - 4 4. 1 cT. 21, oHa BO B3aUMOCBsI3M ¢ ab3aiem 2 4. 4
cT. 19 m u. 1 cr. 21 AIIK P® He nomyckaer OTBOJX apOMTPa)KHOTO 3acenaTelis MO WHBIM,
yka3aHHbIM B CT. 21 AIIK P® ocHoBaHUsIM.

B cootBerctBuu ¢ 4. 3 ct. 79 ®K3 "O Koncrurynuonnom Cyae Poccuiickoit @eneparyn”
aKThl HJIU UX OTJENbHBIE TI0JI0KEHUS, IPU3HAHHBIE HEKOHCTUTYIMOHHBIMU, YTPAYUBAIOT CUITY.

[Tpu Hanuyuu >TUX ¥ UHBIX TpeaycMoTpeHHbIX AIIK P® ocHoBanuii Cyibsi, apOUTpaXKHBIN
3acefaresb 00s3aHbl 3asBUTh caMooTBOA. Kpome TOro, mpaBo 3asBUTb OTBOJ CYy[bE
NPUHAISKUT JIUIAaM, Y9acTBYIOIUM B aene. OTBOA JOKEH ObITh MOTHBHPOBAH M 3asBIICH 10
Hayajla pacCMOTpeHHs Aena B cyne. Korma ocHoBaHMs OTBOJA CTalM M3BECTHBI IIOCJIE Hayala
paccMOTpeHHUs Jiea, JOIyCKaeTCsl OTBOA CyAbH B X0J1e paccMoTpeHus aena (ct. 24 AIIK PO).

4.3. JInna, ygacTByIOLIUE B I€JI€, UX MPOLIECCYAIbHBIE IPaBa
1 00s13aHHOCTH. ApOuTpakHas IpolieccyaibHas MPaBoCyObEKTHOCTh



Jluna, ywactByomue B Jeje€, - IOPUIUYECKH 3aMHTEPECOBAHHBIE B HMCXOJE Ji€la, 4TO
oTpezeNsaeT U CTUMYIUPYET UX MPOoIleCCyalbHYIO AeSITeNbHOCTh, BEICTYNAIONINE B MPOLIECCE OT
CBOETO HMEHH, HAaJCIIEHHBIE IPAaBOM aKTUBHO BIHUATh HAa XOJ M JIBIKCHHE IIpolecca,
BO3MOXXHOCTBIO 3alIUINATh U ApTYMEHTHUPOBATH CBOIO MPABOBYIO MO3UIIHIO.

CocraB nu1l, y4acTBYIOILIUX B JIEJIE:

- CTOPOHBI - HCTEIl U OTBETYHK;

- 3asIBUTEJIM U 3aMHTEPECOBAHHBIE JIMIIA;

- TPEThH JUIIA;

- TPOKYpOp, TOCYAapCTBEHHBIC OpraHbl, OpPraHbl MECTHOTO CAMOYIIPABICHHUS W HHBIC
oprasbl, oOpaTuBIINECS B apOUTPaXKHBIA Cyl B ciydasx, npeaycMoTpeHHbix AIIK P® (ct. 40
AIIK POD).

bonee Ttoro, x naHHOW Tpynme CyObBEKTOB apOUTPaXHOTO MPOLECCYalbHOTO TpaBa
OTHOCATCS JIWIA, KOTOPHIE HE YYacTBOBAJIU B JieJ€, HO BOMIPOC O IpaBax U OOS3aHHOCTSIX
KOTOPBIX pa3petus apOuTpaxkuslii cya (ct. 42 AIIK PD).

JInsi  yCHemrHoro OCYHIECTBIICHHSI CBOMX (YHKUMH JMIA, YYacTBYIOIIME B JEIe,
HAJIETSAI0TCA IMUPOKUM KPYTOM MPOLECCYanbHBIX NPaB U 00si3aHHOCTeN. B wacTHOCTH, BCe nuia,
Yy4acTBYIOLIHME B JIEJI€, UMEIOT IPaBo:

- 3HAKOMHTbHCS ¢ MaTepUaIaMHu Jieja, AeNaTh BBIMUCKH U3 HUX, CHUMATh KOIUY;

- 3asBIISITH OTBOJIBI;

- TIPEJCTaBIATh OKA3aTEIbCTBA M 3HAKOMUTHCS C JOKa3aTeIbCTBAMU, MPEICTABICHHBIMU
JpYTUMHM JIUIAMH, YYaCTBYIOIIUMHU B JIeJ€, 10 Hayajla CyIeOHOro pa3oupaTesbCTBa;

- Y4acTBOBAaTh B UCCIIEJIOBAHUH JJOKA3aTEIbCTB;

- 3ajgaBaTh BOINPOCHI JPYTUM YyYaCTHHKaM apOWTPaKHOTO TIpolecca, 3asBISThH
XOJaTaiicTBa, NenaTh 3asBICHUS, JaBaThb OOBSICHEHUS apOUTPAKHOMY CYIy, MPUBOAUTH CBOU
JIOBOJIBI [TO BCEM BO3HMKAIOIIMM B XOJI€ PACCMOTPEHUS JI€JIa BOIIPOCAM;

- 3HAKOMHTBCA C XOJaTalCTBaMH, 3asBICHHBIMHU JPYTUMH JHIIAMH, BO3pakaTh MPOTHB
XOJIaTalCTB, JOBOJIOB IPYTHX JIULI, YYAaCTBYIOIIUX B JIEJIC;

- 3HaTh O »anobaX, MOJAHHBIX IPYTHMMH JIMIIAMH, y4YacTBYIOIIMMH B Jelie, 3HaTb O
OPUHATBIX 10 JAaHHOMY JeNy CyJeOHBIX aKTax M IOJy4yaThb KONHHM CyJIEOHBIX aKTOB,
MPUHUMAEMbIX B BUJIE OTAEIIBHOTO T0KyMEHTA,

- 00anoBaTh Cy/1IcOHbIC aKThI;

- MHBIE TpoliecCcyallbHbIE MpaBa.

Jluma, ydacTByromme B Jene, 00s3aHbI JOOPOCOBECTHO MOJB30BATHCS  BCEMHU
NPUHAUICKAIIMME UM TIpollecCyalbHBIMU IpaBaMH. 3J0yHnoTpebiieHHe MpoleccyaabHbIMU
OpaBaMHd MOXXET TIIOBJE€Yb HEONAronpusTHbIC MocieacTBusi B cooTBeTcTBUU C¢ AIIK PO.
Hanpumep, Ha Takoe JHMIIO MOXET OBITh BO3J0XEHA OO0S3aHHOCTHh YIUIATUTH BCE CyneOHBIE
pacxoipl HE3aBUCUMO OT pe3yibTaToB paccMoTpenus Aena (ct. 111 AIIK P®D).

OO0s13aHHOCTH JIUI], YYacTBYIOIIMUX B JieJde€, NEJSATCS Ha MPEIyCMOTPEHHbIE 3aKOHOM U
BO3JIO’KEHHBIE CYJIOM.

B AIIK P® npegycMoTpeHsI clieayomie 00s3aHHOCTH JIUII, YYaCTBYIOIIUX B JCIIC:

- ABNISITHCS HA CyAeOHBIC 3acelaHMs;

- coo0maTh apoOUTpaXHOMY Cyay 00 M3MEHEHHH CBOETO ajpeca BO BpeMs MPOM3BOJICTBA
10 JIeIy;

- cOOMI0IaTh OPAIOK B CYJICOHOM 3aceaHuH;

- JI0Ka3aThb OOCTOSITEIbCTBA, HAa KOTOpPHIE OHO CCBHUIAEGTCS KaK HAa OCHOBAHHUE CBOMX
TpeOOBaHMUI 1 BO3PAKCHHUIA;

- He 3J10yNOTpeOIsATh MPEJOCTaBICHHBIMU ITPaBaMH;

- UHbIE 00513aHHOCTH.

B coorBerctBum co cr. 43 AIIK P® omnpeneneHo NOHATHE NPOLECCYaTbHOU
MPaBOCIIOCOOHOCTH M JIE€CIIOCOOHOCTH.

[IponeccyanpHasi MpaBOCIOCOOHOCTh - CIIOCOOHOCTh MMETh IPOLECCYalbHBIE IpaBa U
HECTH MPOLECCyalbHble 00S3aHHOCTH - MIPU3HAETCS B PABHOW Mepe 3a BCEMH OpraHHU3alUsIMU U



rpakJaHamMH, 00JIQTAONIMMH COTJIACHO (eiepaIbHOMY 3aKOHY IPAaBOM Ha CyJIeOHYIO 3alIUTy B
apOUTPaKHOM CyJle CBOMX IIPaB U 3aKOHHBIX HHTEPECOB.

[TponeccyanpHast 1eecocOOHOCTh - CIIOCOOHOCTH CBOMMH JCUCTBUSIMH OCYILIECTBIISITH
npoleccyaigbHble IpaBa W HCHOJHATH IpOLECCyalbHble OOS3aHHOCTH - MPUHAMICKUT B
apOUTPaKHOM CyJie OpraHU3alUsIM U TpakIaHaM.

Taxxe yka3aHHasg CTaTbsl YCTaHAaBJIMBAET, YTO IIpaBa M 3aKOHHBIE HHTEPECHI
HEZIEEeCIOCOOHBIX IPakJaH 3allUIIaloT B apOUTPakHOM IpOLiecCce MX 3aKOHHBIE NPEICTaBUTENN
- POUTENH, YCBIHOBUTEIH, ONIEKYHBI WIIH MTOTICUYNTEIH.

OOuM OCHOBaHMEM YYacTHs B apOMTPaKHOM IPOLECCE IS BCEX JIMI], YYACTBYIOIIUX B
niene, sBISeTCS HaJlMuue apOMTpakHOW MpollecCyaabHOM MpaBOCyOBEKTHOCTH, KOTOpPas TECHO
CBSI3aHA W TPOM3BOJHA OT KATETOPHUIl T'Pa)kKIAaHCKOW IMPABOCIIOCOOHOCTH M JIEECIIOCOOHOCTH, a
TaK)K€ KOMIIETCHIIMM KaK OCHOBAHMs Y4YacTHsl B OTHOLICHHAX aJMHUHHMCTPAaTUBHO-IIPABOBOIO
xapakrepa ((pUHAHCOBBIX, HAJIOTOBBIX, OIOJKETHBIX U JP.).

ApOutpaxHas MpoleccyalbHas IpaBOCyObEKTHOCTh BO3HUKAET JJIi OpraHu3aluil ¢
MOMEHTa UX I'OCYJAapCTBEHHOW pErucTpanyy B KauyecTBE IOPUAMYECKUX JIMI] B COOTBETCTBUU C
®enepanbHbM 3akoHOM 0T 8 asrycra 2001 r. N 129-®3 "O rocynapCTBEHHON perucTpanuu
IOPUAMYECKUX JIML W HMHAMBUIYaJIbHBIX HpeanpuHuMareneil" um apyrumu (enepaabHbIMU
3aKOHAMM; JJI1 TpaXkJaH - C MOMEHTa MX TIOCYJapCTBEHHOH pPETUCTpPAllUM B KadecTBe
npeanpuHuMarenss 0e3 oOpa3oBaHUs IOPUIMYECKOrO JIMLA; JUISl TOCYJAapCTBEHHBIX OPIraHOB,
OpPraHOB MECTHOTO CAaMOYIIpaBJIEHHs M HHBIX OpPraHOB - C MOMEHTa HMX 00pa3oBaHUs U
HAJICJICHUs] COOTBETCTBYIOLEH KoMIleTeHIMen. Heropuanueckue muvma W TpaxkIaHe, He
UMEIOIMEe CTaTyca MHIUBHIYaJIbHBIX MpEeANpUHUMATENe, HaJensloTcss apOUTpakHOU
IPOLECCYaTbHOW NPaBOCYOBEKTHOCThIO B cCiydasx, npeaycMoTpeHHblx AIIK P®, korma
COOTBETCTBYIOIAs] KATETOPHsI OTHECEHA K BEJICHHIO apOUTPaXKHOT 0 CyAa.

I'oBopst 00 apOuWTpakHOW TpOIlEeCCyalbHOW MPAaBOCYOBEKTHOCTH TPaXKAaH, CIEAyeT
YUHUTBIBaTh, 4TO UCX0Asd U3 cMbicaa cT. 27 'K P® HecoBeplIeHHOIETHUN BIPABE 3aHUMATHCS
IPEIIPUHUMATEIBCKOM E€ATENBHOCTIO C 16 JIET IPU yCIIOBUU TMOJIYUYEHHUS COOTBETCTBYIOLIETO
COIVIacUsl POJUTENEH, YChIHOBUTEIECH WM MONEUUTENs U He Oyoydd IpU 3TOM OOBSBIECHHBIM
NOJTHOCTBIO  JICECTIOCOOHBIM  (3MaHcunanus). B kauecTBe UCTIOB MOTYT BBICTyHaTh B
apOUTpaXKHOM MpoIecce MO CIopaM, CBA3aHHBIM C MPEIIPUHUMATEIbCKON J1EATENbHOCTBIO, U
HECOBEPIICHHOJETHUE TpakJaHe B Bo3pacte OT 16 g0 18 jer, eciu OHHM HMEIOT CTaTyc
VHIAVBHUYaJIbHBIX ITPEANIPUHUMATEIECH.

Kpome Toro, B coorBercTBuM C II. 2 cT. 26 'K P®, cT. 7 ®eaepanbHOro 3akoHa ot 8 mas
1996 r. N 41-®3 "O npous3BOACTBEHHBIX KoomepaTuBax" u cT. 13 denepanbHOTO 3aKOHA OT 8
nexabps 1995 r. N 193-®3 "O cenbCKOXO03sICTBEHHON KOOmepanuu'" YieHaMH yKa3aHHBIX
KOOTIEPAaTHBOB MOTYT OBITH TpakaaHe, NOCTUTIIHE Bo3pacta 16 ser. Ilockombky oOTKa3 B
pPErUCTpai TaKUX KOOIEPAaTHBOB OOXKalyeTcs B apOMTpa)KHbBIH CyaA, TO, COOTBETCTBEHHO, B
YHUCJIE COUCTIIOB MOTYT OBITh U HECOBEPIIICHHOJIETHHE TPak/IaHe B Bo3pacte OT 16 g0 18 mer.

B cootBerctBun ¢ 4. 3 cr. 43 AIIK P® mpaBa M 3akOHHBIE MHTEPECHl I'pakJaH, HE
00J1aJar0MUX TTOJTHOW JI€eCTIOCOOHOCTHIO, 3AIUINAIOT B apOUTPAKHOM IPOIIECCEe MX 3aKOHHBIC
IPEJICTAaBUTENIN - POJIUTENIN, YCHIHOBUTENHN, ONEKYHbl WIM MNoledyutrend. Bmecte ¢ Tem B
cooTBeTcTBUU €O CcT. 26 'K P® HecoBepuieHHoNeTHUE Julla B Bo3pacte oT 16 mo 18 xer
00IajaloT TMOJIHOW BO3MOXKHOCTBIO ~CAaMOCTOSITETIBHO — PAacCHOPSDKATBCS  CBOMM  JIOXOJIOM,
IIOJ[y4YE€HHBIM OT MNPEANPUHUMATENIBCKON ICSATEIBHOCTH, W pelaTbh BOIPOCHI, CBS3aHHBIE C
BCTYIJIEHUEM B UWIEHBI IPOM3BOACTBEHHBIX KoornepaTusoB. [loaTromy nmo cmeiciy cr. 26 I'K PO
HECOBEPILICHHOJIETHUE JIMIIa BIIPAaBE€ BBICTYNAaTh B KadyeCTBE YYACTHUKOB apOUTPaXKHOIO
mpolecca IO  MCKaM, CBS3aHHBIM C HX 3aperHCTPUPOBAHHONW MpEANPUHUMATENIbCKON
NeSITEIbHOCTBIO, @ TAKXKE BBICTYIIATh B UUCJIE COUCTIIOB IO UCKaM 00 OTKa3e B ITOCYJapCTBEHHOM
peructpanuu kKooneparusa. [IpuBiieyeHue K y4acTHIO B JI€J€ UX POAMTEIICH U INONEYUTENIEH -
00s13aHHOCTH cyaa. OMHAKO ClieayeT cKa3aTh, YTO HECOBEPIIIEHHOJIETHHE B Bo3pacTe oT 16 1o 18
JIeT TMPUBJIEKAIOTCS K YYacTHIO B cyAeOHOM pa3OuparenbeTe (1o ananoruu ¢ 4. 3 cr. 37 I'TIK

PD).



ApOuTpakHasi TpoleccyalbHasi MPaBOCYOBEKTHOCTh PEATM3YeTCs MyTEM COBEPIICHUS
JUIAMH, YYacTBYIOIIMMU B Jiejle, MpollecCyalbHbIX AeicTBHl. ['pakmaHe peanusyror
apOUTpaXXHYIO TIPOLECCYaTbHYI0 MPAaBOCYOBEKTHOCTh CAMOCTOSITENIFHO JHOO Yepe3 CBOMX
NpeICcTaBUTENe, a  OpraHu3alud, TOCYJAapCTBEHHBbIE OpraHbl, OpraHbl  MECTHOTO
CaMOYTIPaBJICHUSI ¥ WHBIC OPTaHBI - Y€pe3 CBOM KOJUICTHAJbHBIC JTUOO €IWHOJIMYHBIC OPTaHBI
ar60 depe3 HaANeKaluM 00pa3oM YIOTHOMOYEHHBIX MPEICTaBUTENCH.

4.4. CTopoHbl B apOUTpa)KHOM TIpoliecce.
[TponeccyanpHoe coyuactue. [IpoueccyanbHoe MpaBoIpeeMCTBO.
3aMeHa HeHaJIeXKalllero OTBETUNKA

CTopoHBI - 3TO MpeamnoiaraeMble CyObEKThl CIIOPHOTO MaTEPHAILHOTO MPABOOTHOIICHHUS,
CIIy Kalllero IpeIMeTOM PacCCMOTPEHMSI B apOUTPaKHOM TpOLIECCE.

B cootBercTBuu co cT. 44 AIIK P® cropoHamu B apOUTPpakHOM TPOIIECCE SIBISIOTCS:

Ucren - opranuzanuu u rpakjaaHe, NpeabsBUBIINE UCK B 3aIIATY CBOUX IMPaB M 3aKOHHBIX
HUHTEPECOB.

OTBeTUYHK - OpraHU3aIii U TPaXaaHe, K KOTOPBIM MPEIbSBICH UCK.

Hcrer - 370 11110, KOTOpPOE MPEANONIOKUTEIBHO SBISETCA 00agaTesieM CIOPHOTO MpaBa
WIN OXPaHsIEeMOTO 3aKOHOM MHTEpeca W KOTOpOe oOpaIiaeTcsi B apOUTpaXHBIN CyJl 3a 3alllUTOMH,
MOCKOJIbKY OHO CYMTaeT, 4TO €ro MIpaBO HApyIIEHO WJIM HEOCHOBATEIbHO OCHApHBAETCS
OTBETYHKOM.

OTBETYHK - ATO JIUIIO, KOTOPOE, 10 YTBEPHKICHUIO UCTIIA, SBISETCS JIUOO HAPYLIUTENIEM €ro
npaB M WHTEPECOB, JHOO HEOCHOBATEIFHO, 10 MHEHHIO HWCTIA, OCIApUBAeT €ro mpaBa H,
BCIIEZICTBUE ATOT0, OHO MPUBJIEKAETCS K OTBETY IO UCKY.

3asBUTENM - OpraHU3alMU W TpaxaaHe, oOpamiaroniuecs B apOUTPaKHBIA CyJ C
3asIBJICHUSMHU B MIPEyCMOTPEHHBIX 3aKOHOM CIlydasx M BCTyHAalolire B apOUTpaKHBIN IMpoliecc
110 3TUM 3asIBJICHUSIM.

3asgBUTENN IOJIB3YIOTCA MPOLECCYAbHBIMU IIPpaBaMM M HECYT IPOLIECCYyabHbIE
00513aHHOCTH CTOPOHBI.

[Tomumo o00muUX mpoHecCyaldbHBIX NpaB U OOA3aHHOCTEH, MNPUCYIIUX JIMIIAM,
YYacTBYIOUINM B JieJie, CTOPOHBI 00JIa/Ial0T U CHEIHAIBHBIME MPaBaMu (B COOTBETCTBHH CO CT.
49 AIIK PO).

HUcren Brpase:

- TIpU PAcCMOTPEHHUU [eNa B apOUTPaKHOM CyJA€ MEpBOMl MHCTAHLUU 1O TNPUHATHS
CyleOHOrO aKTa, KOTOPHIM 3aKaHYMBAETCS PACCMOTPEHHE Jella IO CYLIECTBY, W3MEHUTH
OCHOBaHHUE WU MPEeIMET MCKa, YBEIUUNUTh WIH YMEHBIIUTH Pa3Mep UCKOBBIX TpeOOBaHMIA;

- TpU PACCMOTPEHUH Jella B apOUTPaXHOM CyJe TI000H HMHCTAHIMM A0 MPUHSATHS
CylieOHOro aKTa, KOTOPbIM 3aKaHYMBAETCS PACCMOTPEHHE [ela B CyJEe COOTBETCTBYIOIIEH
MHCTaHLIUU, OTKA3aThCsl OT UCKA MOJHOCTHIO UM YaCTUYHO.

OTBeT4MK BIpaBe NPU PACCMOTPEHHUH Jejia B apOUTPaXKHOM Cynae 000 HMHCTAaHIUU
MPU3HATH UCK TOJHOCTHIO UM YACTHUYHO.

CTOpOHBI HUMEIT TMpPaBO 3aKOHYMUTHh JI€JI0 MHPOBBIM COTJIAIEHUEM B MOPSJIKE,
YCTaHOBJIEHHOM 3aKOHOM.

B cootBerctBum co cr. 46 AIIK P® mnpoueccyaibHOe COydacTHE BO3HUKAET B CIydasix
MPEIbSIBICHHS UCKA B apOUTPAKHBIN Cyl COBMECTHO HECKOJIBKUMHU HCTIAMHU WM K HECKOIBKUM
oTBeTYMKaM. KaKIplii M3 KMCTLHOB WJIM OTBETYMKOB BBICTYNAET B IPOLIECCE CAMOCTOSTENBHO.
Coy4acTHUKH MOTYT MOPYUYUTh BEJCHUE JIeJIa OAHOMY MM HECKOJIBKUM U3 COYYaCTHUKOB.

[Ipy HEBO3MOXKHOCTH paccMOTpEHHUs Aeia 0e3 yuyacTHusi Ipyroro OTBETYMKa apOUTpaxHbIN
Cy/1 IEpBOM MHCTAHLIUHU 10 XOJAaTAaCTBY CTOPOH WJIM C COTJIACHSI UCTIIA MPUBJIEKAET K yYaCTHUIO B
Jiesie Ipyroro OTBETYHKA.

[locne mnpuBneyeHUss K y4YacTUIO B Ji€J€ JIPyroro OTBETYMKA pACCMOTPEHHUE Jiefa
MIPOU3BOAMUTCS C CAMOr0 Hayvasa.



[IporieccyanbHoe MPaBOMPEEMCTBO BO3HUKAET B CIydasx BBIOBITHS OJHOW M3 CTOPOH B
CIIOPHOM WJIM YCTaHOBJIEHHOM CYJEOHBIM aKTOM apOUTPa)XHOTO CyJaa IPaBOOTHOIIECHHH
(peopranusanus OPUIUYECKOrO JIMIA, YCTyNKa TpeOOBaHUS, TMEpPEeBOJ JA0dra, CMEpTh
rpaXJaHUHA U JpyTHE ClIydad MEepeMeHbl JIMIl B 00s3aTeIbCTBAX) U 3aMEHbI 3TOM CTOPOHBI ee
npaBorpeeMHUKOM. [IpaBorpeeMcTBO BO3MOXKHO Ha JI000M cTaauu apOUTpakHOT O Ipolecca.

Jlns mpaBONpeeMHHMKAa Bce JEMCTBUS, COBEPLICHHbIE B apOUTpaKHOM IHpolecce A0
BCTYIUICHHSI TIPAaBONPEEMHHKA B JIEJO, OO0sA3aTeNbHBI B TOH Mepe, B Kakoil OHU ObuIH
00s13aTeNIbHBI AJ15 JINIA, KOTOPOE MPaBONPEEMHUK 3aMEHHII.

Ha nepuon no BCTyIuieHHMsT B A€NO IpaBONPEEMHUKA B CIy4yae CMEPTH TpaKAaHHHA
apOUTPaXKHBIN Cya 00s13aH MPUOCTAHOBUTH MPOU3BOACTBO 1o Aeny (1. 3 4. 1 ct. 143 AIIK PD), a
IIPU peopraHu3aliy IPUINYECKOTr0 JIMLA PEIIEHNE BOIPOCca O IPUOCTAHOBIEHUH ITPOU3BOJICTBA
Mo ey 3aBHCUT OT yCMOTpeHHs apOuTpaxkHoro cyna (m. 2 ct. 144 AIIK P®). Yro kacaercs
IPOLECCYaTbHO-IIPABOBBIX  MOCJIEACTBUN MpPU YCTAHOBJIEHWU JPYTMX OCHOBAaHUM  AJis
IpOIIECCyaTbHOTO MpaBoIpeeMcTBa (ycTynka TpeOoBaHMs, MEPEBOA J10Jra), TO, HOCKOJIBKY B
AIIK P® He comep uTcsi OCHOBaHUH JJII MPUOCTAHOBJICHHSI TIPOM3BOJICTBA 110 JETY B MOAOOHBIX
ClIydasiX, Ha Halll B3TJIs, 110 3asBJICHUIO IPABONPEEMHUKA BO3MOKHO OTJIOKEHUE PACCMOTPEHUS
nena (4. 5 cr. 158 AIIK P®) nns Toro, ytoObl IpaBONPEEMHUK O3HAKOMUIICA C MaTepUallaMu
JieJ1a ¥ IOArOTOBHWIICS K y4aCTHUIO B IIPOLIECCE.

Kak oco6o oroBopeno B 4. 2 ct. 48 AIIK P®, cyneOHBI aKT, KOTOPBHIM HpPOHM3BEACHA
3aMeHa CTOPOHBI €€ MPaBONPEEMHUKOM, MOKET OBbITh 00KaIOBaH.

3amena HeHaanexaiero orserunka (cr. 47 AIIK P®) - npousBoaurcs mo xonaTailcTBy
WIN C COTJIacHsl UCTILA B CIy4ae, eClid IpU HOJATrOTOBKE Jefia K CyJeOHOMY pa3OupaTesbCTBY WIH
BO BpeMs CyZeOHOro pa30MpaTeNbCTBa B Cy€ MEPBOM HHCTAHIIMK Oy/IET yCTaHOBIIEHO, YTO HUCK
IPEIBABICH HE K TOMY JIMIlY, KOTOPOE JOJKHO OTBEYATh IO UCKY.

Ecnu ucten He coryiaceH Ha 3aMEHY OTBETYHMKA JIPYTUM JIMIOM, CYJl MOXET C COIJIacus
UCTIIA IPUBJIEYB ITO JIMLO B KAYECTBE BTOPOI'O OTBETUHUKA.

ITocne 3ameHBl HEHAJIEKALETO OTBETYMKA WM BCTYIUIEHUS B JIEJI0 BTOPOIO OTBETUMKA
paccMOTpEHHE JieNa MPOU3BOUTCS C CaMOT0 Hadaa.

O 3aMeHe HEHaJUIeXkalllero OTBETYMKA HAJIekKAllUM WM IPUBJICYEHUM HAJJIEKALIETo
OTBETYMKA B KaY€CTBE BTOPOI'O OTBETUYMKA apOUTPaKHBIN Cy]l BBIHOCUT OIPEEeIICHHE.

Ecnu ucren He coriaceH Ha 3aMEHY OTBETUMKA JIPYTUM JIMLIOM WM Ha NIPUBJIEUEHUE ITOIO
JMIla B KayecTBE BTOPOrO OTBETYMKA, AapOMTPaKHBI CyJ paccMaTpuBaeT Jelo 1o
IPEIbSABICHHOMY HCKY.

4.5. Buasl TpeThHX JIUI B apOUTPaKHOM TpoLiecce

Tpersu 1numa - mTpeanoiaraéMple CyOBEKTHl MAaTePUAIBHBIX  PABOOTHOIICHHIA,
B3aMMOCBS3aHHBIX CO CIHOPHBIM IPaBOOTHOILIEHUEM, SIBISIOMIUMCA IPEIMETOM CyJIeOHOTO
pazbuparenabCTBa, BCTYMAIONINE WM MPUBICYCHHBIE B HAYABIIHMICS MEXIy NMEPBOHAYATLHBIMH
CTOPOHAMHU IPOLIECC C IO 3aIUThl CBOMX CYOBEKTHBHBIX MpaB JUO0 OXPAHSIEMBIX 3aKOHOM
UHTEPECOB.

VYyacTue TpeTbuX JUI] CBS3BIBACTCS C MPEIMETOM CIIOpa, TO €CTh C MaTepualbHBbIM
00BEKTOM, TIO TIOBOY KOTOPOTO BEIETCS CIIOP MEXKIY UCTIIOM M OTBETUYMKOM, HAIIPUMED BEIIIH,
JICHEe)KHbIE Cpe/ICTBA, aBTOpPCKoe TMpaBo W T.A. Kpurepuem nomycka TpeTbuUX JHI C
CaMOCTOSITEIIbHBIMU TPEOOBAHUSMH B apOUTPAKHBIA MPOIECC U SBISICTCS MPABOBasi CBS3b CO
CIIOPHBIM MaTepUaIbHBIM TPABOOTHOIIEHUEM, C TMpPEAMETOM cropa. Tperbux mul 06e3
CaMOCTOSITENIbHBIX TpeOOBaHWUN OTHOCUTEIILHO TIpeaMEeTa CcIopa Xapakrepusyer Ooiee
OIOCpeIoBaHHas CBSI3b C UCTIIOM WJIM OTBETUYHMKOM. Kputepuil ais peuieHus: Bompoca, Ha ubei
CTOPOHE JIOJDKHO BBICTYINATh TPEThbe JIMLO, coiepxkutcs B cT. 51 AIIK P®: "..tperbe nuiio
BIIpaBe BCTYIUTh WM MPUBJIEKAECTCS K YUaCTHIO B JIeJie, €CIIH CyAeOHBIN aKT MOXKET MOBJIUATH Ha
€ro mpaBa W OOSI3aHHOCTH IO OTHOIICHHWIO K OJHOW w3 cTopoH". Hampumep, eciu penieHue
apOUTPaKHOTO CyJa MOBIUSET HA IpaBa M OOS3aHHOCTH TPETHETO JUIA MO OTHOIICHHIO K



OTBETYUKY, TO Ha €ro CTOPOHE TPEThEe JIMI0 U y4acTByeT B apOuTpakHoM mpouecce. Eciu
pelieHne apOWTPaXHOTO CyJa TMOBIMSIET Ha TMpaBa U OOS3aHHOCTH TPEThEro JHIa IO
OTHOIIEHHUIO K HCTILy, TO OHO U y4acTBYET TOTJa Ha CTOPOHE UCTIA.

TpeTeu nuIa BCTYyMalOT B yXe HauyaThlil MPOILIECC U B 3aBUCUMOCTU OT (akTopa CBOEH
3aMHTEPECOBAHHOCTH, B CBSI3M CO CIOPHBIM MaTepUaIbHBbIM IPABOOTHOIIEHUEM U CTOPOHAMH,
MOJpa3AeNAoTCS Ha JBa BUAA: TPEThU JIMIIA, 3asABISIONINE CAMOCTOSITENbHBIE TPEOOBaHUA, U
TPETHHU JIMIIA, HE 3asBISAIOLIUE CAMOCTOSTEIbHbIE TPEOOBaHUS HA MIPEIMET CIOpa.

O BcTymueHUH (MIPUBJICUYEHUH) B JI€JI0 TPETHETO JUIla UM 00 0TKa3e B 3TOM apOUTPasKkHBIM
CYyJIOM BBIHOCHUTCSI OIIPEICIICHHUE.

B ciydae ecnu TpeThe JMIIO BCTYIWIO B JIETIO TIOCTE Havala CyAe0HOro pa3doupaTenbCTBa,
paccMOTpEHHE JieNa B IEPBOM MHCTAHIIMKU apOUTPa’KHOTO CyJa MPOU3BOAUTCS C CAMOI'0 Havasa.

Tpereu numa, 3asBIAIONIME CAMOCTOSITENBHBIE TpPeOOBaHMS OTHOCUTEIBHO MpeaMeTa
CIOpa, MOTYT BCTYNHTh B [EJI0 JO NPUHSATHS pEIICHUS apOUTPaKHBIM CyJOM TIEPBOU
WHCTAHIINH.

Tperbu nuua, 3asBIAIOIIME CAMOCTOSITENbHBIE TPEeOOBAHMS OTHOCHUTENBHO IIpeIMeTa
Cropa, TOJB3YIOTCS TMpaBaMU U HECYT OO0S3aHHOCTH MCTIA, 33 HMCKIIOUYEHHEM O0O0sI3aHHOCTH
cOOII0OCHHSI TPETEH3UOHHOTO WJIK MHOTO JOCYAEOHOTo MOpsAKa YPEeryJIupoBaHUsl CIIOpa, €Clu
3TO MPEeLyCMOTPEHO (hefepaabHbIM 3aKOHOM JIJISl TaHHOM KaTeropuu CIIOPOB UITU I0TOBOPOM.

OTtnuunst TpeOOBAaHMIA TPETHETO JIUIA U COUCTIIA!

- TpeOOBaHUS COMCTIIA BCET/Ia CBS3aHBI JIPYT C APYTroM, a TpeOOBAaHUS TPETHErO JIMIA U
UCTIIa HOCAT B3aUMOMCKIIIOUAIOIIUN XapaKTep;

- TpeOOBaHUS COMCTIIA HAMPABJICHBI TOJHKO K OTBETYMKY, a TPeOOBAHHS TPETHETO JIMIIA -
KaK K OTBETUYHMKY, TaK U K UCTIYy U OTBETYHKY OJHOBPEMEHHO.

Tpereu nuia, He 3asBISIIONIME CAMOCTOATEIBHBIX TPEeOOBAHMI OTHOCHUTENBHO IMpeaAMeTa
CIopa, MOTYT BCTYIIUTh B JIEJIO HA CTOPOHE UCTLA WJIM OTBETUYHMKA J0 MPUHATHS CyJeOHOrO aKTa,
KOTOPBIM 3aKaHYMBAECTCS PACCMOTpPEHHUE JieNia B TIEPBOM WHCTAHIIMHM apOUTPaXHOTO CyJa, ecliu
3TOT CyAE€OHBIN aKT MOKET MOBIUATH HA UX MpaBa WM 00SI3aHHOCTU MO OTHOILEHUIO K OJTHOU U3
cTtopoH. OHM MOTYT OBITh MPHUBJICYEHBI K YYACTUIO B JIeJI€ TAKXKeE [0 XOJaTallCTBY CTOPOHBI WIIN
110 MHULIMATUBE CyJa.

Tperbu nuia, He 3asBISIIONIMNE CAMOCTOATEIbHBIX TPEeOOBaHMI OTHOCHUTENIBHO IMpeaMeTa
CHOpa, MOJB3YIOTCA NPOLECCYaJbHBIMH IpaBaMU M HECYT NPOIECCyajbHbIE OOS3aHHOCTU
CTOPOHBI, 32 UCKJIIOUEHHEM TpaBa Ha:

- U3MEHEHHME OCHOBAHUS WM IIPEIMETA UCKA;

- YBEJIMUYEHHUE WM YMEHbILIEHUE pa3Mepa UCKOBBIX TPEOOBAHUI;

- OTKa3 OT UCKa;

- IPU3HAHUE MCKA WU 3aKJIF0YEHNE MUPOBOTO COTJIAIICHUS;

- IPEABSABICHUE BCTPEYHOIO UCKA;

- TpeOOBaHUE NPUHYAUTEIHHOTO UCIIOTHEHUS CYJeOHOTO aKTa.

4.6. YyacTue npoKypopa B apOUTpaKHOM IIpoIiecce

[Ipokypop sBisieTcsl JUIOM, Y4YacTBYIOUIMM B JieJe, KOTOpO€ HMEET TOJIbKO
IIPOLIECCYATIbHO-IIPABOBYIO 3aMHTEPECOBAHHOCTh B MCXOJE J€Ja, BCETAa BBICTYNAET OT CBOErO
MMEHH, HO B 3aIUTY UHTEPECOB IPYTHX JIUILI.

To ectb rnaBHOM 3a7aueil yqacTusi IpOKypopa B apOUTPaKHOM HPOIIECCe SIBISETCS 3aInuTa
TrOCYJAapCTBEHHBIX M OOIIECTBEHHBIX HHTEpecoB B (opMax M IO OCHOBAaHUSAM, KOTOpHIE
IPeIyCMOTPEHBI apOUTPaKHBIM TPOLECCYaTbHBIM 3aKOHOJATEIBCTBOM. YUYacTHEe HMPOKypopa B
apOUTpaXHOM TIpOIIecCe MPEACTaBIsIeT coO0W OAHY M3 (OPM 3alIUTHI ITyOJIMIHO-TIPABOBBIX
MHTEPECOB HapsiAy C 3alIUTONM TaKMX MHTEPECOB I'OCYNAapCTBEHHBIMU OpPraHaMU U OpraHaMu
MECTHOTr0 camoyIpasiieHus. [Ipu 3ToM 3amura rocy1apcTBEHHBIX U OOLIECTBEHHBIX UHTEPECOB
IIPOKYPOPOM HE O3HAYaeT, YTO OJHOBPEMEHHO IPOKYPOPOM HE MOTYT 3alUINAThCS U HHbIE
MHTEPECHI, YTO BBITEKAET U3 cojepxanus 4. 4 cT. 52 AIIK PO.



B cr. 52 AIIK P® mnpemycmoTpeHsl nBe (GopMbl ydacTHsi MpPOKypopa B apOUTpaKHOM
nporiecce. Bo-nepBbix, Bo30yKeHHE Aeia 10 OCHOBAHUAM, NpelycMOTpeHHbIM 4. 1 cT. 52 AIIK
P®. B sToM ciydae mpoOKypop 3aHMMAET MPOLECCYAIBHOE MOJIOKEHUE HMCTIA, 3AIIUIIAIONIEIO
1y OJIMYHO-TIpaBOBbIE MHTEPEChl. BO-BTOPBIX, UTO SABISETCS HOBBIM, corjacHo 4. 5 cT. 52 AIIK
P® no pmenam, ykazanHeiM B 4. 1 cT. 52 AIIK P®, mpokypop BmpaBe BCTyHHTb B JAEJO,
paccMaTpuBaeMoe apOUTPaXHbIM CyAOM, Ha JIOOOH CTaauu apOMTpakHOro Ipolecca ¢
IPOLECCYaJbHbIMU TpaBaMU M OOS3aHHOCTSAMHU JIMIA, Y4YaCTBYIOUIETO B Jelie, B ILENAX
o0ecrieyeHHs 3aKOHHOCTH. 3/1eCh pedb HJET O TeX Clydasx, Korja HpOKypop He sBIseTcs
UCTIIOM TIO [Ny, a BCTYyNAeT B YK€ HAYaThld IPYTMM JIMIIOM apOUTpakHbI mpomecc. B
JTOKTpUHE TpolieccyanbHoro npasa u no axanoruu ¢ ['TIK P® (u. 3 cr1. 45) M0OXHO TOBOPUTH O
Jlaye MpOKYypOPOM 3aKIKOYEHUS MO Aelly. B 3ToM ciydae npoKypop HaAelseTcsl BCEMH ITpaBaMu
JMIA, yY4acTBYIOLIETO B Jiene, yKa3aHHbIMU B cT. 41 AIIK P®, onHako HE MMeeT crenualbHbIX
IIPaB CTOPOH, yKa3aHHbIX B cT. 49 AIIK PO.

[TotHOMOUMS 1O YyYacTUIO B apOUTPaskHOM IpoLiecce IPOKYPOPBI PEATU3YIOT OCPEICTBOM
IPEIbSABICHUS B apOUTPaKHBIN Cy]l UICKOB (3asiBICHUI ), yKa3aHHbIX B 4. 1 cT. 52 AIIK P®.

[Tpokypop BipaBe 0OpaTUThCS B apOUTPaKHBIN CY/I:

- C 3agBJICHUSMU OO0 OClapyUBaHUM HOPMATHUBHBIX IIPABOBBIX AKTOB, HEHOPMATHUBHBIX
IIPABOBBIX AKTOB OpPraHOB IOCYAAapCTBEHHOW BiacTH P®, opraHoB rocyIapCTBEHHON BIIACTU
cyObekToB P®, OpraHoB MeECTHOTO CaMOYTpABICHUS, 3aTParvBalONIMX IIpaBa M 3aKOHHBIC
MHTEpEChl OpraHu3aluii ¥ rpaxaaH B cdepe NMpeanpUHUMATEIbCKOW M MHOM SKOHOMHUYECKOM
JIeATEIbHOCTH;

- C HCKOM O TpU3HAHUU HEICHUCTBUTEIBHBIMU CHEJIOK, COBEPIIEHHBIX OpraHaMu
rocynapcTBeHHON BiacTu P®, opranamu rocynapcTBeHHOW BiacTH cyObekToB PD, opranammu
MECTHOTO  CaMOYIMPAaBIEHUS, TOCYJAapCTBEHHBIMM W  MYHUUUNAIBHBIMH  YHUTAPHBIMU
NPEANPUATHIMY, TOCYJAAPCTBEHHBIMH YUPEKICHUSAMH, a TaKXKe HOPUANYECKUMHU JHULAMHU, B
ycTaBHOM Kanutajie (poHae) KOTOopbIX ecThb aoussd ydactus P®, nons yuyactus cyobexktoB PO,
JI0JIs y4acTHsl MyHHLIMIIAIBHBIX 00pa30BaHUM;

- C HCKOM O MPUMEHEHHH TIOCIEACTBUI HEICUCTBUTEIBHOCTH HUYTOXHOM CIIEIKH,
COBEPILUECHHONW OpraHaMH TIOCYJIapCTBEHHOM BiacTH P®, opraHamu rocyaapCTBEHHOW BJIACTU
cy0bexkToB PO, opranaMu MECTHOrO cCaMOYyTNpaBIE€HUs, TOCYAapPCTBEHHBIMU U MYHUILMIATbHBIMU
YHUTAPHBIMU TPEINPUATUIMHU, TOCYAAPCTBEHHBIMH YUPEKICHUAMH, a TaKXKe IOPUAMYECKUMHU
JMIIaMH, B YCTaBHOM KamuTaie ((OHIE) KOTOpBIX ecThb Aois ywyactus P®, nons yuactus
cy0bekToB PD, 105 yyacTus MyHUITUIATIBHBIX 00pa30BaHUiA.

Ilo yxa3aHHBIM JenaM MPOKypOp BIpaBe BCTYNHTb B JI€J0, PacCMaTpuBacMoe
apOUTpaKHBIM CYJIOM, Ha JI000W CTaguu apOUTPaXKHOTO TMpolecca C MPOLECCyalbHBIMU
paBaMu 1 003aHHOCTSIMHU JIUI[A, yYaCTBYIOLIETO B €€, B LIEJIAX 00€CIeUeHUs 3aKOHHOCTH.

[Tpokypop, oOpatuBIIHiics B apOUTPaXHBIH CyJl, MOJIB3YETCs MPOLECCYaTbHBIMHU PaBaMU
U HECeT NpoleccyalbHble 0053aHHOCTH UCTIA.

OTka3 mpokypopa OT NPEAbSBICHHOTO MM HCKa HE JIMIIAeT HMCTLA IpaBa TpeOOBaTh
paccMOTpeHMsl Jiena 10 CyHIECTBY, €CJIM UCTEL] y4acTBYET B JIEJI€.

4.7. Y4acTtue rocy1apCTBEHHbIX OPraHOB, OPraHOB MECTHOTO
CaMOYTIpaBJICHUS U UHBIX OPTaHOB B apOUTPaKHOM Tpoliecce

l'ocynapcTBeHHBIE OpraHbl, OpraHbl MECTHOTO CaMOYMPABJICHHUS U MHbIE OpraHbl BIPABE
00paTUTHCS ¢ NCKaMU WIIH 3asBJICHUSMH B apOUTPaKHBIN CyJI B 3aITUTY ITyOJHMYHBIX HHTEPECOB.

NucturyT ydactuss B Jleleé  TOCYJapCTBEHHBIX  OPraHOB, OPraHOB  MECTHOTO
CaMOYTIPABJICHUSI 1 MHBIX OPTAaHOB UMEET OINPEJCICHHOE CXOJCTBO C MHCTUTYTOM 3alllUTHI TIPaB
JIpYTUX JHI] B TpaxaaHCKOM mpolecce Ha ocHoBaHuM cT. 46 I'TIK P®. Onnako B ornuume oT
HEro B apOUTPaKHOM IMPOIIECCE TOCYIaPCTBEHHBIE OPTaHbl, OPraHbl MECTHOTO CaMOYIIPaBICHUS
U WHBIC OPraHbl BIpPaBE TOJIBKO OOpPATHTBhCI C HUCKOM B apOUTPaXHBIA CyI B 3alIUTy
TOCYJIJapCTBEHHBIX U OOIIECTBEHHBIX MHTEPECOB B CIIydasX, MPEAYCMOTPEHHBIX (enepaibHbIM



3akoHOM. AIIK P® He mpemycmaTtpuBaeT Takoi (popMbl yyacTusi, Kak gada 3akiaroueHus. Kpome
Toro, oOpaiieHue B ¢y obuieit opucaukiuu B nopsake ct. 46 I'TIK PD umeert uensio npexie
BCEr0 3alIUTy UHTEPECOB APYTux jull, a cT. 53 AIIK P® opueHTHpyeT B OCHOBHOM Ha 3alIUTy
nyOJMYHBIX WHTEPECOB, B TOM YHUCJE BKIIOYAIOUIYIO0 M 3alUTy MpaB JIPYruX Jull (UCTIOB,
yKa3aHHbIX B 4. 4 cT. 53 AIIK PO).

To ectp mon monoxkenus cr. 53 AIIK PO moamamaer mpakTuuecku Jr000e ydacTue
rOCYJapCTBEHHBIX OPTaHOB M OPraHOB MECTHOTO CAMOYIIPABJICHUS, CBSI3AHHOE C peaIn3alen ux
KOMIIETEHIIMM W BIJIACTHBIX NOJHOMOuMi. IIpu »3TOM rocyngapcTBeHHBIE OpraHbl, OpIaHbl
MECTHOTO CaMOYNpPaBJEHHUS W MWHBIE OpraHbl HE  SABJISIIOTCS  HENMOCPEACTBEHHBIMHU
BBITOIONPHOOPETATENSIMH 110 PEIICHUI0 apOUTPAKHOTO CyJa, TOCKOIBKY MPeIbsBICHHBIA UMU
WCK HaIlpaBJICH Ha 3amuTy MyOonudHbiXx mHTEepecoB. CornacHo 4. 4 cr. 53 AIIK P® 3ammra
nyOJMYHBIX HMHTEPECOB MOJKET COBMACTh C 3alUTOW HMHTEPECOB KOHKPETHOTO HCTIA Kak
YYaCTHUKA CIIOPHOTO0 MAaTEpUAIBLHOTO MPABOOTHOIICHUS (KOTOpBIM M OyJeT B JAaHHOM Cllydae
BBITOIONIpHOOpETaTeieM B cCllydae YJOBJIETBOPEHHS HCKa), OJHAKO MJIs JAaHHBIX OpraHOB
MPEABSIBICHUE HCKAa MOXET OBITh OOYCIIOBJICHO TOJIBKO 3aIlMTOW WHTEPECOB TOCYNapcTBa W
oOrrecTBa.

JIto0o#t u3 TOCYyAapCTBEHHBIX OPraHOB W OPraHOB MECTHOTO CAMOYIPAaBJICHUS MOMKET
BBICTYIIaTh B apOUTPaXHOM TIpolecCe€ Kak OOBIYHBIM CYOBEKT TpakJaHCKOTO 00opoTa.
Hampumep, mo uckaMm, CBSI3aHHBIM C PEMOHTOM 3aHUMAEMOTO TOMEIICHHsSI, MPUOOPETCHUEM
HEOOXOaUMOro s paldoThl 00OpYIOBaHMS, HCHOIB30BAHUEM KOMMYHAIBHBIX  YCIYT,
MPUYMHEHUEM BpeJla UMYLIECTBY U Ap. B Takux ciaydasx COOTBETCTBYIOIIMI IOCYJapCTBEHHBIN
OpraH 3aHHMaeT MOJIKeHHE OOBIYHOM CTOPOHBI B apOuTpaskHoM mporecce (cT. 44 AIIK PO).

Yka3aHHBIC OPTaHBI BIPABE OOPATUTHCS B apOUTPAKHBIN CYJ C HCKOM IPHU YCJIOBHH, YTO
3TO:

- IPSIMO TIPEAYCMOTPEHO (perepanbHbIM 3aKOHOM;

- BBI3BIBAETCS HEOOXOAMMOCTBIO 3alTUTHI Iy OIHMYHBIX HHTEPECOB.

B oOpamenun A0MKHO OBITH yKa3aHO, B YEM 3aKJIIOYAETCsl HApyIICHUE ITyOJIMYHBIX
MHTEPECOB, MOCITYKHUBIIEe OCHOBAHUEM JJis 00pallleHus: B apOUTPa>KHBIH Cy.

Opran, oOpaTUBIIHIACS B apOUTPaXKHBIA CYJI, MONB3YEeTCS MPOIECCYaTbHBIMA TIPAaBAMH U
HECEeT IpolieccyalibHble 00513aHHOCTH UCTIIA.

OTka3 opraHa OT MpPEIBSBICHHOIO WM HCKa HE JMIIAeT HCTIA MpaBa TpeOoBaTh
paccMOTpEHUS Aelia M0 CYIECTBY, €CJIM UCTELl yYacTBYET B JeJIe, U:

- IOTYCKAeTCsl TOJIBKO JI0 MPUHSATHS apOUTPAKHBIM CyJI0M PELICHHUS 10 JeTy;

- MOXET OBITh KaK IMOJHBIM, TaK U YaCTHYHBIM;

- TIOJICXKUT YTBEPKICHHUIO CO CTOPOHBI apOUTPAKHOTO CY/Ia.

VYkazanubie B 4. 1 cr. 53 AIIK P® uckm ocBOOOXIAEHBI OT YIUIAThl TOCYJApPCTBEHHOM
nonutiHbl. O MPUHATHH OTKa3a OT MCKa apOUTPaXKHBIA CyJ BBHIHOCHUT OMPECIICHUE, MIPH ITOM
orpezieNieHue JOHKHO ObITh BHIHECEHO apOUTPaKHBIM CYZOM U B ClIydae, €CH UCTEell, HeCMOTps
Ha OTKa3 MOMSHYTOT'0 OpraHa OT HcKa, TpeOyeT pacCMOTPEHHsI JIeja 10 CYIIECTBY.

[IpencraBuTEnbCTBO  OpPraHOB TOCYJAPCTBEHHOW BIACTU W OpPraHOB  MECTHOTO
CaMOYIpaBIICHUST B apOUTPaXHBIX CyAaX MOTYT OCYIIECTBISATh IO WX CICHHATLHOMY
MOPYYEHUIO TOJBEIOMCTBEHHBIE MM OpraHbl M OpPraHM3alid, a TaKKe BBIIIECTOALINE [0
OTHOLIEHUIO K HUM OPTraHbl U OPraHU3AlMU YE€PE3 JUL, COCTOSIIUX B LITATE 3THUX OPraHOB U
opraHuszanuii, n1ubo aaBokarbl. [lolMHOMOYMS TakUX JHUI[ JODKHBI OBITH MOJTBEPKICHBI
JIOBEPEHHOCTBIO, BBIIAHHOW COOTBETCTBYIOLIUM OPTaHOM WJIM OpraHU3aLUEH.

4.8. JInna, conecTBYIONME OCYIIECTBICHHUIO IPABOCY NS

B cootBerctBuM co cr. 54 AIIK P® B apOuTpaxxHOM Ipolecce Hapsiay ¢ JHUIAMHU,
YYacTBYIOIIMMHM B JieJle, MOTYT YYacTBOBaTb HUX IPEACTAaBUTENN U COACUCTBYIOLIUE
OCYUIECTBIJICHUIO IIPABOCYINS JIMIA - SKCIEPTHI, CBUAECTENN, IEPEBOIUNKH, IIOMOIIHUK CyAbH U
ceKpeTapb CyJeOHOro 3aceaHusl.



Jluta, conelcTByIONIME OCYIIECTBICHUIO MPABOCYIUsS, - 3TO JIMIA, KOTOPHIE HE HMEIOT
IOPUIMYECKON 3aMHTEPECOBAHHOCTH B HCXOJE JeNa, COACHCTBYIOT YCTAHOBIIGHHIO HCTHHBI U
MOMOTAIOT Pa3pEelICHUI0 eI IMyTeM IMPEIOCTABICHUS JIO0Ka3aTeIbCTBCHHON HH(pOpManmu u
HUHBIM CIIOCOOOM.

OKCnepT - 93TO JHI0, O00JIaaloliee CHeUAIbHBIMA 3HAHUAMH T0 KacaIOIUMCS
paccMaTpuBaeMoro Jefia BOMpocaM M Ha3HAUYEHHOE CyJIOM JIJISl Jaud 3aKJII0YCHHS B CIy4asx U B
HOpPSJIKE, YCTAaHOBJIEHHBIX 3aKOHOM (cT. 55 AIIK P®).

Okenept 00s13aH:

- 110 BBI30OBY apOUTPAKHOTO CyJa SIBUTHCS B CYI,

- 1aTh OOBEKTUBHOE 3aKJIIOUEHHUE TI0 MTOCTABIEHHBIM BOIIPOCAM.

DKcnepT UMEET MpaBo:

- ¢ pa3peleHus apOUTPaKHOTO Cy/1a 3HAKOMUTHLCS C MaTepUaIaMH JIeNa;

- Y4aCTBOBAaTh B CY/ICOHBIX 3aCEIaHUSAX;

- 33/1aBaTh BOMPOCHI JIUIAM, yUYaCTBYIOIINM B JIeJe, U CBUACTEISIM;

- 3aSBJISITh XOJIATAHCTBO O MPEACTABICHUU MY JOIMOJIHATEIIBHBIX MaTEPHAJIOB;

- OTKa3aTbCsi OT Jayd 3aKIIOYCHHs] [0 BOIPOCaM, BBIXOIAIIMM 3a TMpeaebl ero
CICIMAIIEHBIX 3HAHHM, a TAaKXKe B CIIy4ae, €CJIH MPEACTABICHHBIC eMy MaTepUalibl HEOCTATOUHBI
JUTSL TAYH 3aKJTFOUEHUS.

DKCIEepT HECeT YTOJIOBHYIO OTBETCTBEHHOCTH 3a Jady 3aBEJIOMO JIOKHOTO 3aKIFOUYCHUS
9KCIIEPTH3BL, O YEM OH MPEIYNPEkKAACTCS apOUTPAXKHBIM CYIOM H JTAET MOIMKCKY.

CBuzerens - JIMIO, KOTOPoe B cOOTBETCTBUU cO cT. 56 AIIK P® pacnonaraer cBeneHusMu
0 (pakTHUECKHX OOCTOATETHCTBAX, UMEIOUINX 3HAYEHHUE JIJIsl PACCMOTPEHHS Jiea.

CBumerenab 00s13aH:

- 110 BBI30BY apOUTPaKHOTO CyJa SBUTHCS B CYI;

- CoOOmUTh apOUTPaXKHOMY CYIy CBEACHHS IO CYIISCTBY paccMaTpUBAaeMOTo [Ieia,
KOTOpbIE U3BECTHBI €My JTUYHO, U OTBETUTH Ha JOTOJHUTEIbHBIE BOMPOCH apOUTPaX]KHOTO CyJia
U JIMII, YYaCTBYIOIIUX B JIEJI€.

CBugerenb UMEET MPaBO:

- Ha BO3MEIICHHE PaCcX0/I0B, CBS3aHHBIX C BHI30BOM B CY/I;

- IOJIyYeHHE JICHE)KHOM KOMIIEHCALlUHU B CBSI3U C TIOTEpEH BpeMeHHU.

He nmopyiexxat nonpocy B KauecTBe CBUACTEICH:

- CyJbH U UHbIE JIMIIA, YYaCTBYIOIUE B OCYIIECTBICHUHU MTPABOCYAMsI, 00 0OCTOATENHCTBAX,
KOTOPBIE CTAJIM UM U3BECTHBI B CBSI3U C YYaCTHEM B PACCMOTPEHUU JIETIa;

- IPEJICTABUTEINN 10 TPAKJAHCKOMY M MHOMY JIeTy - 00 00CTOSTeNbCTBAX, KOTOPBIE CTAU
UM U3BECTHBI B CBSI3U C UCIIOJIHEHUEM OOS3aHHOCTEH MPEICTaBUTENCH;

- JIULa, KOTOpPbIE B CHIIY NMCHUXMYECKHX HEJOCTATKOB HE CIIOCOOHBI MPABUIILHO MOHUMATh
(dakThl U JaBaTh O HUX MMOKA3AHUS.

HukTo He 00s13aH CBHIIETEILCTBOBATH MPOTHB CEOSl CaMOro, CBOETO CYIpyra M OJM3KUX
POJICTBEHHUKOB, KPYT KOTOPBIX omnpeensercs (heaepaabHbIM 3aKOHOM.

CBueTenb HECET YToJOBHYIO OTBETCTBEHHOCTh 3a Jlauy 3aBEJOMO JIOKHBIX MMOKa3aHM, a
Tak)Ke 3a OTKa3 OT Jaud MOKa3aHWH, 0 YeM OH MPEeAyIMpPeKIacTCsl apOUTPaKHBIM CYJIOM U JaeT
MOJIITUCKY .

[lepeBoquuK - TUI0, KOTOPOE CBOOOIHO BIAJEET S3BIKOM, 3HAHHE KOTOPOTO HEOOXOIMMO
JUIsL TIEpEBOJIa B MPOLIECCE OCYIIECTBIEHUS CYIONPOU3BOJACTBA (JIMIIO, BIAJCIONIEe HABBIKAMU
CYpIOTIepeBO/Ia), U MPHUBJICUECHO apOUTPAKHBIM CYJIOM K YYacCTHIO B apOUTpPaKHOM IIpoliecce B
CIy4dasix v B OPSIKE, MPETYCMOTPEHHBIX 3aKOHOM, B COOTBETCTBUH CO CT. 57 AIIK P®.

Jluma, ydacTByrome B Jiele, BIpaBe MPEIIOKHTH apOUTPAKHOMY Cydy KaHAHIATYPHI
nepeBoquuka. VHble ydacTHUKM apOUTPaKHOTO Mpoliecca HE BIpaBe MPUHMMATh Ha cels
00s13aHHOCTHU TIEPEBOUMKA, XOTSI ObI OHU U BIIAJICNIM HEOOXOIUMBIMHU JIJIsl TiepeBoja si3pikamMu. O
MPUBJICYCHUH MEPEBOTYNKA K YUACTHIO B apOUTPa)KHOM Ipoliecce apOUTPaKHBIA CyJl BEHIHOCUT
onpeieNieHuE.

[TepeBogunk o00s3aH:



- 110 BBI30BY apOUTPaKHOTO CyJa AIBUTHCS B CYJ;

- MIOJIHO, TIPABUJIbHO, CBOEBPEMEHHO OCYIIECTBIISATH MIEPEBO/.

[IepeBoquuk umeer npaso:

- 337]aBaTh MIPUCYTCTBYIOIINM IPU MEPEBOJIE JIULIAM BOIIPOCHI JJIs1 YTOUHEHUS IEPEBO/IA;

- 3HaKOMHTBCS C MPOTOKOJIOM CyAEOHOTO 3aceNaHHs WM OTACIHHOTO MPOLECCYaTbHOTO
JEUCTBUS,

- IeJIaTh 3aMEYaHHUs 110 ITOBOAY IIPaBUIIBHOCTH 3aIIMCH IIEPEBOAA.

[lepeBoqunK HECET YroJIOBHYIO OTBETCTBEHHOCTH 32 3aBEJAOMO HENPABUIIBHBIA MEPEBOA, O
YeM OH IPEeayNpeKIaeTcsl apOUTPaXKHBIM CYJIOM U JAET MOAMMUCKY.

B moaroroBke nema k cyaeOHOMY pa3OHpaTENbCTBY MO MOPYYEHUIO CYAbH MOXET
y4acTBOBATh MOMOIIHUK CYJIbU, KOTOpPbIH, B cooTBeTcTBUU co cT. 58 AIIK P®, otHOCHTCS K
JULAM, COJICUCTBYIOIIMM OCYIIECTBICHHUIO IpaBocyaus. [IoOMOIIHMKK AEHCTBYIOT Ha OCHOBE
[lonoxxeHuss o0 TOMOIIHUKE CyIbU apOUTpaxHOro cynaa, yTBepxkaeHHoro IIpukazom
ITpencenarens Briciero Apoutpaxuoro Cyna P® ot 4 nexabps 2002 r. N 61. CornacHo cratbe
58 AIIK P® mnomomHWK CyIbH OKa3bIBACT COJICHCTBUE CYIhC B OpraHU3aIMU CYIACOHOTO
mporecca, €ro IJIaHUPOBaHUHM, B  OpraHU3alldd  MPOBEACHUs  coOecelloBaHUS U
IIPEABAPUTEIILHOIO 3aCEAAHMs, COBEPIIAET UHBIE IEUCTBUS, CBA3AHHBIE C OKA3aHUEM COACUCTBUS
Cyllbe B MOATOTOBKE JeNia K cyJeOHOMY pa30upaTenbCTBY, B TOM 4ncie HHOOPMUPYET CYIbIO O
HaJIMYUU JIOKA3aTeNbCTB HAAJIEXKAIllero M3BEUICHMs JIMI, YYacTBYIOIIMX B jene, o0 ux
XO0JlaTaliCTBaXxX U 3asBJICHUSX, CBA3aHHBIX C OpraHU3alMel npouecca U ABUKEHUEM €N, a TAKXKE
UHPOPMHPYET JIUI], YYACTBYIOUINX B JIeJie, M UX MPEICTABUTEICH O PEKBU3UTAX apOUTPAKHOTO
cyla u MHPOPMAIIMOHHBIX pecypcax, U3 KOTOPBIX OHU MOTYT IMOJYyYUTh CBEIACHHS O ABMXKECHUU
nena <7>.

<7> Ilocranosnenue [lnenyma BAC PO ot 20 nexabps 2006 r. N 65 "O noaroroske aena
K CyZeOHOMY pa30upaTesbCcTBy'.

[Ipu >TOM HEOOXOAMMO UMETH B BUAY, YTO B cuiy 4. 4. 1 u 3 cr. 58 AIIK P® nomouixuk
CY/ZIbM HE BIIPABE BBINOJHATH (PYHKILUH 110 OCYIIECTBICHUIO TPABOCYIUS U COBEPILATH JIEHCTBHUS,
BJIEKyIIHE 3a cO0O0M BO3HMKHOBEHHE, N3MEHEHUE JIN0O MpEeKpalleHne MpaB Win 00sS3aHHOCTEH
JIM1LI, YYacTBYIOIIMX B Jieie, U APYTUX YYACTHUKOB apOUTPaKHOTO Ipoliecca.

[ToMOUTHUK CyIbY UMEET MPaBO BECTH MPOTOKOJ CYJEOHOT0 3aceaHtsi U COBEPILATh HHbIE
npoleccyaiabHble JIeHCTBUS B CllydasX W B MOPSJKE, KOTOpble NPEAyCMOTPEHbI HACTOSIIMM
Konexkcom P® (u3ywyarh NOCTyNMBIIME CYJIb€ MWCKOBBIE 3asBICHUSA, >KajJoObl, BHOCHUTH
IpeUIoKeHHs 00 MX BO3BpAILEHUH, IPUHATUH K IPOU3BOJICTBY, OCYLIECTBIISATH 110100p 3aKOHOB
Y HOPMAaTUBHBIX aKTOB U T.J.).

[ToMoIIHUK CybM HE BIpaBe COBEpLIATh JEHCTBUS, BIEKYyIUE 3a cO00 BOZHUKHOBEHUE,
M3MEHEHHUe 00 MpeKpallleHue MpaB Wik 00s13aHHOCTEN JIMII, yYaCTBYIOIIMX B €€, U IPYruxX
YYaCTHUKOB apOMTPa)kHOTO ITpolecca.

Cekperapb cynebHoro 3acenanus (4. 4. 4 u 5 cr. 58 AIIK PO®):

- BEJIET IIPOTOKOJI CyIeOHOTO 3aceqaHus;

- TIpOBEPSIET SIBKY B CYJ JIML, KOTOPbIE JOJKHBI Y4acTBOBaTh B Cy/J€OHOM 3acelIaHUU IO
HOPYYEHHUIO MPEJICEeIaTeIbCTBYIOLIETO.

Cekperapb 00513aH MOJIHO U MPABUIBHO U3JaraTh B MPOTOKOJE ACHCTBUS U PELIEHUs Cyaa,
a paBHO JEUCTBHs yYaCTHMKOB apOMTPa’kKHOTO MpoIlecca, UMEBIINE MECTO B XO/€ CyAeOHOro
3acenanus. [lomrumo nepedrcieHHbIX MOJHOMOYHI ceKkpeTapu cyAeOHbIX 3acelaHnii BO MHOTHX
CyJax BBIIAIOT MCIOJHUTEIbHBIE JIMCTBI, a TaKKe OTBEYaloT 3a JeJoNpOou3BOACTBO. B
YaCTHOCTH, B MX OOSI3aHHOCTH BXOAWT (OPMHPOBAHWUE MATEPUANIOB JIeJla B COOTBETCTBUHU C
UHCTpYKLIMEH o nenonpousBozacTBe. Cekperapu OTBEYalOT 3a CyJaeOHOE H3BEIICHUE JIMIL,
Yy4acCTBYIOUIMX B JI€JI€, MHBIX YYACTHUKOB MPOIIECCA, 33 CBOEBPEMEHHOE HHPOPMUPOBAHUE CYIbU
0 HaJMYUM UM OTCYTCTBHM YBEJAOMIICHUS, CBUJCTEILCTBYIOLIETO O HAJUIEXkKAILEM U3BEIIECHUH, U
np. JlOJKHOCTHBIE HHCTPYKIUH CEKpeTaps CyAeOHOr0 3acelaHusl ONPEEISIOT €ro MOJIHOMOYHS,



npaBa u o0s3aHHOCTU. HO, Tak ke Kak ¥ IOMOIIHUK CYyJIbH, CEKpETaph CyJEOHOr0 3ace/laHMsl He
UMeeT IpaBa COBEpINATh JAEHCTBHS, BIEKYIHe 3a cO00l BO3HMKHOBEHHME, M3MEHEHHE JHOO
IpEKpalleHue MpaB UM OOA3aHHOCTEH JIMI, yYacTBYIOUIMX B Jiel€, U JPYIrMX Y4YacCTHUKOB
apOUTpaXKHOTO mpoliecca <8>.

<8> KomMmeHTapuii Kk ApOuTpaxHOMy TpollecCyalbHOMY Kojekcy Poccuiickoi
®eneparun (nocrarerinsiit) / [lox pexn. I[1.B. Kpamennnnukosa. M.: CraryT, 2007.

4.9. IloHsATHE M BUABI IPEACTABUTEILCTBA.
OrpanuyeHus npasa ObITh IPEICTABUTEIEM

NuCcTUTYT CcyAeOHOro  TpPEJICTaBUTEIILCTBA -  COBOKYIHOCTH — IMPABOBBIX  HOPM,
PEryJIupyIoOmux 0coOble MPAaBOOTHOIICHUS MEXIy JHMIIOM, YYacTBYIOIIUM B Jeje, M €ro
MPEJICTAaBUTEIIEM, B PaMKaX KOTOPBIX CyJeOHBIA MPEICTaBUTEINb B MpeeaxX MpeaoCTaBICHHBIX
eMy HOHHOMO‘II/II\/JI COBepH_IaeT HpoueccyaHLHHe ﬂeﬁCTBHH OT UMUMCHU U B I/IHTepecax
MPEJICTABISIEMOT0 UM JIMIA (JOBepUTENIs). JJaHHBI HHCTUTYT ONMPECIICH TOJ0KESHUSIMH TJIaBbI 6
AIIK P®.

HpCI[CTaBI/ITeﬂBCTBO - OTO OCATCIBbHOCTH HpeI[CTaBI/ITCJ'IH, OCYHICCTBHSIeMaSI OT HUMCHH
NPEJICTaBISIEMOTO C IENbI0 TOOUTHCS /Il HEro HauOoJjiee OJarompHsITHOTO PEIICHUS, a TaKKe
IJIA OKa3aHUA eMy IIOMOIIIN B OCYHIGCTBJ'ICHI/II/I CBOHX HpaB, HpeI[OTBpaHIeHI/H[ nux HapymCHI/Iﬂ B
nporecce M OKa3aHUsl apOMTPaAKHOMY CYAY COJCHCTBHS B OCYIICCTBICHUH IMPABOCYIUS IO
JieJIaM, OTHECEHHBIM 3aKOHOM K €T0 BEICHHIO.

[Iporeccyanbuble NeiicTBUS W OOS3aHHOCTH, BO3HUKAIONIME B peE3yJbTaTe ydacTus
MPEJICTABUTEIIS B CyIONIPOU3BOJICTBE, MPUHAIICIKAT HETIOCPEJACTBEHHO €T0 IOBEPUTEITIO.

B 3aBHCMMOCTH OT FOPUIAMYECKOW 3HAYMMOCTH BOJICHU3BSIBICHUS TPEACTABISICMBIX JIUI
Pa3IUYAOT CIICAYIONTUE BUIBI PEACTABUTEILCTRA!

- 10OpOBOJILHOE TMPEICTABUTEIBCTBO - BO3HUKAET TOJBKO TMPH HAJMYUU Ha 3TO
BOJICU3BABIICHUA HpeI[CTaBJ'IﬂCMOFO;

- 3aKOHHOE TIPEJICTAaBUTEIILCTBO - BO3HUKACT HE3aBUCUMO OT COTJIACHS U BOJICH3bSBICHHS
MPEJICTaBISIEMOT0, B CHITY 3aKOHA.

JIoOpOBOJIBHOE TPEACTABUTEIILCTBO B 3aBUCUMOCTH OT XapaKTepa OTHOUICHUH MEXITy
MIPEJICTABIISICMBIM U TIPEJICTABUTEIIEM TIOPA3ICIISACTCS Ha:

- IOTOBOPHOE TMPEJICTABUTEIBCTBO - BOBHUKAET Ha OCHOBE JIOTOBOPHBIX OTHONICHHIA MEXKTY
HpeI[CTaBJ'IHeMBIM nu HpeI[CTaBI/ITeJ'ICM (0] Hpe)ICTaBI/ITeJ'IBCTBe B ap6I/ITpa)KHOM C}’I[e;

- OOIIECTBEHHOE TPEACTABUTEILCTBO - BOBHUKAET HA OCHOBE WICHCTBA IMPEICTABIISIEMBIX
rpamz[aH B O6HI€CTB€HHI)IX 06”I)€I[I/IHCHI/IHX, KOTOpBIG B CI/IJ'Iy YCTaBa O6$ISaHI)I OKa3bIBAaTb CBOUM
YJIeHaM MPABOBYIO MIOMOIIIb.

CY6BCKT3MI/I Hpe[[CTaBI/ITeJH)CTBa SABIIAKOTCA HpeI[CTaBI/ITeJ'IB n HpeHCTaBHﬂeMBIﬁ.

[IpencraBnsieMbIMU JIMIIAMHU  SIBIISIIOTCSI:  CTOPOHBI, 3asBUTCIW W TPEThH JIMIA, JIMIIA,
oOparmaroryecss B CyJ 3a 3allUTON MpaB, CBOOOA M OXPaHSEMBIX 3aKOHOM HHTEPECOB IPYTHX
JIMII WIM BCTYHAIOIIME B MPOIECC IS JIaud 3aKJIFOYCHHUS] 10 OCHOBAaHUSM, YCTAHOBJICHHBIM
3akoHOM. MMu MoryT OBITh (pU3HYECKHEe W IOPUIUYECKHE JIUIA, TOCYJapCTBEHHBIC OpTaHBI,
OpraHbl MECTHOTO caMoOyTpaBiieHus. [IpeacTaBisieMbIM MOXKET OBbITh KaK JE€eCIIOCOOHOE, TaK H
HEJIESCIIOCOOHOE JIUIIO.

[IpencraBureneM MOXET OBITH JEECIIOCOOHOE JIUIO C  HAUICKAIIUM  00pa3om
Oq)OpMJ'ICHHI)IMI/I nu HOI[TBep)KI[eHHI)IMI/I ITIOJIHOMOYUIAMU.

[IpencraButenssMu HEEECIIOCOOHBIX TPaKIaH SIBISIOTCS WX 3aKOHHBIC TPEACTABUTEIH:
pOI[I/ITCJ'II/I, YCI)IHOBI/ITGJ'II/I, 0H€KYHI)I U IIOIICYUTCIIN, KOTOpI)IC MOFYT HOpy‘II/ITB BCIACHUC Ocj1a
JIPyroMy U30paHHOMY UMM MPEICTABUTEIIO.

Hpe)ICTaBI/ITeJ'ISIMI/I rpamz[aH, B TOM 4YHUCIIC I/IHI[I/IBI/I)IyaHBHI)IX Hpe[[HpHHI/IMaTeﬂeﬁ nu
OpraHu3aliii, MOTYT BBICTYNaThb B apOUTPAKHOM CyJie aJBOKaThl W WHBIC OKAa3bIBAIOIIHE
IOpI/II[I/I‘-IeCKYIO IIOMOIIIb JINIIA. K uHBIM Jmnam, HaanMep, OTHOCAT IOpI/ICTOB, pa60TaIOHII/IX B



IOPUAMYECKUX OIpO, HMHIUBUAYAJIbHBIX MPEANPUHUMATENEH, OKa3bIBAIOIINX IOPUANYECKUE
yCIIyTH, U JIp.

Jlena opranu3anuii BeAyT B apOUTPaKHOM Cy/I€ MX OpPTaHbI, ICHCTBYIOIINE B COOTBETCTBUU
c (¢enepaqbHbIM 3aKOHOM, WHBIM HOPMAaTHBHBIM IPaBOBBIM aKTOM MWJIHM YYpEAUTEIbHBIMU
JNOKyMEHTaMu opraHu3anii. OT UMEHH JTUKBUAMPYEMOW OpraHM3aldu B apOUTPaXKHOM CyIe
BBICTYTAET YIOJIHOMOYEHHBIN MTPEICTABUTENb JIUKBUIAIMOHHON KOMUCCHUH.

B cootBercTBum co cr. 60 AIIK P® mpencraButenssMu B apOUTPaXKHOM CyJZle HE MOTYT
OBITH:

- CyAbH;

- CJIeI0BATEIH;

- IPOKYPOPBHI;

- IOMOIIIHUKH CYJIeH;

- pabOTHHKY ammapara Cy/a;

- JMIa, He 00JIafaole MOJHOW JeecrioCOOHOCThI0 MO0 COCTOSIIME MOJ ONEKOM WM
MOTIEYUTEIIHCTBOM.

4.10. ITomaomouwnst ipenctasurens. OdopmiieHHe, TOATBEPKICHUE
Y TIPOBEPKa ITOJIHOMOYHI TIPEICTABUTENS

[TockonbKy mpeAcTaBUTENU B apOUTPaXKHOM IMPOLIECCE COBEPLIAIOT MpOIlecCyabHbIE
JNEHCTBUS OT MMEHU M 10 MOPYYEHUIO YIMOJTHOMOUMBIIUX MX JIUI], TO, COOTBETCTBEHHO, 00bEM
MIOJIHOMOYMI MOBEPEHHOTO ONPENENSETCS MPOLECCYalbHbIM MOJI0KEHUEM JTOBEPUTENA: MCTLA,
OTBETUMKA, TPEThEro JiMia 0e3 caMOCTOSATENbHbIX TpeOoBaHuil U T.n. Bmecte ¢ Tem o0bem
MIOJIHOMOYMI MPEJCTABUTENS ONPEAEIAECTCA U TEM, KAKME MMEHHO U3 ITOJIHOMOYNM, UMEIOLINXCS
y IOBEpUTEIS], EMY ObUIM NEPEIaHBbl.

Takum o0pazom, 00beM IOJIHOMOYMN MPEICTABUTENSI 3aBUCUT OT JBYX (DaKTHUYECKHUX
OOCTOATENLCTB: 00bEeMa TOJHOMOYHMM JOBEPUTENs] M OT TOro, KaKUMHU TIOJHOMOYHSIMH
JIOBEPUTEIb HAJICIINAI IIOBEPEHHOTO.

[TorHOMOYMS IPEICTABUTENS 110 CBOEMY COJCPKAHUIO ACTATCS HA O0IIME U CHeIUaIbHbIE.

OO1u1re MOJHOMOYHS - 9TO TaKUe NPOLECCyabHbIC AEHCTBUS, KOTOPBIE BIIPaBE COBEPILIATh
1100011 mpencTaBUTENb, BHICTYNAsi OT UIMEHU JOBEPUTEIIS, HE3aBUCHMO OT TOTO, OTOBOPEHBI JIH
OHHM B JOBEPEHHOCTH.

K ux 4nciay OTHOCSTCSI IOJTHOMOYHS 110 3HAKOMCTBY C MaTepHallaMHy Jieja, CHATHIO KON
C MAaTepHajoB Jiela, 3asBICHHUIO OTBOJOB, IIPEICTAaBICHUIO JOKA3aTEIbCTB, YYacTHIO B
UCCIICIOBAaHUM JIOKA3aTEeIbCTB M MHBIC, CBSI3aHHBIC C BO3MOXHOCTBIO y4acTUsl B apOUTPa>kKHOM
nporecce (cT. 41 AIIK PO).

CrenpanbHble MOJHOMOYMS - 3TO TaKHUE€ IOJHOMOYUS, KOTOpBIE NPEACTABUTEIbL BIIpaBE
COBEpILATh TOJBKO NMPHU yKa3aHUM HA HUX B JIOBEPEHHOCTH WJIM MHOM JIOKYMEHTE (Hampumep,
JIOTOBOPE MOPYUYEHUSI, ar€HTCKOM JJOTOBOPE).

K uyuciy crnenmalibHbBIX NOJHOMOYMH OTHOCHUTCA, MPEXJE BCEro, BO30YyKIEHHE Jiena B
apOUTpa)KHOM CyJIe TpeICTaBUTEIEM, KOTOPOE€ BO3MOXKHO TOJBKO NpPU HAJUYUU Y HEro
noBepeHHocTd. Ha ocHoBanuu m. 5 c1. 126 AIIK P® cyapsi oTka3plBaeT B NPUHATHH UCKOBOTO
3asIBJICHUS, €CJIM 3asIBJICHUE TIOJIMCAHO JIMIIOM, HE HUMEIOILIUM IIpaBa MOJANNCHIBATH €TO0.

Jlpyrue crneuuanbHble IOJIHOMOYHMS, HPaBO Ha COBEPLICHHE KOTOPBIX JOJKHO OBITh
CIEIMAJIbHO OIOBOPEHO B JIOBEPEHHOCTH WJIM MHOM JOKYMEHTE, yka3aHbl B cT. 62 AIIK P®. K
UX YUCILy OTHOCSITCS: TIOJHOMOYHMS Ha MOANKCAHUE UCKOBOTIO 3asBJICHMS M OT3bIBAa Ha MCKOBOE
3asBlICHHE, 3asiBICHUS 00 OOecleueHnH HCKa, repeaady jaeia B TPETeUCKUN Cy[, TMOIHBIA Ui
YACTUYHBIM OTKa3 OT MCKOBBIX TpeOOBaHMH M NpPU3HAHUE HCKA, U3MEHEHHME OCHOBAHUS WM
npeaMeTa HUCKa, 3aKIIOUYeHHEe MHUPOBOTO COTJIAICHHS W COMJIAIICHHS MO (DaKTUYECKUM
00CTOATENBCTBAM, NIepeady CBOUX IOJIHOMOYMHI MIPEICTABUTENS IpyroMy JHLy (TieperoBepue),
a TaKKe MpaBO Ha TMOANUCAHME 3asABICHHUA O TIEPECMOTpe CyIeOHBIX AaKTOB IO BHOBb



OTKpBIBIIMMCSI  O0CTOSITENbCTBAM, OOXaloBaHUWE CYJeOHOro akra apOUTPa)XHOTO CyAa,
IIOJIyYEHUE MPUCYKIECHHBIX IEHEXHBIX CPEACTB UM MHOTO UMYILECTBA.

CnenyeT UMETh B BHUJy, YTO B apOUTPa’kHOM MPOIIECCE MPHU OCYIIECTBICHUN BayKHEHIINX
pacropsAAUTENbHBIX JEHCTBUIM 3aKOHHBIC INPEICTABUTEIM JTMOO OpraHbl IOPUIUYECKOTO JIHIA
00s13aHbl COOJII0/IaTh OIPAHUYEHHUS, YCTAHOBIIEHHBIE HE TOJIBKO JIOBEPEHHOCTHIO, HO U B 3aKOHE,
MHBIX [IPaBOBBIX aKTax U YUPEOUTEIbHBIX TOKyMeHTax. Hanpumep, mpu 3aKkiIFOU€HUN MUPOBOIO
COIJIallIEHUs, CBSI3aHHOIO C OTKAa30M OT MMYIIECTBEHHBIX MpaB, B OTAEIbHBIX CIydasX MOKET
ObITb HEOOXOAMMBIM TONYYEHUE COIJIacusi OpraHa, YIOJHOMOUYEHHOIO Ha YIpaBJICHHE
UMYILECTBOM, JINOO cOOpaHusl aKIIMOHEPOB, COBETA AUPEKTOPOB, MHOTO KOJIJIETHAIbHOIO OpraHa
yIpaBIEHUS.

Cratess 61 AIIK P® ycranaBauBaeT nOpAJOK OQOPMIIEHHS U HOJITBEPXKICHUS
IIOJIHOMOYHI NTPEACTaBUTEIS.

[TomHOMOYMS NIpeACTaBUTENEN TOATBEPKIAFOTC:

1) pykoBOAMTENSIMH OpraHU3alUil - JTOKYMEHTaMM, YJOCTOBEPSIOIIMMHU MX CIIy>KeOHOe
MOJIO’KEHHUE, a TAKXKE YUPEIUTENbHBIMU U UHBIMU JTOKyMEHTaMH (KOIHUH IIPOTOKOJIOB COOpaHUi
YYpEAUTENCH, YUaCTHUKOB IOPUAMYECKUX JIML, BBIIMCOK W3 IPUKA30B PYKOBOJALIMX OpPraHOB
opranu3zaiuii 006 n30paHuy WIK Ha3HAYEHUH TPaXXTaHUHA PYKOBOIUTEIIEM OpPTaHU3alllN);

2) 3aKOHHBIMU MPEJICTABUTEISIMU - JOKYMEHTAMH, YJOCTOBEPSAIOLUIMMHM HMX CTaTyc M
MOJTHOMOYHSI. A UMEHHO:

- POOMTENIM BIPABE IPENOCTaBUTh CYyAYy AOKYMEHTBI, MOATBEPKIAIOIIME UX POICTBO C
IPEJICTaBISIEMBbIM MU JIMIIOM, YYaCTBYIOIIUM B JIeJ€, - NAaCIOPT, METPUKHU, COOTBETCTBYIOIINE
JIOKYMEHTBI, BBIIAHHBIE OPTaHaMU 3aIIMCH AKTOB IPAKIAHCKOIO0 COCTOSHHUS;

- YCBIHOBUTENIU MOTYT NMPEACTABUTH CyAy KOIHUIO BCTYNHBILETO B 3aKOHHYIO CUITY PELLEHUS
cyla o0 yCTaHOBJIEHUM YCHIHOBJEHHUs (yHouepeHusi) peOeHKa, COOTBETCTBYIOLIUE AOKYMEHTHI,
BbIJIaHHbIE OPraHaMU 3aIIUCH AKTOB IPaKAAHCKOT'O COCTOSHUS;

- OINEKYHBI U INOINEUYNTENN BIPABE MPENOCTABUTH CyJy KOIMU PELICHUI OPraHOB ONEKU U
IIOTIEUUTENIbCTBA, B COOTBETCTBUU C KOTOPHIMU OHM Ha3HAUEHBI ONIEKYHAMHU WJIN NONEYUTENIMU
IIPEJICTaBIISIEMBIX UMM JIULI, y9aCTBYIOLIUX B ACIIE;

3) amBoKaTaMu - B COOTBETCTBHM C (peepalbHbIM 3aKOHOM (OpIep Ha HCIOJHEHUE
HOPYYEHHUs, BBIJABAEMBI COOTBETCTBYIOIINM a/IBOKATCKMM 00pa30oBaHUEM, JOBEPEHHOCTB);

4) npyruMu TpeACTaBUTEISIMU - JIOBEPEHHOCTHIO, BBIAAHHOM M oO(opMIIeHHOH B
COOTBETCTBUM C (peliepalbHbIM 3aKOHOM, a B CIyd4asX, MPeIyCMOTPEHHBIX MEKAYyHapOIHBIM
noroBopoM P® unu enepaibHbIM 3aKOHOM, - HHBIM JIOKyMEHTOM.

JIOBEpEHHOCTh OT MMEHU OpPTraHU3allM JOJDKHA OBbITh MOJIMCAHA €€ PYKOBOAUTENEM WU
VUHBIM YIOJHOMOYEHHBIM Ha 3TO €€ YYpPEAUTEIbHBIMH JOKYMEHTaMH JIMIOM U CKpeIlieHa
[I€YaThI0 OPraHU3aLNN.

IIpu pemenun Bompoca O JAOMYCKE B IPOLECC MNPEICTAaBUTENS CyJ OLEHUBAET P
00CTOATENLCTB, 3 IMEHHO:

- TpEACTABJICHBl JIM JIMIOM HEOOXOIUMBIE JOKYMEHTHl B MOJATBEPXKICHUE CBOUX
ITOJTHOMOYMIA,

- COOTBETCTBYIOT JIM TNPEICTABICHHbIC JOKYMEHTHl TpEeOOBAHUSAM, YCTAHOBJICHHBIM
ApOuTpaXHBIM MPOLIECCYAIBHBIM KOJEKCOM U APYTUMH (heZiepalbHbIMU 3aKOHAMU;

- pacupoCTpaHsAIOTCS JIM Ha JaHHOE JIMLO 3aIPEThl Ha NIPEACTaBUTEIBCTBO, YyCTAHOBJICHHbIE
JUISL OTAEIIBHBIX CITy4aeB IIPEICTaBUTENIBCTBA.

Ecnu apOuTpaxkHblil CyJ MPUIET K BBIBOY, YTO MPEACTABUTENIb HE MOXKET OBITh JOIMYIEH
K y49acTHIO B CyZIcOHOM 3acelaHuH, TO B COOTBETCTBHH cO cTaThel 63 AIIK P® apOutpakHbIii
CyJl BIIpaBe OTKa3aTh B IPU3HAHUH IIOJHOMOYMI JIMIa HA y4acTHE B JI€JI€, HA YTO YKa3bIBaeTCs B
IPOTOKOJIE CyAeOHOIr0 3ace/1aHusl.

I'maBa 5. JOKA3BIBAHUE U JIOKA3ATEJIbBCTBA B APBUTPAKHOM ITPOLECCE

5.1. IlonsiTre nOKa3bIBaHUS B apOUTPaKHOM TIPOIIeCCe.



Ilens u cTaguu

JlokaspiBaHre B apOUTPaKHOM TIPOIECCE - JIOTUKO-TIPAKTUYECKAsl NEATEIbHOCTh JIHII,
YYacTBYIOUINX B JIEJIe, a TAK)XKE CyJla 10 YCTAHOBJICHHUIO HAJTMYWS WM OTCYTCTBUS (PaKTUUECKUX
00CTOSITENLCTB, UMEIOIINX 3HAUEHHE IS TPaBUIIBHOTO pa3pelIeHUs 1ena <9>.

<9> ApOutpaxusiii mporecc: YueOuuk s By3oB / Ilox pen. M.K. TpeymnukoBa. M.:
['oponen, 2003.

Jloka3pIBaHHE B apOUTPasKHOM IPOIECCEe MOXKHO TMOAPA3ICIUTh Ha JIBa BUA:

- TOKa3bIBaHUE OTHOCHUTEIHHO BCETO JIETa;

- IOKa3bIBaHUE OTHOCHUTEIIBHO OT/ICIBHBIX IOPHIUYCCKUX (DAKTOB.

B ropuauueckoil Jnwureparype pacnpOCTPAHEHHBIM MOHATHEM CTaguld JOKa3bIBaHUS
sBisieTcs caenytomee. CTaauu - 3TO OINpEIesICHHbIC MOCICIOBATEIbHBIC MPOIECCYaIbHbIC
JeCTBUS CyOBEKTOB JIOKa3bIBaHUS, B3aMMOCBSI3aHHBIE CO CTAMSIMH apOUTPAKHOTO TTpOIIecca.

OCHOBHBIEC CTAJIH:

1) ompenenenue npeaMeTa JOKa3bIBAHUS 10 JIEITY;

2) cobupaHue JT0Ka3aTeIbCTB (BBISBICHUE I0KA3aTEILCTB, UX COOMPAHKE U TIPEACTABICHUE
B CyI);

3) uccrenoBaHue TI0Ka3aTeIbLCTB B CYJIC;

4) olleHKa 10Ka3aTEeIbCTB.

5.2. IlonsiTHe mpeaMeTa JOKa3bIBAHMSL.
@DakThl, HE MOAJIeKAIINE JOKA3bIBAHUIO

B ropummdeckodl nuTepaType CyHIECTBYIOT [BE TOYKHM 3pEHHs TMOHHMAHMS TpEeAMETa
AOKa3bIBaHHUA: B Y3KOM IIOHUMAHUHU - 3TO O6CTO$ITCJIBCTB3 MaTCpruaJIbHO-IIPABOBOTO XapaKTEpa, B
HIMPOKOM TIOHMMaHUU B MPEAMET JO0Ka3blBaHUS IMOAJIEKAT BKIIOYEHHIO BCE OOCTOSITENIbCTBA,
HMCIOIIUC 3HAYCHHUC JIA pa3pClICHUS [ICI1a.

B npomneccyanbHOl Teopuu OOJBIIMHCTBO YUEHBIX MPHUACPKUBACTCS TOYKU 3PEHUS UYTO
IpeMeT JTOKa3bIBaHUS - COBOKYIHOCTH (haKTOB, UMEIOIIMX MaTepHalbHO-IIPABOBOW XapakTep,
00OCHOBBIBAIOIUX TPEOOBAHUA WM BO3PAXKEHUS JIMI[, Y4YacCTBYIOIIUX B Jejie, a TaKKe HHBIX
O6CTO$ITCJIBCTB, YCTaHOBJICHHUC KOTOPBIX HGO6XO,Z[I/IMO AJI1 MIPaBUJIBHOI'O pa3pCHICHUA [cjia IO0
cymiectBy <10>.

<10> TpeyumnukoB M.K. Cyne6nsle nokazarensctBa. M.: ['opozerr, 2005.

HcTtounnku hopMUpOBaHHS IPEIMETa JTOKa3bIBaHUS ((PaKTHUECKUI COCTaB TI0 eIy ):

- HOpMBI MaTEepPHAJILHOTO IPaBa, MOAJeKaIINe TPUMEHEHUIO;

- OCHOBaHMsI TPeOOBaHUH (MCKa) M BO3PAKCHUN CTOPOH.

B ¢dakrtuyeckuii coctaB gena BXOAAT (akThl, HMEIOIIME 3HAa4YeHUE I Jena, -
IopuIudeckre (aKThl, C HATMYHUEM WIH OTCYTCTBHEM KOTOPBIX 3aKOH CBS3BIBAET BO3MOXKHOCTB
BO3HUKHOBEHUS, U3MEHEHHUSI MM MPEKpaIleHUs] MaTepHabHO-IIPABOBBIX OTHOLICHUN MEXIy UX
CyOBbEeKTaMHU.

Yacte 2 cratbum 66 AIIK P® naer oTBer Ha BOMPOC, KTO OTBEYAET 3a ONpEAEICHHUE
npeaMeTa JOKa3bIBaHHUS B apOUTpakHOM cyze: "ApOUTpakHBIN Cy]l BIPaBe MPEIIOKUTH JTUIAM,
YYacTBYIOLIMM B Jielle, MPEICTaBUTh JOMOJIHUTENIBHBIE J10Ka3aTeNbCTBA, HEOOXOIUMBIE IS
BBISICHEHMSI OOCTOSITENbCTB, HMMEIOLIUMX 3HAUYE€HUE Ui IPaBUWIBHOIO PACCMOTPEHHUs Jena U
HPUHATHS 3aKOHHOTO U 0O0CHOBAHHOTO CyIeOHOr0 aKTa /10 Hayajia cy1e0HOro 3aceianus".

Jloka3zaTenbCcTBa MPEICTABISAIOTCS CTOPOHAMU U IPYTUMU JIMLIAMHU, YYaCTBYIOIIUMH B JIEJIE,
- IPOKYPOPOM, TPETHbUMHU JIUIIAMH, TOCYIaPCTBEHHBIMU U WHBIMH opranamu (4. 1 ct. 66 AIIK
P®).



Takum 0o0pa3om, cyOBEKTOM, OTBETCTBEHHBIM 3a ONpEACICHHE MpeaMeTa JOKa3bIBaHUS,
SBIISIETCS CY/I.

B cootBercTBHHE co cT. cT. 69, 70 AIIK P® ycranaBnmuBaroTcs Tpu BUaa (akToB, KOTOPHIE
UMEIOT 3Ha4yeHWe [UIsl Jela W He HYXJalTcd B YCTAaHOBJICHHHM B IIpoliecce CyIeOHOro
JIOKa3bIBAaHUS:

1) oOmien3BecTHbIE (PAKTHI;

2) nperoauLMaIbHble (IpeapeleHHbIE) (PaKThl;

3) dakTbl, IpU3HAHHBIE CTOPOHAMH B PE3YJIbTATE JOCTUTHYTOT'O MEXIYy HUMH COTJIAIICHUS.
[Mopsimok 3aKirOueHMs! COTJIAIICHUS O TIPU3HAHUH (PAaKTHYECKUX 0OCTOSTENBCTB JIeNIa ONpeaeIeH
ct. 70 AIIK PO.

OOmien3BecTHOCTD (hakTa MOXKET OBITh PU3HAHA APOUTPAKHBIM CYJIOM IPU HAIMYHU JABYX
YCIIOBUM:

- TAHHBIA (DaKT JOIDKEH OBITh U3BECTEH MUPOKOMY KPYTY JIUIL;

- (haxT 00s3aTENBHO AOMKEH OBITH U3BECTEH BCEMY COCTABY Cy/a.

B wacTHOCTH, 3TO pa3HOTrO poja MPUPOIHBIC SBJICHUS (3eMIIETPSICEHUE, 3aCyXa, yparaHsl),
Yype3BbIYaliHbIE MPOUCIIECTBUS (KaTacTpo(dbl HA TPAHCIOPTE), COOBITHS OOIIECTBEHHON >KU3HU
(mepeBopoTHI, 3MOapro, 3a0aCTOBKU, TEppopUCTUYECKUE aKkThl). [Ipu3Hanue kakoro-nmudo ¢axra
00IIEe3BECTHBIM 3aBUCHT OT apOUTPaKHOTO Cy/Ia.

[MperogummansHOCTh (OT Jnat. pracjudicialis - OTHOCSIIUNCSA K MPEABLIYIIEMY CyAcOHOMY
pEIIEHHI0) O3HA4YaeT MPEeIpelIeHHOCTh HEKOTOpPhIX (DaKTOB, KOTOphIE HE HAJAO BHOBb
JIOKa3bIBaTh. [IperouiuaibHOCTh UMEET CBOM OOBEKTHUBHBIE M CyOBEeKTHBHBIC mpeaensl. 1o
oOmemMy mnpaBuiny OOBEKTHUBHBIC TMpenebl MPEIOUIMATBHOCTH KacaroTcsl O0O0CTOSTENbCTB,
YCTaHOBJICHHBIX BCTYIMBIIMM B 3aKOHHYIO CHJIy PEHICHHEM CyJAa MO paHee PacCMOTPEHHOMY
neny. CyObeKTHBHBIC MPEAEIbI - 3TO HATMYKME OJHUX U TeX )K€ JIMII, YIaCTBYIOIIUX B JIeJe, WU
UX TIPAaBONPEEMHHUKOB B TIEPBOHAYAIILHOM H ITOCIIEAYIOIEM IpoIieccax.

[IperoguumansHbie HaKThI - 3TO (HAKTHI, YCTAHOBICHHBIE:

- BCTYNHBIIUM B 3aKOHHYIO CHJIy CyAE€OHBIM akTOM apOMTpPaXHOTO Cyda IO paHee
pPacCMOTPEHHOMY [y, HE MOAJIEKAIUe JIOKA3bIBAHUIO NPHU PACCMOTPEHUU apOUTPaKHBIM
CYJIOM JPYTHUX A€, C y4acTHEM TeX XKe JIHII,

- BCTYNMBIIMM B 3aKOHHYIO CHJIy peEIIeHHEeM cyJa oOIed HOpUCIUKLIHWU IO paHee
PaccMOTPEHHOMY I'pa)XIaHCKOMY JIeNTy, HE MOJUIekKaIlue TOKAa3bIBAHUIO ITPH PACCMOTPEHHH Jieia
apOUTpaXHBIM CyJOM IO BOMpocaM 00 OOCTOSATEThCTBAX, MMEIOIIMX OTHOIICHHE K JIMIIAM,
YUYacTBYIOIIUM B JIETIE;

- BCTYIIUBUIMM B 3aKOHHYIO CHITy IIPUTOBOPOM CY/Jia IO YTOJIOBHOMY [Ty, HE MOAJIEKAIIIe
JIOKa3bIBAaHUIO BOTIPOCHI O TOM, UMEJIH JIM MECTO OIpeJIeIeHHbIE ACHCTBUS U COBEPILECHBI JIU OHU
OTpeIeIEHHBIM JUIIOM.

@akTbl, MIPU3HAHHBIE CTOPOHAMHU B PE3yJbTaTe JOCTUTHYTOTO MEXIY HUMH COTJIAIICHUS,
NPUHUMAIOTCST apOUTpPaXHBIM CyJOM B KadecTBe (DaKTOB, HE TPEOYIOIMMX JaabHEHIIIETro
JIOKa3bIBAHHUSL.

JlocTurnytoe B Cy/1eOHOM 3aceJaHUM WM BHE CyleOHOro 3aceqaHus COrJlallleHHe CTOPOH
10 OOCTOSITENILCTBAM YIOCTOBEPSETCS UX 3asBICHUSMH B MHCbMEHHOW (OopMe W 3aHOCUTCS B
MPOTOKOJI CYJIeOHOT0 3aceaHusl.

ApOuTpaxHblii CcyAd HE NpPUHUMAET NPU3HAHUE CTOPOHON OOCTOSTEIBCTB, €CIIU
pacmojiaraeT JoKa3aTelbCTBaMH, JAIOIMMU OCHOBAaHME II0oJaraTh, 4YTO MpPHU3HAHHE TaKOM
CTOPOHOH YKa3aHHBIX OOCTOSITEIILCTB COBEPIIICHO B LENAX COKPHITHS ONPEICICHHBIX (PaKTOB HWIIN
NoJl BIUSHUEM oOOMaHa, HACWUJIMs, Yrpo3bl, 3a0ayKIACHHs, Ha 4YTO apOUTPaKHBIM CYAOM
YKa3bIBAETCs B IPOTOKOJIE CyIEOHOTO 3aceJaHMUs.

OO6cTosTeNnbCTBA, MPU3HAHHBIE U YIOCTOBEPEHHBIE CTOPOHAMH B YCTAHOBIIEHHOM 3aKOHOM
HOpsiIKe, B Clydae HX NPUHATHA apOUTPaKHBIM Cy/JOM HE MPOBEPSAIOTCS UM B XOJ€
JaIbHENIIET0 MPOU3BO/ICTBA IO JIENy.

5.3. Pacnipeenenne 00s13aHHOCTEH 110 TOKA3bIBAHUIO.



Jloka3aTebCTBEHHBIE PE3YMIILIUU

OOs3aHHOCTh JTOKAa3bIBaHUS MPOUCTEKAET W3 MATEPHUATBHOTO TpaBa W OCHOBAHHIA
TpeOOBaHUN M BO3pakeHHWH. DTO [Ba MCTOYHHMKA OMNpEAETCHMS NpeAMeTa JOKa3blBaHUS U
00s13aHHOCTH JT0Ka3biBaHuA. [1o obmemy nmpaBuity 00s3aHHOCTH JOKA3bIBAaHHS, yCTAaHOBICHHOMY
B 4. 1 cT. 65 AIIK P®, "kaxxgoe nuiio, yyacTByoIee B felie, JOKHO 10Ka3aTh 00CTOSTENbCTBRA,
Ha KOTOPBIE OHO CCBIIAETCS KaK Ha OCHOBAHHME CBOMX TPeOOBaHMI M BO3paKEHUI".

B TO xe Bpems NpH pPacCMOTPEHHMH CIIOPOB O MPU3HAHUU HEACHCTBUTEIbHBIMH aKTOB
roCyAapCTBEHHBIX OPraHOB, OPIraHOB MECTHOT'O CAMOYMPABIICHUSI, MHBIX OPTraHOB, TOJKHOCTHBIX
7MLl 00SI3aHHOCTH JIOKa3bIBaHUSA OOCTOATENBCTB, MOCTYXHMBIIUX OCHOBAHUEM JJISI HPUHATHS
yKa3aHHBIMH OpraHaMH OCIIApUBAEMbIX aKTOB, pEIICHUH, COBEpIICHHUS AeiicTBUH (Oe3neiicTBus),
BO3JIaraeTcsi Ha COOTBETCTBYIOIINE OPraH UM JOHKHOCTHOE JIULIO.

OOs3aHHOCTH JIOKA3bIBaHUSI COCTOMT B TOM, YTO KaXXJO€ JIMIO, YYaCTBYIOIEE B JEIe,
JIOJDKHO PACKpbITh JIOKAa3aTeNbCTBA, HA KOTOPbIE OHO CChUIAETCS KAaK HAa OCHOBAaHUE CBOMX
TpeOOBaHUII W BO3paXEHHWM, mepe] APYrMMM JIMLAMH, YYacTBYIOUIMMH B J€je, J0 Hayaia
CyJIeOHOT0 3aceaHusl, €CJIM HHOE HE YCTAHOBJIEHO 3aKOHOM.

HecoOntonenre naHHOro mpaBuiia BIEYET HEBO3MOXHOCTh CCHUIATHCS TOJBKO Ha T€
JI0Ka3aTeNbCcTBA, C KOTOPBIMU JpYTrHe JIMIA, Y4YacTBYIOUIME B Jeiie, ObUIM O3HAKOMIICHBI
3a01aroBpEMEHHO.

CymiecTByIOT M CIEIMaJbHbIE MpaBWiia pacupeieseHus JoKa3biBaHUs. JlaHHbIe MpaBHia
BO3J1araroT 003aHHOCTh J1I0Ka3bIBaHUS (DAKTOB Ha OINPEAEICHHYIO CTOPOHY.

Haubonee pacmpoCTpaHEHHBIM  CIIOCOOOM  YCTAHOBJIEHHMSI  CHELMANbHBIX  IMPABHI
pacnpenenenns 00s3aHHOCTEN MO JIOKA3bIBAHUIO SIBJISETCS J10KA3aTEIbCTBEHHAS! MPE3yMILHUS -
IPENOI0KEHUE O CYIIECTBOBAHNY (paKTa WM €ro OTCYTCTBHH, MIOKA HE JOKa3aHO MHOE.

B rpaxxnanckom npase HanOoJiee pacrpoCTpaHEeHbl IBE JOKA3aTeIbCTBEHHbBIE MPE3yMITLIUH.

1. IIpesymnuus BuHbI npuuyuHUTENS Bpena (4. 2 cr. 1064 'K P®) - mpumeHUTENbHO K
OpeMeHM JOKa3bIBaHUS 3TO O3HAYAET, YTO HMCTEI] B MCKOBOM 3asBJICHHM CCBHLJIACTCS HA BUHY
OTBETYMKA, HO He 00sA3aH ee JoKa3blBaTh. BuHa oTBeTuMka mpe3tomupyercss. OTBETUHK
(MIpUYMHUTENb BpE/ia) caM JI0Ka3bIBa€T OTCYTCTBUE BUHBI.

IIpu paccMoTpeHMM i€l O BO3MEILUEHUM BpeAa, NPUUYUHEHHOIO JIEATENbHOCTBIO,
CO3/AOIIEH TOBBIIIEHHYK ONACHOCTh JUIsl OKpYXKAlOIIMX, TAaKXE YCTAaHOBJEHA IIpaBOBas
npesymnuud. KOpuandeckue nuna U rpaxaaHe, 1esSTeIbHOCTh KOTOPBIX CBA3aHA C MOBBIIIEHHON
OMACHOCTBIO JJISi OKPY)KAIOUIMX, OO0s3aHBl BO3MECTUTh BpPEJ, NPUUMHEHHBIH HMCTOYHHKOM
HOBBIIIEHHON ONACHOCTH, €CIM HE JOKaXyT, YTO Bpell BO3HUK BCIEACTBHUE HEIPEOA0IUMON
CHJIBI WM yMbIcna notepnesiuero (4. 1 cr. 1079 'K PO).

HcTten ccbutaeTcst Ha BUHY, HallpUMEp, BOJUTENS MaIIMHBIL, HO HE 00s13aH JOKa3bIBaTh €ro
BUHY. /l€]10 OTBETYMKA - TONBITATHCS ONPOBEPTHYTH MPE3YMIILUIO.

2. Ilpe3yMnuust BUHBI JIUIA, HE HCIOJHUBIIErO 0053aTEIbCTBA WM HMCIIOJHUBIIETO €ro
HeHaJuIexamuM odpasoM. Eciin nHOEe He mpeayCMOTpPEHO 3aKOHOM HJIM JIOTOBOPOM, JIMIO, HE
UCIIOJIHUBIIEE WM HEHAAJIEKAIIUM 00pa30M UCIIOIHUBIIEE 0053aTeNbCTBO MPH OCYLIECTBICHUN
IPEIIPUHUMATEIBCKON JESITEIbHOCTH, HECET OTBETCTBEHHOCTb, €CIM HE JOKaXeT, 4YTO
HaJijIeKalllee UCIOJIHEHHE 0Ka3al0Ch HEBO3MOYKHBIM BCIIEACTBHE HENPEOJOIUMOM cuibl (I1. 3 CT.
401 I'K P®).

3. Ilpe3ymnuus BUHBI EPEBO3UYHMKA, KOTOPBIA HECET OTBETCTBEHHOCTh 32 HECOXPAHHOCTh
rpy3a wiM Oaraxka, NPOUCIIEANIYIO IIOCIE TPUHATHA €ro K IepeBO3KE M /0 BbLIAYH
Ipy30M0JIydaTeso, yIpaBOMOYEHHOMY UM JIMIly WIH JIMIY, YIPaBOMOYEHHOMY Ha IOJIyYeHHE
Oaraka, €clii He JIOKaXKeT, YTO yTpaTa, HeJ0CTaya WM MOBpeXIeHNE (TIopya) rpy3a win daraxa
IPOM30LIUIN BCIEACTBUE OOCTOSTENBCTB, KOTOPbIE NEPEBO3YMK HE MOI MPEJOTBPATUTH U
YCTPaHEHUE KOTOPBIX OT HETO HE 3aBHCEIIO.

IIpaBoBBIE Ipe3yMIIMM HE BCEra OTPak€Hbl B KOHKPETHOH HOpME IpaBa, OHM MOTYT
BBITEKaThb W3 CMBbICJIa 3aKOHOJATENbCTBA. Hampumep, COBEpPLICHHOJETHHE TIpa)kaaHe
IPE3IOMUPYIOTCS IEECIOCOOHBIMH, [TOKa UHOE HE OyAET yCTaHOBIEHO B CyJ€OHOM MOPSIKE WIH



JEICTBYIOIIEE 3aKOHOJATENBCTBO UCXOAUT U3 MPE3YMIIIIUU HEBUHOBHOCTH HAJIOTOIIATENbIINKA
BO BMEHS€MOM €MY HaJIOTOBBIM OPraHOM IPaBOHAPYIIECHUH.

Tak, mpaBOBbIe TPE3yMITIIUU CABUTAIOT OpeMsl TOKa3bIBaHUs, OCBOOOKIasi OJTHY M3 CTOPOH
0T 00513aHHOCTH JI0Ka3bIBaTh OOCTOSTEILCTBA, HA KOTOPbIE OHU CCHUIANINCH.

5.4. llonsiTHe 10Ka3aTeIbCTB, UX KiIaccu(ukaims

JlokazaTenbcTBa MO ey - NOJyYeHHbIE B MPEAYCMOTPEHHOM 3aKOHOM TMOPSIKE CBEICHUS
0 (hakTax, Ha OCHOBAHWH KOTOPBIX apOMTPAKHBIN CyJ yCTAHABIMBACT HAJTMYHEC WM OTCYTCTBHE
00CTOSITENECTB, OOOCHOBBIBAIOMIMX TPEOOBAaHUS M BO3PAXKEHUS JIMII, YYaCTBYIOIIMX B Jeie, a
TaK)Ke MHbIE 00CTOSATETHCTBA, UMEIOIINE 3HAUCHHE JIJIsI TPABUIILHOTO PACCMOTPEHUS JIea.

CyneOHble JOKa3aTeNbCTBA - MOHIATHE, BKIIOYAIOIIee B ceOs JBA TECHO B3aMMOCBSI3aHHBIX
AJIEMEHTA!

- (pakTHUECKHE TaHHBIE KaK COEepPKaHHUE JOKA3aTENIbCTB;

- Cpe/CTBA JOKa3bIBaHU Kak IpoLeccyainbHas popMma.

Knaccudukanus qoka3zaTenbCTB MOKET OBITh MPOBEACHA M0 CIEAYIOMIUM MPU3HAKAM:

- TI0 XapaKTePy CBSI3U COACPKAHUS JIOKA3aTEIbCTBA C YCTAHABIMBAEMBIM (PAaKTOM - TIPSIMBIC
U KOCBEHHbIE JOKA3aTelbCTBA;

- 110 Tporieccy GOPMUPOBAHUS CBEICHUH O (JaKTaxX - IEPBOHAYAIBLHBIC U TPOU3BOIHBIC;

- 110 UICTOYHHKY JTOKA3aTENbCTB - JINYHBIC U BEIIECTBEHHBIE.

[To xapakTepy CBsI3M COAEpKAHUSA C YCTAaHABIMBAEMBIM (DPAKTOM JOKA3aTeNIbCTBA JCIISITCS
Ha!

- TIPSIMBIE - U3 COJIEPIKAHUST KOTOPBIX MOKHO CJEIaTh OJTHO3HAYHBIN BBIBOJ O HAJTUYUH WIH
OTCYTCTBHH HUCKOMBIX (haKTOB;

- KOCBEHHBIC - JJOKA3aTeJIbCTBA UMEIONNE MHOTO3HAYHYIO CBSI3b C UCKOMBIM (DaKTOM, T.C.
U3 COJIEp>KaHusl KOTOPBIX MOXKHO CJIelaTh HECKOJIIBKO B PaBHOM CTENEHU BEPOSITHBIX BHIBOJIOB O
HAJIMYUU WK OTCYTCTBHH (DAKTOB, UMEIOIINX 3HAYCHUE JUTS JIena.

I[To npoueccy popmMupoBaHus CBEACHH O (paKkTax J0Ka3aTENbCTBA JENITCS Ha!

- TIepBOHAYallbHbIE - C(OPMHUPOBAHHBIE B TPOIECCE HETMOCPEICTBEHHOTO BO3ICHCTBUS
MCKOMOTO (paKTa Ha UCTOYHUK J0Ka3aTeNbCTBA;

- POU3BOJIHBIE - BOCIIPOU3BO/IST CBEJICHHUS, MTOJYYEHHBIE U3 APYTHX UCTOUHHUKOB.

[To ucrouHKKy JOKa3aTENbCTB JOKA3aTEIbCTBA JENATCS Ha!

- JIUYHBIE - UCXOASAT OT (PU3UYECKUX JIHI], OJHOBPEMEHHO SBIISIFOIIMXCS HCTOYHHKAMU
cBeZieHH o (pakTax, - 00BSCHEHUS] CTOPOH U TPEThUX JIUI, IOKa3aHUsl CBUJETEINIEH, 3aKIIIOUEHUS
AKCIIEPTOB;

- BEILECTBEHHBIE - OOBEKTHI HEKUBOM MPUPOJBI, HECYIIUE CIIEJbl, OTIIEYATKU COOBITHUH,
SIBJICHUM, ACUCTBUM, HAIW4YMEe WIM OTCYTCTBUE KOTOPBIX YCTAaHABIMBAETCS B MpPOIECCE
JOKa3bIBaHUSI TMPU PACCMOTPEHUHU Jella B apOUTPaXHOM CyJAe - MHCbMEHHbIE, ayaHo-,
BUJICO3AMKCH U JIP.

Hp}IMLIC U KOCBCHHBIC JOKa3aTCJIIbCTBA

[IpsiMble  goOKa3aTenbCTBA - OTO JIOKA3aTENbCTBA, COJAEPXKAHUE KOTOPBIX HMEET
OJIHO3HAYHYIO CBSI3b C MCKOMBIM (paKTOM, T.€. U3 COAEpKaHUs J10Ka3aTeIbCTBA MOXHO CJENaTh
€MHCTBEHHBII BBIBOJI O HAJIMYUU WU OTCYTCTBUHU (PaKTa, BXOMAIIETO B MPEAMET JTOKa3bIBAHUS
no aemy. Hampumep, TOBapHO-TpaHCHOpPTHAs HAaKJIaJHAs C COOTBETCTBYIOIIEH OTMETKOM
ABJISICTCA NPAMBIM JOKAa3aTCJIBCTBOM IEPCBO3KU I'py3a.

KocBennbie nokazarenbcTBa - JOKa3aTelbCTBA, HMEIONIME MHOTO3HAYHYIO CBSI3b C
HUCKOMBIM (DaKTOM, T.€. U3 COJICpKAHUS JOKA3aTEIbCTBA MOXKHO CIENIaTh HECKOJIbKO B PaBHOU
CTETNIEHH BEPOSITHBIX BBIBOJAOB O HAJIWYMHM WM OTCYTCTBHM (DAKTOB, MMEIOLIUX 3HAUYEHUE AJIs
acia. OTCIO,Z[a CJICOYCT BCCbMa Ba)XXHBIA B TCOPCTUUICCKOM W HNPAKTHUYCCKOM CMBICJIC BBIBOI:
HaJIMYUe WIN OTCYTCTBHE UCKOMOTO (hakTa HE MOXKET OBbITh YCTAHOBJIEHO HA OCHOBAHUU OJHOTO



KOCBEHHOTO JOKa3aTelbcTBa. JIMIIb OIlEHKAa KOCBEHHOTO JI0KA3aTeIbCTBA B COBOKYITHOCTH C
JIPYTUMHU JTOKA3aTeNLCTBAMHU WIIM OIIEHKA HECKOJIIBKUX KOCBEHHBIX JJOKa3aTEeNCTB MOXKET JaTh
JIOCTOBEPHBIE CBEIEHUS 00 HCKOMOM (paKTe.

[lepBoHauanbHbIE U IPOU3BOIHBIE T0OKA3AaTENbCTBA

UenoBek, 00BEKTHI HEXKUBOM MPUPOJIBI CYIIECTBYIOT HEM30JIHMPOBAHHO. JIF0ObIe N3MEHEH U,
NPOUCXOMAIINE B BEIIAaX, NpPEAMETax, IACHUCTBHSAX 4YEJOBEKAa, BBI3BIBAIOT COOTBETCTBYIOIIUE
W3MEHEHUSI B OKPYXKAIOIIEH MX cpelne. DTO TMO3BOJSIET HUCIOJIB30BAaTh OOBEKT, OTPA3WBIIUN
IyTeM COOCTBEHHBIX U3MEHEHUH OCOOCHHOCTH MMEBIIMX MECTO B JICHCTBUTEIBHOCTH COOBITHH,
SBICHUHA H T.I., B TPOLIECCE TMOJYYCHUs 3HAHUU 00 3THUX COOBITHSAX, sBIeHHUAX. [Ipeamersr,
BEIM, KOTOPHIE HMMEIOT OTIEYATKH, SBIISIOMINECS CICICTBUEM B3aHMMOJCHCTBUS C JPYTUMH
00BEKTaMH, YEJIOBEK 00JIaaf0T MOTEHIIMAIFHON CIIOCOOHOCTHIO 1aTh HH(POPMAIHIO 00 MCKOMBIX
(akTax mpouuIoro, T.e. OBITh ICTOYHUKOM CBE/ICHHI O (haKTax.

[lepBoHauanbHBIMH  SIBIISIIOTCSL  JIOKA3aTeNbCTBA, CHOPMHPOBAHHBIE B  TpoIecce
HETIOCPEICTBEHHOT0 BO3JICHCTBHS NCKOMOTO (hakTa (COOBITHS, ACHCTBUS, SIBIICHNS) HA UCTOUHHK
JI0Ka3aTeIbCTBA, M3 KOTOPOTO BIIOCIEJICTBUM IIPH PACCMOTPEHHM Jena OyneTr IoaydeHa
uHopmanuss o ngaHHOM (akre. Hampumep, 3TO MOUIMHHUKK JOKYMEHTOB, SIBIISIFOIIIHIXCSI
IIUCBbMCHHBIMU JOKa3aTCJIbCTBAMM, HUJIN ITIOKa3aHUs CBUIACTCIIA, OBIBILIETO O4YCBHUALIEM CO6I)ITI/I$[,
HaJIMYUE WIN OTCYTCTBUE KOTOPOTO yCTaHABIMBACT apOUTPAXKHBINA CY/] B IPOILIECCE JOKA3BIBAHUS
1O JIeIy.

[Tpou3BoaHBIE JOKA3aTEIbCTBA BOCIPOM3BOIST CBEACHUS, IOMYYECHHBIE U3 APYTHX
HCTOYHHUKOB. HaanMep, KOIMMUHU JOKYMCHTOB, MNPOTOKOJIbI, COCTABJICHHLIC IIPHW BBLINIOJIHCHUN
apOMTPaXHOTO CyNeOHOrO MOpYYEHHs, IMOKAa3aHUs CBHICTENS, KOTOpoMy HH(popmauus o0
HCKOMBIX (baKTaX CcTaJla U3BECTHA U3 JPYTIMX MCTOYHHUKOB, B YaCTHOCTH CO CJIOB APYIUX JIKML, U3
COZIEPKaHMS JJOKYMEHTOB U T.I1.

JImuHeie u BCIICCTBCHHBIC JOKA3aTCIbCTBA

K nuyHbpIM J0Ka3aTeNbCTBAM OTHOCATCA OOBSICHEHHS] CTOPOH M TPETHHUX JIUI], MOKa3aHUs
CBUJETENEH, 3aKJIIOUEHUs] 3KCHEpTOB. JIMUHBIMM JOKa3aTENbCTBA HA3bIBAIOTCS IMOTOMY, YTO
UCXOAT OT PU3NYECKUX JIHI], OTHOBPEMEHHO SBJISIONINXCS UCTOYHUKAMU CBEACHUMN O (pakTax.

B unciio BelEeCTBEHHBIX J0KA3aTENbCTB BXOAAT NMHCHMEHHBIE [10KA3aTENbCTBA, ayaHO-,
BUJICO3AMNCH, WHBIE TOKYMEHTbl M MaTepHalibl, T.. OOBEKTbl HEXHMBOW MPHUPOJBI, HECYyIIHe
CIeNbl, OTMEYAaTKH COOBITHIA, SIBICHUW, JEHCTBUM, HAIMYUE WM OTCYTCTBHE KOTOPBIX
YCTaHABIIMBAETCS B IPOILIECCE TOKA3bIBAaHUS MPU PACCMOTPEHUU JieTia B apOUTPaXKHOM Cy/Ie.

OO0s3aHHOCTh TPEACTABICHUS JOKA3aTEIbCTB BO3JIATaeTCsl HAa CTOPOHBI M JIPYTHX JIHII,
y4acTBYIOUIMX B JieJie, - TPEThUX JIMII, MPOKYypOpa, rOCyJapCTBEHHbIE U HHbIE OpraHbl (CT. 66
AIIK P®). IIpaBuno packpbITHsS T0Ka3aTEIbCTB IUKTYET HEOOXOAMMOCTh HANpPABICHUS KOIHIMA
JIOKyMEHTOB, MPEJCTABICHHBIX B CYJ, APYTMM JHIAM, Y4YacTBYIOLIUM B J€Je, €CIU 3TH
JIOKYMEHTBI Y HUX OTCYTCTBYIOT.

VYyacTHUK Tpoliecca, HE UMEIOIUNA BO3MOKHOCTH CaMOCTOSITENIbHO MOJMYyYUTh Tpedyemoe
JIOKa3aTelnbCTBO, BIPaBe OOPAaTUTbCA C  XOJATallCTBOM 00 HCTpeOOBaHUHM  JaHHOTO
JoKa3aTenbcTBa B apOuTpaxkHsli cyn. [lpu yaoBneTBopeHuMM XopaTaiicTBa CyA BBIHOCHUT
orpeneneHue o0 UCTpeOOBaHUM JT0KA3aTeNbCTB. B onpenenenun H0mKHBI OBITh YKa3aHbl CPOK U
NOPSIIOK  TPEACTABICHUs] JOKa3zaTenbCTB. Komuu omnpeneneHrs HaOpaBISIIOTCA —JIMLAM,
YUYacCTBYIOLIUM B JIeJi€, U JIUILY, Y KOTOPOTO HaXOJUTCs UCTpeOyeMoe 10Ka3aTeIbCTBO.

3aKOHOM YCTAaHABIMBAETCS OTBETCTBEHHOCTb 3a HEUCIIOJNHEHHE 0e3 YBaXKUTEIbHBIX
OPUYMH OO0S3aHHOCTH TPEACTAaBUTh HCTpeOyemMoe CyJIOM JIOKa3aTeNbCTBO, a TakXkKe 3a
HEU3BEIIEHWE CyJa O HEBO3MOKHOCTH HCIOJHUTH €ro TpeboBaHWe BoOOIIE WIH B
yCTaHOBIICHHBII CpoK. Ha BUHOBHBIX NIl Hajiaraercs mrpad B pazMepe U MOPsIKE, KOTOpbIe
onpenenensl B 1. 11 AIIK P®. Itpad moxker OBITh HalOXEH IMOBTOPHO. [IpumeneHue



mrpadHOl CaHKIMM HE OCBOOOXKAAET JIHMIO, Y KOTOPOTO HAXOIUTCSA JIOKa3aTeIbCTBO, OT
00513aHHOCTH MPEICTABUTh €r0 B ApOUTPAXKHBIN Cy.

[To coOcTBEeHHOW WHUIMATHBE apOUTPAKHBIA CyJ HCTPeOyeT IO0Ka3aTelIbCTBO B ClIydae
HENPEJICTaBICHUs WX  OpraHaMu  TOCYJapCTBEHHOM  BJIaCTHM, OpraHaMHd  MECTHOIO
CaMOYTIPABJICHHsI, UHBIMA OpPraHaMH M JOJDKHOCTHBIMM JIMLIAMM I10 JE€JIaM, BO3HUKAIOIIMM M3
aIMHUHHUCTPATUBHBIX MPABOBBIX M UHBIX MTyOIUYHBIX MTPaBOOTHOILIEHUH (4. 5 cT. 66 AIIK PD).

HemanoBakHpIM MOMEHTOM SIBJISIETCSI BBEJEHHE B apOUTPaKHOE CyJONPOU3BOACTBO
MHCTUTYTa PacKpBITUS 10KA3aTEIbCTB, U3BECTHOTO IPOLIECCYAIbBHOMY 3aKOHOJATENbCTBY psAla
3apyOexxHbIXx cTpaH, B yactHocth Anrmunm u CIIA (discovery). Tak, kaxmgoe MO,
ydacTByIoLIee B J€Je, JODKHO PACKPBITh JOKA3aTeNIbCTBA, HA KOTOPHIE OHO CChUIAECTCSA Kak Ha
OCHOBaHUE CBOMX TpeOOBaHMI M BO3paXKeHUU mepes APYTMMHU JIMIAMH, YYaCTBYIOIIUMHU B JIEJIE,
710 Hayaja cyJieOHOro 3acelaHMsl, €CIM MHOE HE NMPeTyCMOTPEeHO 3aKkoHOM. JIua, yuacTByromue
B JIeJie, BIIPaBE CChUIATHCA TOJBKO Ha T€ JOKa3aTelIbCTBA, C KOTOPBIMM JApPYyTHE€ JMLa ObUIN
3a0J1arOBpeMEHHO  O3HAaKOMJIeHBl. (O3HAaKOMJIEHHME C JIOKa3aTelbCTBaMH, Kak IpaBUIIO,
IPOU3BOJUTCS B MPEABAPUTEIBHOM Cy1€0HOM 3aceJaHUH.

5.5. CpenctBa g0Ka3bIBaHUSA

OOBSICHEHUS JIHII, YYaCTBYIONIMX B JeJie, SIBJISIOTCS OJHUM W3 BHJIOB JIMYHBIX
JIOKA3aTEJIbCTB.

Jluno, ydvactByromee B Jiene, MPEACTaBIsET apOUTPaKHOMY CYAYy CBOM OOBSICHEHHUS 00
U3BECTHBIX €My OOCTOATEIhCTBAX, UMEIOIINX 3HAYEHUE Ui Jella, B MTUChbMEHHOW WU YCTHOU
dopme. [lo mpemymokeHUIO cyaa JMIO, YYacTBYIONIEE B Jelie, MOXET H3JI0XKUTh CBOU
00BsICHEHUS B MICbMEHHOH opMme.

OOBsICHEeHUs, W3JIOKCHHBIE B MUCHhMEHHOW (OpME YYaCTBYIOIIMMHU B JIEJI€ JIHIIAMH,
OTJIalIaloTCs B Cy1e0HOM 3aceJaHUH U MPHOOIIAI0TCA K MaTepraiaM Jena.

[Tocne ornameHuss OOBSCHEHUS, W3JIOKEHHOTO B MUCHBMEHHOW ¢opMe, THIIO,
MpEJICTaBUBIIEE ATO OOBSICHEHUE, BIPABE J1aThb OTHOCUTEIIPHO €r0 HEOOXOIUMBIE MOSICHEHHUS, a
TakkKe 00s3aHO OTBETHTHh HA BOIMPOCHI APYTUX JIUI, YYACTBYIOMIMX B JIele, U apOUTPAKHOTO
cyna.

OOBsICHEeHUS JIHII, yYACTBYIOMINX B JI€JIE, IMEIOT JIBE COCTABIISIONINX:

- uHbopMaIuio o (akTax, BXOIANIUX B MPEAMET JOKA3bIBAHUA IO JENy, T.e. COOCTBEHHO
I0KA3aTeIbCTBA;

- IOBOJIbI, MOTHUBBI, COOOPaKEHHMSI 110 TIOBOIY OIIEHKH MMEIOIIUXCS B JIeJIE JI0KAa3aTEeIbCTB,
WHBIX MaTEPUAJIOB WJIH MIPABOBOW CTOPOHEHI CIIOPA, KOTOPBIE JOKA3aTEIbCTBAMH HE SIBIISIOTCSI.

B mpomeccyanbHOl TeopuM TPaAMIIMOHHO BBIACIAIOT JBa BHUAA OOBSCHEHUN JIHII,
YyYacTBYIONINX B JIeNie: YTBEPKACHUE U TIPU3HAHNUE.

VYTBepxkaeHue - 3TO0 OOBSICHEHHME MO TOBOAY (DaKTOB, B YCTAHOBJIEHMH KOTOPBIX
3aMHTEPECOBAHA CTOPOHA.
[Ipu3znanue - 95TO oONpeAeNeHHOE U BBIPAXKEHHOE B  yTBEPAUTENBbHON (dopme

MOJITBEPKJICHUE CTOPOHON (DaKTOB, OOSI3aHHOCTH JOKA3bIBAHUS KOTOPBIX JICKUT HA JPYrou
CTOpOHE.

Jleno He MOXeT OBbITh PpEIIeHO, €CIH OJHOMY TOJIOCIIOBHOMY YTBEPXKICHHUIO HCTIA
MPOTUBOCTOUT  JIPYTO€ TOJOCIOBHOE  YTBEP)KJICHHWE OTBETYHMKA. Y TBEPIKICHUS  JIHII,
YYaCTBYIOUINX B JIeJie, TOJDKHBI OBITH MOJKPEIIICHBI APYTUMHU JOCTATOYHBIMU JOKA3aTeIbCTBAMU

[IpusHanre MOXKET OBITh OJHOCTOPOHHHUM M OOOKOIHBIM.

ApOuTpaxxkspiii cy 0053aH COACUCTBOBATh CTOPOHAM B JOCTHIXKEHUHM UMU COTJIAIICHUS B
OIICHKE OOCTOSITENICTB B IIEJIOM HJM B OTICIBHBIX MX YacTsAX. [IpH3HaHHWE JTODKHO OBITh
OTIpENIeICHHBIM W BBIPAXKEHHBIM B yTBepauTenbHON ¢opme. KocBeHHOe mnpu3HaHWe WIH
MAaCCUBHAs peaKIMs YyYacTHHKA CIOpa, HE TMPHU3HAIONIETO, HO W HE OCHapUBAOIICTO
YTBEPXKACHUM JPYrod CTOPOHBI, II0 CBOMM IOPHUAWYECKUM IIOCIEICTBHUSIM HEPABHO3ZHAYHO



NpU3HAHUIO (aKTa, HAIMYHME WM OTCYTCTBHE KOTOPOTO TOIJICKHT JOKA3bIBAHWIO B OOIIEM
HOPSIZIKE.

3aKOHOM HE TpeIycMaTpUBaeTCs 00si3aTeNbHast 1ada OOBSICHEHHH B YCTHOH (opme, Kak,
Harpumep, npu gomnpoce ceuaereneil. Popmy oObsICHEHHH M30MpaeT caM y4acTHMK IMpoliecca.
Ecnu 0OBsICHEHUS! MIPENCTABISIOTCS YCTHO, 3aMHTEPECOBAHHOE JIMIIO MOXET MX H3JIOKHUTHh U B
NUCbMEHHOM BUi€. DTH 00BsACHEHUS IPUOOIIAI0TCSA K MaTepraiam Jena.

OOBsICHEeHUS, H3JI0KCHHBIE B MTUCHMEHHOW (hOpMe, OTJIAIIAOTCS B CYJICOHOM 3aceIaHMUU.
JIuno, naBiiee 3To 0ObICHEHHE, BIIPaBE CAEIaTh OTHOCUTEIBHO €r0 HEOOXOMMBbIE MOSICHEHUS, a
TaKXke 0053aHO0 OTBETHTH Ha BOIIPOCHI APYTHUX JIMII, YIACTBYIOIIUX B JIeNie, H apOUTPaXKHOTO CyAa
(ct. 81 AIIK PD).

[TuchbMEHHBIMHU TOKA3aTEIBCTBAMHE SBIISTIOTCS:

- coJeprKaiue cBelleHHs: 00 00CTOATENbCTBAX, UMEIOINX 3HAYEHHUE JUIsl JIela, IOTOBOPSI,
aKTBl, CIPABKH, JEJOBas KOPPECIOHICHIMS, WHBIE JIOKYMEHTHI, BBIIIOJHEHHbIE B (opme
UpPOBOH, TpapUuUecKol 3amucd WIK HHBIM CHOCOOOM, IO3BOJISIOINIMM  yCTaHOBHTH
JIOCTOBEPHOCTH JOKYMEHTA;

- IPOTOKOJIBI CYA€OHBIX 3aceJaHUH, TPOTOKOJIbI COBEPIIEHUS OTAEIbHBIX MPOLECCyalbHbIX
JIEUCTBUI U MPUITOKEHHUS K HUAM;

- TOKYMEHTBI, [TOJyYEHHbIE TOCPEACTBOM (DaKCUMUIIBHOM, 3JIEKTPOHHOM MJIM UHOM CBS3H, a
TaKXKe JTOKYMEHTHI, TOANUCAHHBIE AJIEKTPOHHONW HHU(POBOM MOMNMCHI0 WIM HHBIM aHAJIOTOM
COOCTBEHHOPYUYHOM! MOAMHUCH B CIIydasiX U B MOPSAAKE, YCTAHOBICHHBIX (elepaIbHbIM 3aKOHOM,
MHBIM HOPMAaTHUBHBIM TPABOBBIM aKTOM HIIH JIOTOBOPOM;

- IOKYMEHTBI, IT0JTy4€HHbIE B UHOCTPAHHOM T'OCYJapCTBE, MIPU YCIOBHHU €r0 JIETaTU3aliH B
YCTaHOBJICHHOM 3aKOHOM TIOPSIIIKE;

- MHOCTpaHHble  OQUIMAIbHBIE JOKYMEHTHl, B  CIyYasX, HpPeayCMOTPEHHBIX
MEXIYHAPOAHBIM 10TOBOpOM PD.

ITucbMeHHOE J0Ka3aTeNbCTBO OTOXKIECTBIISETCS C HOHATHEM JJOKYMEHT.

JIOKyMeHT - 3TO 3a(UKCHpOBaHHAs Ha MAaTepUAILHOM HOcHTene HHpopManus ¢
PEKBU3UTAMHM, MO3BOJIOIIMMU €€ WACHTUGUIMPOBAaTh. KaXabplil JOKYMEHT MMEET BHEIIHHUE
NPU3HAKU, OTpakaroue GopMy U pazMmep JTOKYMEHTa, HOCUTENb HH(OopMaIum, crnocod 3ammcu,
3JIEMEHTHI O(hOpMIICHUSI.

B apOutpaxnom mnporecce HauOoObIIee paCHpPOCTPAaHEHHE UMEIOT O(QUIHaTbHbIC
JOKYMEHTBHI - IUCbMEHHBIE JI0Ka3aTeIbCTBA.

OdunmanbHbIl JOKYMEHT - JOKYMEHT, CO3JAaHHBIH IOPHUAWYECKHM WM (DU3HYECKUM
auoM, OQGOPMIICHHBI W YJIOCTOBEPEHHBIH B YCTAHOBJICHHOM TIOPSJKE, HWMEIOIIHMA
IOPUJINYECKYIO CHITY.

IOpunnueckas cuna - CBOMCTBO O(QHMUIMANBHOTO JOKYMEHTa, COOOIIaeMoe eMy
JIMCTBYIOIMM 3aKOHOJATEIHCTBOM, KOMIIETCHIIMEH M3/AaBILIEro €ro opraHa M yCTaHOBJICHHBIM
MOPSIAKOM O(popMIIEHUSI.

Knaccudukarus opunmanbHbIX MUCHbMEHHBIX 10Ka3aTeNIbCTB:

- aKTbl, UIMEIOLINE BIACTHO-BOJIEBOM XapaKTep, B KOTOPBIX PEAIU3yeTCs BOJIS JIUOO OJHOTO
CcyObeKTa, HaJIeIEHHOTO COOTBETCTBYIOUIMMHU MOJTHOMOYHMSMHU B MpENeIax CBOCH KOMIIETEHIINH,
1100 HECKOJIBKUX CYyOBEKTOB. DTO aKThl PACHOPSAUTEIBHOIO XapaKTepa U UX INPUHATHE BIEYET
IOPUINYECKU 3HAUUMBbIE TIOCIIEICTBHS;

- JOKyMEHTbI, KOTOPBIMHM HpPEIIOJI0KUTEIbHO YCTaHABIMBAETCS HAJIM4YME, OTCYTCTBHE
IOPUINYECKU 3HAYUMBIX (PAKTOB (aKTbI, TPOTOKOJIBI, 3aKIIOYCHNUS );

- TIOKYMEHTBI, KOTOPBIMU MOATBEPKIAETCA HAJINYKME, OTCYTCTBUE FOPUAMYECKH 3HAUUMBIX
¢axToB (CripaBKM, KBUTAHIIUH U T.1.). JJaHHBIE TOKYMEHTHI HIMEIOT HHPOPMALIMOHHBINH XapakTep.

JIOKyMEHTBI, MpPEJCTaBIsIEMble B apOUTPAXKHBIA CyJ M IOATBEPXKAAIOLINE COBEPLICHUE
IOPUIMYECKH 3HAYMMBIX JEUCTBHUH, JOJKHBI COOTBETCTBOBATh TPEOOBAHMUSM, YCTAHOBJIECHHBIM
JUIS JAHHOTO BUJA JOKYMEHTOB.

[TucbMeHHBIE J0Ka3aTeNbCTBA MPEACTABISIIOTCS B apOMTPAXXKHBIM Cyl B TNOUIMHHUKE B
CllydasiX, yCTAaHOBJIEHHBIX 3aKOHOM, a TaKXe M0 TpeOOBaHMUIO apOUTPaKHOTO CyAa Wi B (opme



HaJJIeKaIuM o0pa3oM 3aBepeHHOH konuu. Eciu k paccMaTpuBaeMoMy A€y MMEeT OTHOLICHHE
TOJILKO YacTh JOKYMEHTA, IIPEJICTABIIAETCS 3aBEPEHHAs BBINKUCKA U3 HETO.

[lonnuHHBIE JOKYMEHTHI, UMEIOLIUECS B JeNe, MO 3asBJICHUSAM IpPEICTaBUBLIMX WX JIUILL
MOTYT OBITh BO3BpAIEHbl UM IOCJIE€ BCTYIUICHHS B 3aKOHHYIO CHIIy CyA€OHOro akTa, KOTOPBIM
3aKaHYMBAETCS PACCMOTPEHHE Jeja, €CIU ITH JOKYMEHThl HE IOJJIEXKAT Iepelrade Ipyromy
auiy. OHOBPEMEHHO C 3asBJICHUSAMHU yKa3aHHbIC JIMILA MPEJICTABIAIOT HAAJIEXKAIIUM 00pa3oM
3aBEpEHHbIE KOMUU JOKYMEHTOB W XOJaTaliCTBYIOT O 3aCBUETEILCTBOBAHUH CYJIOM BEPHOCTHU
KOIMIA, OCTAIOIUXCS B AETIe.

Ecnu apbutpakuslii Cy1 MPUAET K BBIBOJY, YTO BO3BPAILLEHUE MOJIMHHBIX IOKYMEHTOB HE
HaHeceT yuliepd MpaBUIBHOMY PAaCCMOTPEHHIO JIeja, TH JOKYMEHTHI MOT'YT ObITh BO3BpAIlleHbI B
npolecce MPOM3BOACTBA MO JENy 0 BCTYIUIEHHS CyAE€OHOTO aKTa, KOTOPBHIM 3aKaHUMBACTCS
paccMOTpeHHUE JieTia, B 3aKOHHYIO CHITY.

BeniecTBenHbIC 1OKa3aTeIbCTBA

BemecTBeHHbIE 10Ka3aTENbCTBA - 3TO MPEAMETHI, KOTOPHIE CBOMMH BHEIIHMM BHJIOM,
CBOMCTBAMH, MECTOM HAXOXXJICHHSI WJIM HMHBIMUA TPU3HAKAMU MOTYT CIY>XHTh CpPEICTBOM
YCTaHOBJICHHS 0OCTOSATENBbCTB, UMEIONIUX 3HaUeHue 17s aena (ct. 76 AIIK PD).

[TpenMeTsl HCTIONB3YIOTCS KaK BEIIECTBEHHBIC TOKA3aTEIbCTBA B CHITY TOTO, YTO 00J1a/1al0T
CIIOCOOHOCTBIO K OTPAKEHUIO UMEBILIUX MECTO COOBITUM, SIBIIEHUH, NEHCTBUI B BUJIE N3MEHEHUN
CBOICTB IIpeaMeETa.

O mpuOOIIEeHNH BELIECTBEHHBIX JO0KA3aTeNbCTB K Jelly apOUTPaKHBIM CyJ BBIHOCHUT
ONpeAeIICHUE.

BemecTBeHHBIE T0Ka3aTEIbCTBA XPAHATCS MO0 MECTY UX HAXOXKACHUS WIH B apOUTPAKHOM
CyJle, €Clau CyJ MpU3HAET 3TO HEoOXoauMbIM. OHU MODKHBI OBITH TMOAPOOHO OMHCAHBI,
oreyaTaHbl, a B cllydyae HeOOXOAMMOCTH 3aCHATHI Ha OTO- UM BUICOIUICHKY.

Pacxonpl Ha XxpaHeHHE BELIECTBEHHBIX J10KA3aTEIbCTB PACIPEACIIAIOTCS MEXKIY CTOPOHAMU
B COOTBETCTBHH C IPaBWJIAMH, YCTAaHOBJIECHHBIMH 3aKOHOM. APOWUTpPaXHBIM Cya M XpaHUTEIb
00s13aHBl MPUHUMATh MEPHI 10 COXPAHCHHWIO BEIIESCTBEHHBIX JOKA3aTEIbCTB B HEU3MEHHOM
COCTOSIHUH.

OcMOTp ¥ HCCIIEIOBAHME BEIIECTBEHHBIX JI0KA3aTEIbCTB MPOU3ZBOAUTCS IO MECTY HUX
HaxO0XJEHUS B CIydyae HEBO3MOKHOCTH WJIH 3aTPyAHUTEILHOCTU TOCTABKU B CY/I.

O mpoBeneHHH OCMOTpa M HCCIEAOBAHUS HAa MECTE apOUTPaKHBIM CYJOM BBIHOCHUTCS
onpeaeseHue.

B mpomecce ocmoTpa M uccieqoBaHUST BELIECTBEHHBIX JI0KA3aTEIBCTB COCTABIISIETCS
MIPOTOKOJ, @ B CIydae HEOOXOAMMOCTH JJISI YJacTHs B OCMOTPE M UCCIICAOBAHUH MTMCHMEHHBIX U
BEIICCTBCHHBIX J[OKA3aTEIbCTB APOUTPAKHBIM CYJIOM MOTYT OBITh BBI3BaHBI OJKCIEPTHI U
CBHJICTEJIH, a TAKKE OCYIIECTBICHBI (poTorpadupoBaHue, ayIuo- U BUACO3AIHUCH.

Ecnu BemecTBEHHBIEC T0KA3aTEIbCTBA MOIBEPTAIOTCS OBICTPOIl TTOpYE, TO OHH HEMEIJICHHO
OCMaTPHUBAIOTCS M HCCIEAYIOTCS apOWTPaXHBIM CYJIOM IO MeCTy WX HaxoxzaeHus. [locme
OCMOTpa OHM MOJJIEKAT peaanu3ally B YCTAHOBICHHOM MOPSIKE.

Jluia, yyactBytomue B Jiefie, BO BCEX CIyYasix M3BEIIAIOTCA O MECTE U BPEMEHU OCMOTpa 1
UCCJICIOBAHUS BEILECTBEHHBIX JOKA3aTENbCTB, MX HESIBKA HE MPENSTCTBYET IPOBEACHUIO
JIAHHBIX MPOIECCYaTIbHbBIX JICHCTBHIA.

PacriopsbkeHue BEIIECTBEHHBIMH JOKA3aTEIbCTBAMU, HAXOASIIUMUCS B apOUTPAKHOM
cyJie, MPOU3BOIUTCS CIEAYIOMNUM 00pa3oM:

- BEILIECTBEHHbIC JIOKA3aTEJIbCTBA IIOCIAE WX OCMOTPa M HUCCJICAOBAHUS CYIOM
BO3BPAIAIOTCS JIMIAM, OT KOTOPBIX OHH OBLIM TOJIYYCHBI, €CJTM OHH HE TOJJIekAT Tepeaade
JPYTUM JIULaM;

- apOUTpaXHBIM CyJl BIpPAaBE COXPAHUTh BEIICCTBEHHBIC JOKA3aTEIbCTBA JIO TMPUHSATHUS
CyeOHOrO aKTa, KOTOPHIM 3aKaHYMBACTCS PACCMOTPEHHME JeNia, W BO3BPATHTh HX IOCIE
BCTYIUICHUS YKAa3aHHOTO CY/IeOHOTO aKTa B 3aKOHHYIO CHITY;



- TpEeAMETHI, KOTOPBIE COIIACHO (QelepaTbHOMYy 3aKOHY HE MOTYT HAaXOJIUTHCS BO
BJIaJICHUH OTCIIbHBIX JIUII, IEPEAA0TCS COOTBETCTBYIOIIUM OPTaHU3aIIUsIM.

[To Bompocam pacmopsiKCHHsI BEIIECTBEHHBIMH JIOKA3aTeIbCTBAMHU apOUTPAXHBIA CYJI
BbIHOCUT omipeaenenue (4. 4 ct. 80 AIIK PO).

3aKJrouyeHue 9KCIICpTa

DKkcnepTu3a Ha3HAdaeTcsi apOUTPaKHBIM CYAOM [JIsl Pa3bsCHEHUS BO3HUKAIOIIMX MPHU
PaCcCMOTPEHHH JIeJIa BOIPOCOB, TPEOYIOMMX CHeNHANbHBIX mo3HaHui (4. 1 cT. 82 AIIK PD).
®opmynupoBKa "BOMPOCOB, TPEeOYIOMIKUX CIENHUATbHBIX MO3HAHUN" OXBATHIBAET TEOPETHUYECKU
T00Yy10 cepy YeTOBEUECKON AEATEIbHOCTH.

CyneOHasi sKcmepTH3a - 3TO IMpOLeCCyallbHOE JAEWCTBHE, COCTOSIIEe M3 IMPOBEICHUS
UCCIICIOBAaHUIA W J1a4M 3aKJIIOYCHUsSI HKCIIEPTOM TI0 BOIMPOCAM, pa3pelieHne KOTOPHIX TpeOyer
CHEIMAlbHBIX TO3HAHHWM, MOCTABIEHHBIM MEpel AKCHEPTOM CYIAOM B IENSX YCTAaHOBIICHUS
HAJINYHS WIA OTCYTCTBUS (PAKTOB, IMOISKAIINX TOKA3bIBAHUIO TI0 JICTTY.

Kpyr u conepxanue BOMPOCOB, MO KOTOPHIM JOJKHA OBITH MpPOBEAEHA JKCIEPTH3a,
OTIPENIENIAIOTCS ApOUTPAKHBIM CYJIOM C YY€TOM MHEHHSI JIUII, Y4acTBYIOIINX B JIEIIe.

O Ha3zHAYeHHUU SKCIEPTHU3BI UM 00 OTKIOHEHHH XOJaTaiiCTBa O HAa3HAYEHUH DKCIEPTU3HI
apOUTPaKHBIN Cy]l BBIHOCUT ONpEIeTICHHE.

B onpenenenun Takke yKa3bplBaeTCAd Ha TMPEAYNPEXKICHUE SKcIepra 00 YrolOoBHOU
OTBETCTBEHHOCTH 3a J1aduy 3aBEJIOMO JIOKHOTO 3aKJIFOUEHUS.

DKcnepTu3a NpOBOAUTCS:

- TOCYNapCTBEHHBIMH CYACOHBIMH OSKCIIEPTaMH 10 TOPYYEHHUIO PyKOBOIHTEIS
TOCYAapCTBEHHOTO CyA€0HO-IKCIIEPTHOTO YUPEKIACHUS;

- MHBIMH KCTIEPTAMU M3 YMCIIA JINL, 00JITAl0INX CTIENHAIBHBIMU 3HAHUSIMH.

OkcnepT - OuIo, obOnajgaroniee  CHOEHUAIbHBIMH  3HAHUAMH TI0  KacaloluMCs
paccMaTpuBaeMoro Jiejia BOIpocaM M Ha3HAYeHHOE CYA0M JUIS 1AM 3aKJIIOYCHUS B CIIy4asx U
nopsinke, koropele mpexycmorpeHbl AIIK P® (u. 1 ct. 55). T'ocymapcTBeHHBIN CyaeOHBIN
OKCHEPT - aTTECTOBAHHBIA PAOOTHHUK TrOCYNAPCTBEHHOTO CYAEOHO-3KCIEPTHOTO YUPEKICHHS,
MIPOU3BOAIINIA Cy1e0HYIO0 SKCIIEPTU3Y B MOPSIIKE CBOUX JIOJDKHOCTHBIX 00S3aHHOCTEH.

3aKOH TPEJOCTaBIISET JIMIAM, YYaCTBYIOLUIMM B Jiele, IPaBO 3asBJIATH XOAATalCcTBa O
NPUBJICYCHHUH B KadyeCTBE OSKCIEPTOB OMNPEIECICHHBIX CIENHMATUCTOB WIA O MPOBEACHUU
AKCIIEPTU3bI B KOHKPETHOM 3KCIEPTHOM yupexaeHuu (4. 3 ct. 82 AIIK PO).

DKcnepTy HE MOXET ObITh IMOPYYEHO MPOBEICHHE MHCCIEI0BaHUs, €CIU HMEIOTCS
OCHOBaHUs, IPEeyCMOTpeHHbIE CT. cT. 21, 23 ATIK P®.

Bungel sxkcneptus:

- KOMHUCCHOHHAs SKCHEpPTH3a - MPOBOJUTCS HE MEHEe 4YeM IBYMs SKCIEpTaMH OJHOM
CHEIHAIbHOCTH;

- KOMIUIEKCHasl HKCIEpPTH3a - MPOBOAUTCS HE MEHEE 4YeM ABYMS HSKCHEpTaMH pa3HBIX
CHCIIHAJIBHOCTEH;

- JIOTIOJIHUTENbHAsT JKCIEPTHU3a - TPOBOAMTCA TEM K€ HIM JAPYTHUM SKCIEPTOM IPH
HEJOCTAaTOYHOU SICHOCTH WM TIOJHOTE 3aKIIOYEHMs JKCIEepTa, a TakKe NMPU BO3ZHUKHOBEHUU
BOIIPOCOB B OTHOIIIEHUH paHee UCCIIETOBAaHHBIX OOCTOSATENBCTB JIEINa;

- TIOBTOpHAsl AKCIEPTH3a - MPOBOJUTCS MO TEM € BOMpPOCaM JIPYIHMM HKCIEPTOM WIIU
JIpyrol KOMHCCHEH SKCIEpPTOB B CJlIy4ae BO3HUKHOBEHHMS COMHEHHH B OOOCHOBAaHHOCTH
3aKJIIOUEHUS] HKCIIEpPTa WM HAIUYUS MPOTUBOPEUYHMII B BBIBOJAX SKCIEpTa WJIM KOMUCCUU
IKCIEPTOB.

3aKiIo4ueHre IKCIepTa WM KOMUCCUU DKCIIEPTOB COJCPIKUT:

1) BpeMsi 1 MeCTO IPOBEICHUS CyA€OHOM 3KCTIEPTU3HI;

2) OCHOBaHUS VISl IPOBEICHUSI CYIeOHOM IKCTICPTU3HI,

3) cBegeHHs O TOCYNApPCTBEHHOM CyAE€OHO-3KCIIEPTHOM YUYPEXKACHUH, 00 »JKCHepTe
(bamumusi, uMs, 0TYECTBO, 00pa3OBaHHE, CIEIHAIBHOCTh, CTaX PaOOTHI, ydeHash CTENEHb WU



y4€HOE 3BaHME, 3aHUMaemas JODKHOCTh), KOTOPOMY IIOpYYEHO MpOBEICHHE CyeOHOU
9KCIIEPTH3HI,

4) 3anucu O MPEAYNPEKICHUU SKCIIEPTa B COOTBETCTBHHM C 3aKOHOMATEIHCTBOM Pd 00
YTOJIOBHOI OTBETCTBEHHOCTH 32 Jauy 3aBEAOMO JIOKHOTO 3aKIIOUCHHUS;

5) BOIIPOCHI, TIOCTABIICHHBIE TTEPE]T IKCIIEPTOM HII KOMUCCHEH DKCTIEPTOB;

6) O0OBEKTHl HCCIEAOBAHUNW W MaTepHalbl Jela, MPEAOCTaBICHHbIE JSKCHEepPTy s
NPOBEICHUS CyAeOHOM SKCIIEPTU3HI;

7) conepkaHue U pe3yNbTaThl UCCIASNOBAHUN C YKa3aHHEM MPUMEHEHHBIX METOJIOB;

8) omeHKa pe3yNbTaTOB HCCIENOBAaHWN, BBIBOJABI IO IOCTABICHHBIM BONpPOCAaM W HX
000CHOBaHHE;

9) uHbIE CBEJICHUS B COOTBETCTBUU C (he/IepaibHBIM 3aKOHOM.

Martepuanbsl U JOKyMEHTBHI, WUTIOCTPUPYIOIIME 3aKIIOYEHHE SKCIepTa WIU KOMHCCHU
HKCIIEPTOB, NPUJIAraloTCs K 3aKII0UYEHUIO U CIIy’KaT €ro COCTABHON YaCThIO.

Ecnu sxcnept npu npoBeASHUH IKCIEPTU3Bl YCTAHOBUT OOCTOSITENECTBA, KOTOPHIE UMEIOT
3HAa4YeHHE JUIs JieJla U TI0 MOBOJY KOTOPBIX €My He OBUIM MOCTaBJICHBI BOMPOCHI, OH BIIPaBe
BKIIFOUUTH BBIBOJIBI 00 ATHX OOCTOSITENECTBAX B CBOE 3aKIIOUYCHHE.

3aKiIo4eHHEe JKCIepTa Orjamiaercs B CyJIeOHOM 3acelaHud WU MCCIEAyeTCs Hapsiay ¢
JIPYTHUMH TOKa3aTeIbCTBAMH I10 JIETy.

DKcHepT UMEET MpaBo:

- C pa3peleHus cya 3HaKOMUTHCS ¢ MaTeprallaMu JIenia;

- y4acTBOBAaTh B CyI€OHBIX 3aCEHAHUSX;

- 33/1aBaTh BOMPOCHI JIUIAM, YUYaCTBYIOIINM B JIeJe, U CBUACTEISIM;

- 3aBIISITH XOJATACTBA O TPEJIOCTABICHUH €MY JOTIOJTHUTEIBHBIX MaTEPHAJIOB;

- OTKa3aThCs OT JIayM 3aKJIFOUEHUS M0 BOMPOCAM, BBIXOISAIINM 32 PAMKH €T0 CHEeIMaTbHBIX
3HaHUH, a TaKKe B Cllydae, €ClId MPEJOCTaBICHHBIE €My MaTepHajbl HEAOCTATOUHBI JUIS JadH
3aKTIOUYCHNUS;

- JenaTh MOJUIekKAIlUe 3aHECEHHIO B MPOTOKOJ CyAeOHOrO 3acelaHus 3asBICHHS 10
MOBOJYy HEMPaBWIBHOIO MCTOJIKOBAHUSA YYAaCTHHKAMM TMpoIllecca €ro 3akIlo4YeHHd WiIu
MOKa3aHU;

- JaBaTb HEOOXOIMMbIE TMOSCHEHUS MO MPEACTABICHHOMY 3aKIIOUYEHHI0O B CyJIeOHOM
3acelaHNu;

- Ha BO3MEIIEHUE MMOHECEHHBIX UM B CBSI3U C SIBKOM B apOMTPa)KHBIM Cya pacxojoB Ha
poe3/1, HaeM KHUJIOTO IOMEIICHUS U BBIIIATY CYyTOYHBIX;

- Ha MOJIy4eHHEe BO3HArPaXXJACHUS 3a padoTy, BHIIIOJHEHHYIO 0 MOPYUYEHHUIO Cy/Aa, €CIIH 3Ta
paboTa He BXOAUT B KpPYI CIYyXEOHBIX O00sf3aHHOCTEH Kak pPaOOTHUKOB TIOCYIAapCTBEHHBIX
SKCIIEPTHBIX YUPEKACHUM.

DKcIHepT He BIIpaBe:

- BCTYIAaTh B JJUYHbIE KOHTAKTHI C YYaCTHUKAMHU IPOIIECCa, €CIIU 3TO CTABUT MOJ COMHEHUE
€ro HEe3aWHTEPECOBAHHOCTh B UCXOJIE JeNa;

- CaMOCTOSTEIbHO COOMPATh MaTEPUAJIBI I TPOU3BOJICTBA CYJEOHOM SKCIIEPTUHI;

- coo0marh KOMy-TMOO O pe3yibTaTax CyJaeOHOM SKCIepTU3bl, 3a HCKIIOYEHUEM
apOUTpaKHOTO Cy/1a;

- YHUYTOXXaThb OOBEKTHI HCCIEIOBAaHUI MO0 CYIIECTBEHHO MEHSATh HX CBOMCTBa 0e3
paspelieHus cyaa.

DkcnepT 00s13aH:

- IPUHATH K MPOU3BOACTBY NOPYUEHHYIO apOUTPAKHBIM CYJIOM SKCIIEPTHU3Y;

- IPOBECTH IMOJTHOE HCCIIeI0OBAaHNE TPEICTABICHHBIX €My OOBEKTOB U MaTepPHAaJIOB JIeNa;

- SIBUTHCS TI0 BBI30BY apOMTPaXKHOTO CyJa B CyJ M J1aTb 0OOCHOBAaHHOE M OOBEKTHBHOE
3aKJIIOYEHHUE IO MOCTABJICHHBIM IEpe]] HUM BOIPOCAM, a TaK)K€ OTBETHUTH Ha JONOJIHHUTEIbHbIC
BOIPOCHI JIMII, yYaCTBYIOIIMX B J€Jie, U Cy/a;

- COCTaBUTh MOTHBHPOBAaHHOE MHCHMEHHOE COOOIIEHHE O HEBO3MOXHOCTH [aTh
3aKJIIOUEHHUE U HApPaBUTh JaHHOE 3aKJIIOUYEHUE B CYJ, €CIIM MOCTaBICHHbIE BOMPOCH! BHIXOIST 32



npesenbl ero CHelMaNbHbIX 3HAHUM, OOBEKTHl MCCIEA0BAHUN U MaTepUalbl Jiejla HEPUTOIHbI
WM HEJOCTATOYHBI /715l POBEACHUS UCCIEIOBAaHUMN U Tauy 3aKIOUYEHUS] U SKCIEPTY OTKA3aHO B
UX JOIMOJIHEHUH, a TAK)KE €CIIM COBPEMEHHBIN YPOBEHb Pa3BUTHsI HAYKH HE MO3BOJISIET OTBETUTH
Ha MIOCTaBJIEHHbIE BOIIPOCHI;

- He pasriamaTh CBEJIEHUS, KOTOpPbIE CTaJld €My H3BECTHBI B CBSI3U C IMPOU3BOJCTBOM
Cyl1eOHON PKCHEePTU3bI, B TOM YHCJIE CBEJCHUS, KOTOPhIE MOTYT OTPAaHUYUTh KOHCTUTYIIMOHHBIC
IpaBa IpakJaH, a TAK)KE CBEACHHUS, COCTABJISIONINE TIOCYAApCTBEHHYI0, KOMMEPUECKYIO WU
MHYIO OXPaHsAEMYI0 3aKOHOM TalHy;

- o0ecreunTh COXPAaHHOCTh NPEACTABICHHBIX OOBEKTOB HCCIECAOBAHMIA M MaTEpHaJiOB
Jena.

IToka3zanusa ceugerenen

[TokazaHus cBuAeTeneil He SBISIIOTCS PaCHpPOCTPAHEHHBIM CPEICTBOM JOKAa3bIBaHUS B
apOUTPaKHOM CYAOIPOU3BOJICTBE.

Cuuerens - TUI0, KOTOPOE PacIoyiaraeT CBEACHUSAMU O (HaKTUYECKUX OOCTOATEIhCTBAX,
uMeromumx 3HaueHue g aena (m. 1 ct. 56 AIIK P®). On uctouHuk (HOCHUTENb) CBEICHUM 00
UCKOMBIX (pakTax. JlokazaTenbcTBaMM SBISIIOTCS CBeNeHUS O (akTax, coaepikKaluxcs B
CBUJIETENILCKUX TTOKa3aHUSX.

Jluno, sBnsArOIIeecs HocUTeNeM HWH(GOPMAaLUK, MPHOOpPETaeT MPOIECCYaTbHBI CTaTyC
CBUJIETENS TOJBKO TOCJE MPUBJIEUEHHUS €ro CyJIOM B Imporecc. ApOUTpakHbIM CyJ BBI3bIBAET
CBUJETENs MO XOJaTailcTBY JMIa, ydacTByomero B jaene. Jlumo o0s3aHO yka3aTh, Kakue
00CTOSITENILCTBA, UMEIOLIUE 3HAYEHHUE AJIs Jieja, MOXKET MOJATBEPAUTh CBUAETENb, U COOOIINUTH
cyny ero (amMunuio, UMsi, OTIECTBO M MeCTO kuTenbcTBa (4. 1 c1. 88 AIIK PD).

B BbI30Be cBuaeTens MOKHO OBITh OTKa3aHO, €CJIM JIMIIA HE TOJUIeXKaT JONpocy B
OTHOIICHUHU OTPEJICIICHHBIX (PaKTUYECKUX OOCTOSATENbCTB; CBEICHUS, KOTOPhIE MOXKET COOOIIUTH
JUI0, HE HMMEIOT CBSI3W C YCTaHaBIMBAacMbIMU (DaKTaMU; TOKA3aHUs CBUICTEINS SIBISIOTCS
HEIOMYCTUMBIMH CPEACTBAMH JJOKA3bIBaHUS 110 JAHHOMY JIEIy.

He noanexxat nonpocy B KauecTBE CBUAETEIEH:

- CyJlbU U MHBIE JIUIIA, YYaCTBYIOIIKE B OCYLIECTBICHUU MPaBOCYAMsI, 00 00CTOSTENbCTBAX
JieN1a, KOTOPBIE CTAJIM UM U3BECTHBI B CBA3H C y4aCTUEM B PACCMOTPEHUU JIENIA;

- TPEICTaBUTENN IO TPa)XJTaHCKOMY WJIM HHOMY Jely - 00 0OCTOSITeNhCTBaX, KOTOpPHIE
CTaJll UM U3BECTHBI B CBSA3M C HCIIOJIHEHHEM 0Os3aHHOCTEH npencraBurene (4. 5 cr. 56 AIIK
PD);

- JIUIa, KOTOPBIE B CHITY MCHUXUYECKUX HEJOCTATKOB HE CIIOCOOHBI MPABUIBLHO MOHUMATh
dakThl 1 1aBaTh 0 HUX moka3aHus (4. 5 cT. 56 AIIK P®). Camo no cebe Hamnuue MCUXu4ecKoro
3a00JIeBaHNs HE MOXKET SBJIATHCS 0€3yCIOBHBIM OCHOBAHUEM K OTKAa3y B BBI30BE U JOMPOCE JIHIA
B KauecTBe cBujeTensd. OnpenensionmM sSBIseTcs] He HaJIMYhe MCUXUYECKUX HEJOCTATKOB Kak
TaKOBBIX, & HECIIOCOOHOCTh aJIEKBATHO BOCHPHHHUMATH (PAKThI, COOOIIATh CBEACHHUS O HHUX U
MOHMMATh CBOIO OOS3aHHOCTH J1aBaTh IPaBJAMBbIE MOKa3aHHUs. BriBoA 00 3TOM JTOMKEH caenath
caM Cy[psl.

He sBnsercs mpensTcTBHEM [ BbI30BAa U JIOMpOca CBUAETENS €ro JH4YHas
3aMHTEPECOBAHHOCTD B UCXOJE JA€JE, IPUYMHON KOTOPOHl SIBJISIOTCS, HAIIPUMEpP, POJCTBEHHBIE,
JIpYyKECKUE OTHOIIEHUS C YYacTBYIOIIMMH B J€J€ JIMLIAMH, OTHOIICHUS CIY>KeOHOro
NOMYMHEHHSI M T.M. DTOT (aKTOp MTOJKEH YUYUTHIBATHCSA IMPH HMCCIEAOBAHUU U OICHKE €ro
MOKa3aHUM.

CBuzeTenb MOXKET OBITh BBI3BaH B CyJI HE TOJIBKO IO XOJaTalCTBY 3aMHTEPECOBAHHBIX JIHII,
HO U [0 WHUIMATHBE CaMOro apOUTPa)KHOTO CyJa, €CIH JHI0 Y4acTBOBAJO B COCTAaBJICHUU
JOKYMEHTa, HMCCIEIYyEeMOro CyJIOM Kak MHCbMEHHOE JI0Ka3aTeNbCTBO, JIMOO B CO3MaHUU WIIH
W3MEHEHUHU TPEIMETa, UCCICAYEeMOro CyJO0M KaK BEIIECTBEHHOE J0Ka3aTelbCcTBO (4. 2 cT. 88
AIIK P®). Bri3oB cBuzereneil no nHULIMaTuBe cyna - Hosesia AIIK P® 2002 r.



CraHOBSCh CBHJAETEJIEM, JHMIIO OJHOBPEMEHHO BCTYNAE€T B MPOLECCYaJbHbIE OTHOIICHHUS,
BO3HHKAIOIIME MEXIy HUM U cyJoM. Kak cyObeKT MpaBOOTHOIICHUH CBUAETENb NMPUOOpETaeT
npaBa W OOS3aHHOCTH, B TOM 4YHCIIE WMEET NpPaBO Ha TO, YTOOBI eMy OBUIM Pa3bsICHEHBI
npoleccyaigbHble MpaBa U OO0SM3aHHOCTH. DJTO JOJDKEH clenaTh CyA B Hadaje cyneOHOro
3acefanus (moanyHkKT S m. 2 cT. 153 AIIK PO).

IIpaBo cBuzmerens - oOTKa3aTbcsd OT JAayd TOKa3aHUH B CilydasX, HPeAyCMOTPEHHBIX
3aKOHOM. CBUETEIbCKUN MMMYHHUTET 3aKJIOYAeTCsl B TOM, YTO B COOTBETCTBUU € 4. 6 cT. 56
AIIK P®, Hukto He 00s3aH CBUAETENbCTBOBATH NMPOTHUB ce0s caMOro, CBOETO CyIpyra H
ONMU3KUX POACTBEHHHKOB. K umciy ONM3KHX POJCTBEHHUKOB OTHOCATCS POIMTENH, IETH,
YCHIHOBUTEIIM, YCHIHOBJCHHBIE, POJHBIE OpaThsi W CECTphl, JeAylika, OadyIika M BHYKH.
@denepantbHBIM 3aKOHOM MOTYT OBITh TPEIYCMOTPEHBI W WHBIE OCHOBAaHHS OTKa3za OT Jlaud
nokazanuil. Harmpumep, cornacHo ct. 3 @epepanbHoro 3akoHa ot 26 centsaopsa 1997 r. N 125-03
"O cB00OJIE COBECTU U O PETUTHO3HBIX 00bETUHEHUX ", CBAIIEHHUK HE MOXET ObITh IPUBJICUEH
K OTBETCTBEHHOCTH 3a OTKa3 OT JauM IMOKa3aHUil, KOTOPbIE CTAIN €My U3BECTHBI Ha UCIIOBEH.

CBuzerenb MMEET NPaBO Ha BO3MEIIEHHUE PACXOJIOB, CBSI3aHHBIX C BBI3OBOM B CyA, U
MOJTyYeHHe JICHEXHOW KOMIIEHCAIlMM B CBS3U C moTeped Bpemenu (4. 7 cT. 56 AIIK PD).
CBuzerensiM BO3MEIAIOTCS pacXobl HAa MPOe3], HAeM JKUJIOr0 MOMEIIEHUS U BBIIUIAYUBAIOTCS
CyTOuUHbIE. 32 pabOTalOIMMHU TpakJaHAMHU, BBI3bIBAEMBIMH B apOMTpaKHBIH CyJ B KadecTBe
CBUJICTENICH, COXpaHsETCs CpeIHHH 3apabOTOK MO MECTy WX paboThl 3a BpeMs OTCYTCTBUS B
CBSI3U C SIBKOM B cyn. CBuAeTeNN, HE COCTOSIIUE B TPYIOBBIX OTHOILIEHHSX, 3@ OTBICYEHHUE UX OT
OOBIYHBIX 3AHATHH IOJyYaIOT KOMIICHCAIIMIO C y4eTOM (DaKTHYeCKH 3aTpayeHHOTO BpPEMEHH,
UCXO0JIs U3 YCTAaHOBJIEHHOTO (hefiepaibHbIM 3aKOHOM MHUHHMMAJIBHOTO pa3Mepa OIlIaThl TPy Aa.

Kak ygacTHHK mporiecca CBUIETENb HECET Pl 00sI3aHHOCTEH:

- 110 BBI30BY apOMTPaKHOTO CyJia SIBUTHCS B CYJ;

- CcOoOOUIUTh CyAy CBEIEHHMS IO CYLIECTBY paccMaTpMBaeMOro Jeja, KOTOpblE €My
U3BECTHBI JINYHO;

- OTBETHUTbH Ha JIONIOJIHUTENBHBIE BONPOCHI Cy/1a U JIUL], yYaCTBYIOUIUX B J€IIE;

- JaBaTh IIPaBUBbIC MIOKA3AHUS.

Bb130B cBUzeTens B apOUTPaXKHBIN Cy/ OCYLIECTBISETCS MO MpPaBUIIaM, YCTaHOBICHHBIM
AIIK P®, nns nun, ydyacTBYIOIMUX B JieJie, M APYTHUX YYaCTHUKOB mporiecca (cT. cT. 121 - 124
AIIK P®). B AIIK P® nokyMeHT, KOTOpBI HampaBiseTCs BCEM Y4YaCTHHKaM IIpolecca,
UMEHYyeTCs CyIeOHBIN aKT, YTO BPAJ JIM MOXKHO NMPU3HATh yIaYHbIM.

Ecnu cBuzaerens He SBUWICS B Cy[ 110 IPUYMHAM, IPU3HAHHBIM Cy/0M HEYBaXXKUTEJIbHBIMH,
CyJI MOXKET HAJIOXKUTh Ha Hero cyaeOnbii mrpad (4. 2 cr. 157 AIIK P®). [Topsaok HanmoxeHus 1
pasMepsl cyneOHbIX mTpadoB onpenensrores ct. ct. 119, 120 ATIK PO.

[TpuMeHUTENBHO K 00S3aHHOCTH CBUAETENS COOOLIUTh apOUTPaKHOMY CyJy CBEAEHUS 110
CYIIECTBY paccMaTpUBAaEMOro Jejla, KOTOpble €My H3BECTHBI JMYHO, HEOOXOIUMO 3aMETHTh
cienyrouiee. B 00bIIMHCTBE CiIy4aeB CBUIETENb JJAeT MOKA3aHUS O COOBITUSAX, ABJICHUAX U T.II.,
KOTOpbIe BOCIIPUHUMAIIUCH UM JINYHO. "[lokazanus ¢ 4yykux cjaoB", T.e. COOOIIEHUs 0 paKTax, o
HAJIMYUK WM OTCYTCTBUU KOTOPBIX CBHJIETENIb y3HAJ M3 JPYI'MX HCTOYHHMKOB, OTHOCSTCSA K
IpyIIe NPOU3BOAHBIX JOKA3aTENIbCTB.

Hcnonb3oBaHue TakUX JIOKa3aTEIbCTB JONYCKAETCs 3aKOHOM JJIsl  YCTaHOBJICHUS
(dakTHuecKkux o0CTOATENBCTB ena. Hanpumep, nccienoBanue BELIECTBEHHBIX OKAa3aTEIbCTB C
IIOMOIIBI0 WJIM 4epe3 IOKa3aHMs CBHUJETENs HEPEeNKO clydaeTcs B apOUTpa)XKHOM INpaKTHKeE.
B03MOXHO 1 HCIIOJIB30BaHKE JOKA3aTENbCTB "MIPOM3BOJHBIX OT MPOU3BOAHBIX". McKitoueHue u3
9TOr0 MpaBWja JUId IOKa3aHUH CBHUIETENs O3Hadano Obl HEOOOCHOBAaHHOE CYy)KEHHE Kpyra
BO3MOXHBIX HCTOYHUKOB HH(POPMALIUH.

Torna, xorga mnoka3aHMs CBUAETENs SBIAIOTCA INPOU3BOAHBIMM, OH 00s3aH yKa3aTb
UCTOYHUK CBOEW OCBEJOMJICHHOCTH. B TpPOTUBHOM cilydyae COOOIIEHHBIE MM CBEICHUS
nokazaTtenbcTBaMu He mpusHaoTces (4. 4 cr. 88 AIIK P®). JlanHoe mpenmucaHue 3akoHa
SBIISICTCSI Ba)KHBIM 3BE€HOM B IIPOLIECCYATbHOM MeEXaHH3Me O0eCledYeHus JOCTOBEPHOCTH
COOOILIaeMbIX Cyly CBeJeHMH. J[eHCTBUTEIBHO, €CIM CBHJETENI0 HE BMEHHUTh B OOS3aHHOCTb



yKa3aHWE Ha HWCTOYHUK HM3BECTHOW eMy MH(pOpMaluu, TO 3TO MO3BOJUT HEA0OPOCOBECTHOMY
YYaCTHUKY Mpolecca OecTpensTCTBEHHO aBaTh JIOKHBIC MOKa3aHHs, TaK KaK MPOBEPUTHh HX
COOTBETCTBUE JI€HCTBUTEIBHOCTH HEBO3MOXKHO.

3a Aady 3aBeOMO JIOKHBIX MOKa3aHWM, a TaKKe 3a OTKa3 OT Jlayu MOKa3aHU CBUIETEIb
HECET YTOJIOBHYIO OTBETCTBEHHOCTh B COOTBETCTBHH CO CT. CT. 307 u 308 YK P®. Vckaxenue
NEHCTBUTENBHBIX OOCTOSATENHCTB B TMOKA3aHUSAX CBHUJETENS WIM OTKa3 OT Ja4yl IMOKa3aHUU
NPEMSATCTBYET OOBEKTHBHOMY PACCMOTPEHHMIO Jiela M MOXKET IPHUBECTH K BBIHECEHHUIO
HEO0OOCHOBAHHOTO PEIICHHUS.

"JxecBUIETENbCTBO" OTHOCUTCA K NPECTYIUIEHUSM MpPOTUB mpaBocyaus. JIoKHBIMU
SBIISIOTCA TIOKA3aHUs, B KOTOPBIX COICPXKUTCS BBIMBIIIJICHHAS, WCKa)KEHHAs HMH(poOpMAIus O
¢axTax mmb0 ymamuuBaercss mHGopMarus 006 00CTOATENLCTBAX, UMEIONINX 3HAYCHHE IS JIea.
B 3akoHe conepkuTCs yKazaHHE HA TO, YTO OTBETCTBEHHOCTb HACTYIAET 3a 3aBEJIOMO JIOXKHBIE
NOKa3aHusl, T.€. IOKa3aHUSA, JOXKHOCTb KOTOPBIX JIMIIO CO3HAaeT M JKEJIaeT JAaTh HUX CYLY.
JloGpocoBecTHOe 3a0IyXKIACHHE CBUACTENS, HEMpPaBUIbLHOE BOCHpHUATHE (AKTOB, BCIECACTBHE
Yero MM JAlOTCS HE COOTBETCTBYIOIIME JEHCTBUTENBHBIM OOCTOSTEIHCTBAM IIOKA3aHUs, He
MOKET pacCMaTPUBATHCS KaK Jlaya 3aBeIOMO JIOXKHBIX TOKa3aHUMH.

OTka3 OoT Jauu NMoKa3aHUM SIBISIETCS OTKPHITON (POPMOIl HEXeNaHus CBUIETENs COOOIIaTh
Cylly CBEIIeHUS, UMEIOINE 3HAaYCHHE JUIA JieNia. Y MOTUYaHue CBUAETENs 00 UCKOMBIX (aKkTax He
ABJIIETCS OTKA30M OT Jayu noka3zaHui. Kak oTMewasoch, Mpu ONpPENENEHHBIX YCIOBUSAX AITO
MOKET PacCLEHUBATHCS KaK Jaya JIOKHBIX MMOKAa3aHUU. YTOJOBHAs OTBETCTBEHHOCTh 3a OTKA3 OT
Jla4y TOKa3aHWHM WMCKIIIOYAETCs, €CIH JIMIO O00JaJaeT CBUACTENbCKHMM HMMMYHHTETOM HIIH
CBEJICHHSI, KOTOpbIE 00s13aH COOOLIUTH CBUAETENb, BISIOTCS TOCyAapcTBEHHON TaiHOM. CchliKka
Ha HEOOXOJUMOCTb COXpPaHEHHUs JPYrMX BHAOB TallH (KOMMeEpuUecKoM, BpaueOHOM M T.N.) HE
ABJISIETCS] OCHOBAHHMEM JIJIsl OTKAa3a OT Aa4d MMOKAa3aHUM.

[TockonbKy Kaxkao0e JHUI0, yYacTBYIOIIEE B JieNe, 10 Hayalla Cy/1e0HOro 3aceiaHust 00g3aHo
PacKpbITh J0Ka3aTeNbCTBA, HA KOTOPBIE OHO CCBHUIAETCS, HENMb3s OOOWTH BHHMAHUEM BOIPOC,
KaKUM 00pa3oM JIOJIKHBI paCKpPbIBAaThCS MOKA3aHUS CBUIETENCH.

B poccuiickom apOuTpakHOM MpOIIeCCyaTbHOM 3aKOHOAATEIBCTBE HET SIBHO MPOMUCAHHOMN
IIPOLIEYPbI MOTYYEHUs IOKA3aHWM CBHUJIETEIECH B XOIE PAcKphITHs AOKa3zarenbcTB. He naror
OTBETA Ha 3TOT BOIIPOC U APYrUe 3aKOHOAATEIIbHBIC AKTHI.

3akoH He O03bIBa€T JIMIl, YYacTBYIOIIMX B JeJie, MPOBOAUTH OINPOC CBUAETENCH U
¢ukcHpoBaTh UX MOKa3aHUA. PacKpbITh MOKa3aHUsS CBHUETENSI CTOPOHA MOXKET IMyTEeM YKa3aHUs
Ha 00CTOSATENIBCTBA, KOTOPbIE MOXKET MOATBEPAUTH CBHIETENb. TOIBKO TaKOW BBIBOJ COOOpa3eH
tpeboBanusm AIIK P®, agpecoBaHHBIM JHIIaM, YYaCTBYIOIIUM B JI€JI€, COTJIACHO KOTOPHIM OHH
00s13aHBI MPH 3asBJICHUU XOJAaTaiicTBa O BBI3OBE CBUJETEINS yKa3aTh, KaKue OOCTOSTEIbCTBA,
MMEIOIIHNE 3HAYCHHE U JIeja, MOXET MoATBepAuTh cBuaetenb (4. 1 cr. 88 AIIK P®). Xots
OUEBHUJHO, YTO B IOJIHOW MEPE ITO HENb3s Ha3BaTh PACKPHITUEM WM O3HAKOMIIEHHEM C
MOKa3aHUSIMUA CBHJIETENIEH, IIOCKOJIBKY I JPYrol CTOPOHBI MOXET HMMETh 3HAau€HUE
UHpOpMaLU HE TOJIBKO O TOM, KaKue 0OCTOSTENbCTBA MOXKET MOATBEPAUTH CBHJIETENb, HO U O
TOM, KaKOBO COJAEPKaHUE €ro MOKa3aHUM.

B AIIK P® 2002 r. 6onee nonpobHo, Hexenu B npeskHeM AITK 1995 roxa, yperynupoBan
nopsnok jgompoca cBugeteneil. Ilocime OTKpbITHS CcyneOHOTO 3aceqaHusl M peleHus psijia
IPOLEAYPHBIX BOIPOCOB SIBUBLIMECS CBUAETENM YIAISIOTCS M3 3ajla JO Hadalda MX JOIpoca.
HenocpeactBeHHo mnepea AONPOCOM CBUIETENb MPEAYNPEKIACTCS CyIOM 00 YTrojJoBHOU
OTBETCTBEHHOCTH 3a Jjauy 3aBEJOMO JIOKHBIX MOKa3aHUI MM OTKa3 OT JauM ITOKa3aHUM, O 4eM
naer noanucky. B omnmmume ot ['paxmanckoro mnpoueccyanbHoro kouaekca B AIIK PO
OTCYTCTBYIOT HOPMBI 00 OCOOCHHOCTSIX JIONpOCa HECOBEPLICHHOJNETHUX CBHJICTENCH.
CBuzerenu, HE IOCTUTIIME NIECTHAIATUIETHETO BO3pacTa, HE MOTYT Mperynpexaarbcs o0
YrOJIOBHOH OTBETCTBEHHOCTH, MM pa3bsCHIETCS OOS3aHHOCTh MPaBIUBO paccka3aTb 00
U3BECTHBIX 00CTOSITENLCTBAX.

CBuzerenb coo0IIaeT U3BECTHBIE €My CBeJIeHHs YCTHO. 1o npeaiokeHuio cyaa CBUICTENb
MOKET M3JI0KUTh TTOKa3aHus, JaHHBIC YCTHO, B MUChbMeHHOM dopme (4. 3 cT. 88 AIIK PD).



B cooTBeTCTBUM C POCCHICKUME TPOIECCYaTbHBIMU TPAJUIMSIMU CBHICTEIN COOOIIAIOT
U3BECTHBIC UM CBEJICHUs B yCTHOU (hopMe B BUJE CBOOOJHOrO pacckasza. B cBobogHOM pacckase
MOTYT COJEPKAThCs COLIUAIbHBIE, TOJIUTUYECKHE, IPABOBBIE, SMOLIMOHAIBHBIE U APYTHUE OLEHKU
(GakTOB M 0OOCTOATENBCTB, KOTOpBIE Jl0Ka3aTeNbCTBAMU HE ABJSIOTCA. IlokazaHust cBuaeTens
3aHOCATCS B POTOKOJI, KOTOPBIH BeZeTcs B xoae cynedHoro 3acenanus (m. 10 u. 2 cr. 155 AIIK
POD).

[Ipennoxxenue cyna CBHUJETENIO W3JIOKUTH MOKa3aHMUsS B NMHUCbMEHHOM BUJE JOMYCTHMO
TOJILKO TIOCJIE JIONpoca CBUAETENs B ycTHOW (opme. M3noxkeHHe MokazaHuil B MUCHBMEHHOM
dopme - mpaBo, a He o00s3aHHOCTb cBHiaeTens. llokazaHus CcBUIETENs, H3JIOKEHHBIE B
nuchkMeHHOU (opme, mpuolmiaroTes k marepuanam nena (4. 3 cr. 88 AIIK P®). Ilokazanus B
MUCbMEHHOU (DopMe BMECTO TOKa3aHHM B YCTHOM (hopMe HE TOMyCKatOTCsl.

Yacte 5 cr. 155 AIIK P® nomyckaeT BO3MOXHOCTh MPOBEACHUS CTEHOTrpadUUecKOit
3alMcH, a TaKXKe ayauo- M BHUAEO3alMCU CyneOHOro 3acelaHus, KOTOpble MpUOOLIAIOTCS K
IOPOTOKOJYy. AyAHO- U BUJCO3ANUCH SBISIIOTCA HIeanbHON (hopMoil (pUKCHpOBaHUS MOKa3aHUN
cBUIETENEH, O0ECIeYNBAONICH TMPAKTUUECKA WACAJIbHBIC YCIOBUS IS COXpaHEHHS H
BOCIIPOM3BEJICHUS UX COAEpXKAaHMs B HEM3MEHHOM Buje. B aynmo- u BHaeo3amucu NokKa3aHUs
cBUJETENe MOryT ObITh OOJiee€ TOUYHBIMM M TOJHBIMU, IO CPAaBHEHMIO C MpPOTOKoJIoM. B Helt
HalJIyT OTpakeHHe He TOJbKO COOCTBEHHO HH(poOpMalMs, COOOIIEHHas CBUJIETEIEeM, HO H
BOIIPOCHI, 33J]JaBa€Mble yUaCTHUKAaMU Ipoliecca U 0TBETHI cBueTens. K coxanenuio, B cy1e0HbIX
IIPOTOKOJIAX 3TU BaXKHBIE JETAJIN JOKA3bIBaHMs NAJEKO HE BCETa HaXOAST TOYHOE OTPaKEHHUE, a
B HEKOTOPBIX CIIydasix, MOJHOCTHIO WM YaCTUYHO HCKAKAIOTCA.

B apOutpakHoM mpolecCyallbHOM 3aKOHOJATEIbCTBE HE YpPEryJIMpoBaH BOIIPOC,
KaCaloIIMKCS HCIIOJIb30BAaHMSI CBHJIETEJEM B TMpOIecce Jadd TOKa3aHWH KaKuX-JIn0o
INUCbMEHHBIX MaTepHalioB CIPABOYHOI'O XapakTepa (MMChbMEHHBIX 3aMETOK), XOTs €CTh BCe
OCHOBaHUS MOJarath, 4TO Takass HEOOXOIWMOCTb MOXKET BO3HUKHYTb Yy CBUJAETENS, YUUTHIBas
XapakTep paccMaTpUBaeMbIX B apOUTPa’KHOM CyJie Jell.

CBugerenp 00s3aH OTBETHUTh Ha BONPOCH CyJda M JIMI, YYacTBYIOIIUX B JeIe,
OTHOCHTEJIBHO JaHHBIX UM NoKa3aHui. [lo obmemy nmpaBuily CBUAETENIO HE MOTYT 3aJaBaTbCs
HaBOJAIIUE BOIIPOCHI.

OneHka MOKa3aHUN CBHUIETENIECH OCYIIECTBIIAECTCA B COOTBETCTBUM C YCTAHOBJICHHUSMH CT.
71 AIIK PO.

HHble 1OKYMEHTBI U MaTe€pHaIbl

K wWHBIM JOKyMeHTaM H MarTepualiaM 3aKOHOAATeNh OTHOCHUT MaTepualibl (OoTO- H
KMHOCHEMKH, ayJuo- U BHUJICO3alMCH U HWHbIE HOCUTENW HWH(OPMALUU, TOJyYEHHBIE,
UCTpeOOBaHHbIE MJIM MPEACTABICHHBIE B YCTAHOBIECHHOM 3akoHOM mopsjke (cT. 89 AIIK P®).
JIOKyMEHTBI U MaTepHalibl MOTYT HCIIOJIb30BAaThCs B KAaueCTBE JI0KA3aTENbCTB, €CIM COAEpKat
cBeZieHUsI 00 0OCTOSITENHCTBAX, UMEIONINX 3HAYCHHE JI MPAaBHILHOTO PACCMOTPEHHS Jela.
CeneHust MOTYT OBITh 3a()UKCHPOBAHbI KaK B TUCbMEHHOM, TaK U B HHOU dopMme.

3akoHOJATENh HE PACKPHIBAET MOHSATHH Marepualbl (OTO- M KHHOCHEMKH, ayAHO- U
BUJICO3AMNCH, TOJIarasi, 4YTO OHHU SABIIAIOTCA OOIen3BecTHbIMU. He OyaeTr M3NMuMIIHUM Ha3BaTh
MIEPEYUCIICHHBIC MaTePUAIBI C MCIIOJI30BAHUEM CIICLIUATBHON TEPMHUHOJIOTHH, TPUMEHIEMON B
COOTBETCTBYIOIIEH 0OJacTH 3HAHWH, OTHOCAIICHCS K JOKYMEHTHPOBAHHUIO WH(OPMAIIHH,
CUCTEMAaTH3AINH, KIAaCCU(PUKAIIUN JOKYMEHTOB.

To, uto B wactu 2 crateu 89 AIIK P® umenyercs "matepuanbl $GOTO- U KMHOCHEMKH,
ayaMo- W BHjAeo3anmucu", MOJANAgaeT MOoJA OIpeaeneHus "ayIuOBU3YaJIbHBIM JOKYMEHT',
"kuHOTOKYyMEHT", "poTromokymeHnT", "PpoHOIOKyMEHT" .

AynroBuU3yaabHBIA TOKYMEHT - JOKYMEHT, COAEpXaIluid M300pa3uTENbHYI0 U 3BYKOBYIO
uHpopManmio. KUHOIOKyMEHT - H300pa3sUTENbHBIM WIM ayJAWOBU3YalbHbI JOKYMEHT,
CO3J1aHHBIN KuHemarorpaduyeckum crnocobomM. DOTOTOKYMEHT - H300pa3UTENbHBIA JOKYMEHT,



co3aHHbIi (oTorpadguueckum crmocoooM. @OHOJOKYMEHT - JOKYMEHT, COJIEpKAIIUI 3ByKOBYIO
uHbopMaIuio, 3apUKCUPOBAHHYIO OO0 CUCTEMOM 3BYKO3AMHCH.

K mnepeunto "uHBIX" HOKYMEHTOB MOXXHO J00aBUTh WU JAPYTHE CYLIECTBYIOIIME BHUIbI
JIOKYMEHTOB:

- M300pa3UTENbHBIA JOKYMEHT - JAOKYMEHT, COJAep)Kalluii MHQOpMAIUIO, BBIPAKEHHYIO
MOCPEACTBOM M300paxKeHHs KAaKOT0-TN00 00BEKTa;

- TpauYecKuidl JOKYMEHT - H300pa3uTeNbHBI JOKYMEHT, B KOTOPOM HU300pa’keHHE
00BEKTa OTYUYEHO MOCPECTBOM JTMHHM, IITPUXOB, CBETOTECHU;

- WKOHOrpaUYecKHid JOKYMEHT - JOKYMEHT, COAEp)KallHid MPEeUMYIIECTBEHHO
n300pakeHre MPOU3BEACHHUN NCKYCCTBA, CTICUATbHON I XY05KeCTBEHHOM (hoTorpadum.

He coBcem sicHO, moueMy K "MHBIM" 3aKOHOAATEIb OTHOCHUT JAOKYMEHTBHl B IMUCHbMEHHOMU
dopme. IlucbMEHHBI HNOKYyMEHT - O3TO TEKCTOBOM JOKYMEHT, HH(OpMamus KOTOpOTo
3a(UKCUpOBaHA JFOOBIM TUIIOM IMHCHMAa, U OTHOCUTCS OH HE K "WHBIM", a K MHUCHMEHHBIM
J0KAa3aTEbCTBAM.

[To cymecTBy B 3aKOHE COICPIKHTCS OTKPBITHIM IepeueHb HCTOYHHUKOB HWH(POpPMAINH,
KOTOpbIE MOTYT HCIIONB30BaThCSl B TPOIECCE OKA3bIBAaHUS TPU PACCMOTPEHHUU Jel B
apOUTPaXHBIX CyJax, YTO HAMHU YK€ BpPsJ JIM MOKHO OIIEHUTH KaK SIBJIEHHE IOJIO)KUTEIBHOE.
[TpoBosrmacuB cB0OOAY BBIOOpAa HCTOUYHUKOB JIOKA3aTE€IbCTB, 3aKOH HE YyCTaHABIWBAET
IPOIECCYyaTbHOTO  TOPSiAKA ¥ MPaBWII  MOJMYYSHHS JIOKA3aTeIbCTBEHHOW HH(MOpMAIHH,
MEXaHHU3Ma, HUCIOIB30BaHHUE KOTOPOro B Mpoiecce padoThl C JOKAa3aTeNbCTBAMU IO3BOJIUT
rapaHTUpOBaTh MX JOCTOBEPHOCTb, YTO pPaHEE SBISUIOCH aKCMOMOM J10Ka3biBaHUs. VckiroueHue
Jenaercs TOJBKO JUIsl ayAuo- W BUACO3ANUCH, IMOCKOJNBbKY 3aKOH OINpeAeNseT MOPsI0K
UCCJIEIOBaHMsI TakUX Joka3aTenbcTB 4. 2 cT. 62 AIIK P®. Bocnpoussenenue ayauo- u
BUJICO3AMKCEH MPOBOAUTCS apOUTPaKHBIM CyJOM B 3aje CyIeOHOro 3acelaHus WU B HHOM
CHeIHaIbHO 000PYI0OBAaHHOM I 3TOW LEJIU TOMEILIEHUH.

@DakT BOCIPOU3BEACHUS ayAHO- U BUICO3AMHCEN OTpakaeTcs B MPOTOKOJIE CyIeOHOTO
3acenanus. OAHAKO LENBIA psAJ CYLIECTBEHHBIX BOIPOCOB OCTAJICS 3a pPaMKaMH IIPABOBOIO
perynupoBanus. Hampumep, He ompeneneHbl YCJIOBUSA, MNPU KOTOPHIX 3BYKO3almUCH H
BUJICO3aIICH MOTYT OBITh NMPHHATHI KaK JIOKA3aTeNbCTBA, BOMPOCHI XPAHEHUS, BO3BpAIICHHE
HOCHUTEJICH 3alUCH U JIp.

5.6. OTHOCHUMOCTB U JOITyCTUMOCTb JI0Ka3aTeNIbCTB,
CPE/CTB JI0Ka3bIBAHUS

OTHOCUMOCTD AOKa3aTCJIbCTB - HIMPOKAadA IIpaBOBasA KaTCropuda, CBHUIACTCIILCTBYIOLMIASA O
B3aMMOCBS3M JI0KA3aTEJIbCTB C OOCTOSATENbCTBAMH, MOAJEKAIIUMHU YCTAHOBJICHHUIO Kak MJis
PaspCuICHUA BCCTO ACJIa, TaK U AJIsI COBCPIICHUS OTACIBHBIX MPOLCCCYAIIbHBIX I[ef[CTBHfI.

ApOUTpakHBII CyJl MPUHUMAET TOJBKO TE€ JOKA3aTEIbCTBA, KOTOPhIE UMEIOT OTHOLICHHE K
paccMaTpuBaeMoMy Jeiy.

JlokazaTenbcTBa, MOATBEPKIAIOIINE UIIH OMPOBEPIaOIINE CYIIECTBOBAHUE 0OCTOSTENBCTB,
COCTaBJIAIOMIUX MMPEAMCT JOKa3bIBaAHU, 6yILYT OTHOCHUMBIMHU.

[To wmuenumto M.K. TpeymHukoBa, OTHOCUMOCTh ompenensercs 4  Trpynmnamu
00CTOSITENTBCTB:

- (pakTamu npeaMeTa JOKa3bIBAHUS,

- JOKa3aTCJIbCTBECHHbBIMHN (I)aKTaMI/I;

- TpoleccyalbHbIMU (DaKTaMH, BIMSAIOIIMMU Ha BOSHMKHOBEHME MpaBa Ha MpEAbSBIICHUE
HCKa, IPUOCTAHOBJICHUA TPOU3BOJACTBA 110 ACITY,

- (haxTamu, JarONIMMKU OCHOBAHME IS BHIHECEHHSI YACTHOTO OMPEIENICHUs 1O JEIy.

ApOuTpaxHblii CcyJ HE NPUHUMAET IMOCTYNHUBIIME B CyJ JOKYMEHTBI, COJEpKallue
XoJaTaiicTBa O MOJJAEPHKKE JIUI, YYacTBYIOIIUX B J€Jie, WM OLIEHKY UX JESTeIbHOCTH, UHbIE
AOKYMCHTBI, HC UMCIOIIHUEC OTHOMICHUSA K YCTAHOBJICHUIO O6CTO$ITCJIBCTB o paccMaTpuBacMoMy



Jeny, U OTKa3blBaeT B MPHUOOIIEHWH MX K MarepuanaMm Jneia. Ha oTka3z B mpuoOOIIEHUH K
MaTepuasam Jiena TakuxX JOKyMEHTOB Cy/1 YKa3bIBAaeT B MPOTOKOJE CyA€OHOTO 3aceIaHusl.

Z[OHYCTI/IMOCTL JOKa3aTcCJIbCTB

OOcrosiTenbecTBa  JieNla, KOTOPBIE COTJIACHO 3aKOHY JOJDKHBI OBITh MOATBEPKICHBI
OIpe/IeNIEHHBIMU J10Ka3aTE€IbCTBAMHU, HE MOTYT HOJATBEPKIATHCSI B apOUTPAKHOM CyA€ MHBIMU
JI0Ka3aTelIbCTBaMHU.

JlomycTUMOCTh UMEET OOIIUIA U CTICUATBLHBIN XapakTep.

OOt xapakTep AOMYCTUMOCTH - IO BCEM JIeaM HE3aBHCHMO OT MX KaTETOpPHUU JOJKHO
coOnroaarbest TpeOOBaHUE O OTYyUYEHUU HHPOPMALIUH.

CneunanbHble NMpaBUiia - B NPOLECCYaTbHOM HAyKe MPUHATO MOAPA3AENATH HOPMBI O
JIOTTYCTUMOCTH J10Ka3aTeIbCTB Ha MO3UTUBHBIE U HETATHBHBIE.

[To3uTHBHBIN XapakTep HOCAT HOPMBI, MPEANUCHIBAIOIINE UCTIOIb30BAHUE ONPEACICHHBIX
JI0KA3aTeNbCTB IS ONPEEIICHIS] 0OCTOSTENBCTB JeTIa.

HeraTuBHblll XapakTep HOCAT HOPMBI, 3allpelIalOlIMe MCIOIb30BATh ONpPEIEICHHbIE
JI0Ka3aTeIbCTBA.

5.7. O01ue npaBuiia OLICHKU JOKA3aTEIbCTB

OreHKa 0Ka3aTeNbCTB UMEET JIOTHYECKYIO M IPABOBYIO CTOPOHBI.

Jlornyeckasi CTOpOHa - MPOSIBISICTCS B COBEPILICHUU MBICIUTEIBHBIX ONEpalni 110 aHATH3Y
Ka4eCTBEHHBIX XapaKTEPHCTUK JOKA3aTEIbCTB, YCTAHOBICHHIO B3aUMOCBSI3H JIOKA3aTEIbCTB H
U3YYCHUIO UX B COBOKYITHOCTH.

[IpaBoBasi cTopoHa - MPOSIBISIETCS B 3aKOHOJNATEIIFHOM YCTaHOBJICHHHW IIEH, YCJIOBHH,
NPUHIUTIOB, OIICHKU, BHEITHETO BBIPAYKCHHUS B IMTPOLIECCYATBHBIX JOKYMEHTAX.

OreHka 0Ka3aTenbCTB MPOXOIUT TPH dTara:

- TIpeBapuUTeNbHAs OICHKA - TMPH MOATOTOBKE JeNa K CyJaeOHOMY pa3OMpaTeslbCTBY U B
IpeBapUTEeILHOM CyIeOHOM 3aceaHun;

- TEKyIIasl OL[EHKA - B IPOLIECCE JTOKa3bIBAaHHA B Cy/I€OHOM 3ace/laHNu;

- OKOHYATEJbHAs OLIEHKA - IPU BEIHECEHUH PELICHUS apOUTPAKHBIM CYJIOM.

ApOuUTpaXHBIH CyJ OLEHHMBAET JOKA3aTeNbCTBA C TOYKH 3PEHHS HMX KadeCTBEHHBIX
XapaKTEPUCTHK: OTHOCUMOCTH, JOIMYyCTUMOCTH, JOCTOBEPHOCTH, AOCTATOYHOCTH M B3aMMHOM
CBSI3M JJOKA3aTEIbCTB B X COBOKYITHOCTH.

OTHOCHMOCTD - HaJMuue OOBEKTUBHOU CBSI3U MEXIYy MHpOpManueil o ¢pakTe U UCKOMBIM
bakToM.

JIOnyCTUMOCTb - YCTaHOBJICHHOE 3aKOHOM TpeOOBaHME, OTPaHUYHBAIOIEE UCIIOIH30BAHUE
OTAENBHBIX CPEACTB JOKA3bIBAHWS WIM TPEINHCHIBAIONIee 00s3aTeNbHOE HCIIOIB30BAHUE
KOHKPETHBIX JJOKa3aTeIbCTB Il YyCTAaHOBJICHHUS ONIPEIETICHHBIX (PAKTUYECKHX 00CTOSTEIBCTB.

JIOCTOBEPHOCTh - OLICHMBAIOTCS TaKWe NPU3HAKHM, KAaK HMCTOYHUK JOKa3aTeIbCTBEHHOM
UH(POPMALIUH, CTOCOOHOCTh UCTOUYHUKA K COXpAaHEHHIO HHPOPMALIUH.

Jloka3aTenbCTBO MPU3HAETCS apOUTPaXHBIM CYAOM JOCTOBEPHBIM, €CIIH B PE3yJIbTaTe €ro
NPOBEPKHU M HCCIICOBAHUS BBLICHIETCS, YTO COJAEPIKAIIMECS B HEM CBEJCHUS COOTBETCTBYIOT
NIEUCTBUTEILHOCTH.

JIOCTaTOYHOCTS - ONpe/ieIeHue JOCTATOYHOCTH - 3HAUUT MPU3HAHUE YCTAaHOBJICHHBIM TOTO
WIN MHOTO OOCTOSITENbCTBA, MMEIOLIETO 3HAYEHHE IS Jiena. JTO 3aKIIOYUTENIbHAs CTa i
UCCIICIOBAaHMS U OLICHKH JI0OKa3aTeIbCTB.

I'maBa 6. CYJIEBHBIE PACXO/BbI. TIPOIECCYAJIBHBIE CPOKH

6.1. CynebHble pacXopl: IOHSITHE, BUbI, 3HAUCHUE,
MpaBWIIa pacrpeaesIiCHUs] MEXKTy JTUIIaMH, YIaCTBYIOITUMH B JIEJIC



CynebHble pacxojbl - 3TO 3aTpaThl, CBSI3aHHBIE C PACCMOTPEHUEM U pa3pellieHHEM JeNl B
HopsaKe apOMTPaXKHOTO CyNONPOM3BOJCTBA, BO3JIAracéMble HA CTOPOHBI, TPETHU JHIA C
CaMOCTOSTENIbHBIMU TPEOOBAaHUSIMH B IIEJIAX UX BO3MEIIEHUS rocyaapcTBy <11>.

<11> ApburpaxHsiii nponecc: YueOHUK s By30B / [lox pen. mpod. B.B. Spkosa. M.:
IOpucts, 1998.

CocTaB cyeOHBIX PacXo0/10B:

- TOCY/IapCTBEHHAsI MOLUINHA;

- cyieOHBIC U3JICPIKKH, CBSI3aHHBIC C PACCMOTPEHUEM JieIa apOUTPAKHBIM CYIOM.

B AIIK P® ycraHoBieHBI MpaBuja pacrpeneieHus CyJeOHbIX PacXoJ0B MEXAy JHIIAMH,
ydacTByroummHu B zieie (ct. 110).

[To oOmemy mpaBuny Bce CcyAeOHBIE pacXoO[bl, KOTOPHIE MOHECIO JHIIO, YYacTBYIOIIEEe B
Jiesie, B MO0JIb3Y KOTOpPOTO BBIHECEH CYJIeOHBIM aKT, apOUTpPa)KHBIA CyJ B3BICKMBACT C JIPYyrou
CTOpOHBI. MIHBIMM CIIOBaMM, €CIIM PEUICHUE BBIHECEHO B MOJb3y HCTLA, TO €My C OTBETYHMKA
B3BICKMBAIOTCS TIOHECEHHBIE UM CyACOHBbIE U3JEPKKA W yIUIaYe€HHAs TOCyJapCTBEHHAs
nonuiHa. Eciau pelieHre BBIHECEHO B MOJb3y OTBETYMKA, TO UCTLUOM €My KOMIIEHCHUPYIOTCS
3aTpaThl Ha CyIeOHBIE W3IEpKKH. VCTIy BHECEHHas TOCYJapCTBEHHAs TIONUIMHA HE
BO3BpAILAETCA.

B ciywyae eciu MCK YIOBJIETBOPEH YAaCTUYHO, CYJCOHBIC PACXObl OTHOCSTCS Ha JIUII,
Y4acTBYIOUIHNX B Jielie, MPOMOPIIMOHATBHO Pa3Mepy YIOBIETBOPEHHBIX HCKOBBIX TPEOOBAHHIA.

Pacxonpl Ha omaTy yciyr mpeAcTaBUTENs, MOHECEHHBIE JIMIIOM, B IOJb3y KOTOPOTO
MPUHAT CYJEOHBIN aKT, B3bICKUBAIOTCSA apOUTPaXHBIM CYJIOM C JPYTOro JUIa, y4acTBYIOIIETO B
Jiese, B pa3yMHBIX Tpeiesiax.

[Ipu onpenenennn pazymMHbIX NMPEAEIOB PACXOAOB Ha OIUIATY YCIYT IPEICTaBUTENS MOTYT
MPUHUMATHCS BO BHUMAaHUE:!

- HOPMBI pacxo0JI0B Ha CITy>KeOHbIE KOMaHIUPOBKH, YCTAHOBJICHHBIE TIPABOBBIMH aKTaMU;

- CTOUMOCTb SKOHOMHBIX TPAHCHIOPTHBIX YCIYT;

- BpeMs, KOTOpOE€ MOT OBl 3aTpaTUTh Ha MOJATOTOBKY MaTEPHAIOB KBATH(UIIUPOBAHHBIN
CIICIIHAIHCT;

- CJIOKUBIIASICSI B PETHOHE CTOMMOCTD OIUIaThl YCIYT aJBOKATOB;

- UMEIOIIUECS CBEICHHS CTATUCTUUYECKUX OPraHOB O LIEHAX HA PHIHKE IOPUIUUYECKUX YCIIYT;
MPOAOIIKUTEIBHOCTh PACCMOTPEHUSA U CIIOAKHOCTD JIETa.

JlokazarenbCcTBa, MOATBEPHKAAIONIME Pa3yMHOCTh pPAacXoJOB Ha  OIJIaTy  YCIyr
MPEACTaBUTEINS, TOJDKHA TMPEJICTABUTh CTOPOHA, TpeOyroIas BO3MEIIECHUS YKA3aHHBIX PACX0JI0B
<12>.

<12> Ilynkr 20 unpopmannonnoro nucema IIpesuanyma Briciero Apourpaxuoro Cynaa
P® ot 13 aBrycra 2004 r. N 82 "O HEKOTOpHIX BOMpOCaX MNPUMEHEHHs] ApPOUTPaKHOTO
npoleccyainbHoro kogekca Poccuiickoit denepanun’.

B cootBercTtBuM ¢ paszbsicHenueM IIpesuanyma BAC PO u3 cucTeMHOro TONKOBAaHMS CT.
110 ATIK P® cnenyer, uto cyfeOHbIE pacXobl HA OIUIATY YCIYT MPEACTaBUTENS, TOHECEHHBIC
JMIIOM, B TOJb3y KOTOPOIO HPUHAT CyAEOHBI aKT, B3bICKMBAIOTCA C JPYroro JIinia,
y4acTBYIOUIETO B Jele, U B Te€X CiIyyasX, KOIJla 3TO JIMIO OCBOOOXKIEHO OT YIJIaThl
roCyJapCTBEHHOM MOLULIUHBI <13>.

<13> Ilynkr 12 uadpopmanronnoro nuceMa Ilpesunnyma Briciero Apoutpaxknoro Cyna
P® or 22 pexabps 2005 r. N 99 "OO oTaenpHBIX BOINpOCaxX MPAKTUKA MPUMEHEHHS
ApOuTpaKHOTO MporeccyanbHoro kojaekca Poccuiickoit deneparun’.



['ocynapcTBeHHasl MONUIMHA, OT YIUIATHl KOTOPOH B YCTAaHOBJICHHOM IIOPSJIKE MCTEI OBLI
0CBOOOXK/IEH, B3BICKMBAETCSI C OTBETUMKA B JI0XOJ (elepaabHOro 0ro/KeTa MponopLuoHaIbHO
pa3Mepy YIOBIIETBOPEHHBIX MCKOBBIX TPEOOBAHMM, €CJIM OTBETYMK HE OCBOOOXIEH OT YIUIATHI
roCyAapCTBEHHOW MOIIJINHBI.

Jluna, yyacTBytomye B jejie, MOI'YyT CaMOCTOATEIbHO PELIUTh BOIPOC O pacIpereieHUH
CylneOHBIX pacxofoB. Ilpu Hamuuuu coriameHus MeXay JIMLIAMH, Y4acTBYIOLIMMH B Jele,
apOUTPaKHBIN Cy/1 MIPUHUMAET PELIEHUE B COOTBETCTBUU C ATUM COTJIAIICHUEM.

[To mpaBunam, ycranoBieHHbM cT. 110 AIIK P®, pacnpenensitorcsi cyaeOHbIE pacXobl,
NIOHECEHHbIE JIMI[AaMH, Y4YacTBYIOIIMMHU B Ji€Jie, B CBA3M C PACCMOTPEHHEM AaleJUISLIMOHHOM,
KaccallMOHHOM aio0.

Crates 111 AIIK P® npenycmarpuBaeT OTHEcEHHE CYAEOHBIX pacxoJOB Ha JMIIO,
3710yHOTpeOIIsAIolIee CBOMMHU MPOLECCYATbHBIMU ITPaBaMHU.

B cootBerctBuu ¢ 4. 1 cr. 111 AIIK P® B ciyuae, ecinu crnop BO3HHMK BCJEICTBUE
HapyIIEHHs JHUIIOM, YYaCTBYIOLIUM B JeJie, MPETEH3UOHHOTO WJIM MHOTO J0CYAeOHOro MopsiKa
YPEryJupOBaHusl CIOpa, MPEeAyCMOTPEHHOro (efepaabHbIM 3aKOHOM MM JIOTOBOPOM, B TOM
yyciie HapyLIeHHUs CpPOKa IpeJCTaBICHUs OTBETa Ha MPETEH3UI0, OCTABJICHUS MpeTeH3uu Oe3
OTBETa, ApOWTPAXKHBIA CyJI OTHOCHT HAa JTO JHIO CyAcOHBIE pPAaCXOIbl HE3aBUCHMO OT
pe3yJIbTaTOB PACCMOTPEHHUs Jena. B3pickaHue cyneOHBIX pacXoJ0B B YKa3aHHBIX CIyyasX C
BUHOBHOTO JIMIIA SIBJSIETCS 0053aHHOCTHIO apOUTPAXKHOTO CyIa.

Yactp 2 crateu 111 AIIK PO npenycmarpuBaeT npaBo apOUTPa)KHOTO CyAa BO3JIOXKHTH
BCE CyAe0HBIE pacXobl Ha JIUIO, 3JI0yNOTPEOISIOIIEe CBOUMHU MPOLIECCyalIbHBIMU IIPaBaMH WIIN
HE BBINOJIHSAIOLIEE MPOLIECCYalbHbIX 0043aHHOCTEN. B 1aHHOI HOpME MOJUepKUBaeTCs, YTO Cyl
He 00s513aH, HO BIPaBe BO3JIOKUTH BCE CyJeOHBIC PacXoJbl, a 3HAYUT, HAJO IMOJIATaTh, YTO IOJ
CyJeOHBIMU pacxXoJlaMH ClIeyeT MOHUMATh He TOJIBKO PACXO/bl, IOHECEHHBIE IPYrOi CTOPOHOU
B CBS3M C PAacCMOTPEHHEM Jella, HO W pacxojsl, (hMHAHCHpPYEeMBIE 3a CuUeT (eaeparbHOro
OromkeTa, B CIydasix, MpeIyCMOTPeHHbBIX 3akoHOM (4. 3 c1. 109 AIIK P®). [IpexycmorpeHHbIe
y. 2 cr. 111 AIIK P® mnocneactBus MOTYT HACTyHOHUTb, €CIH 3J0yHOTpeOsieHue
IpOILECCyabHBIMU IIPaBaMU WM HEBBIIIOJHEHHE INPOLECCYabHBIX 005S3aHHOCTEH MpUBENO K
CpbIBY CyaeOHOro 3acefaHus, 3aTATUBAHMIO CyJEOHOTO TMpolecca, BOCIPENITCTBOBAHUIO
paccMOTpeHMsI Jiel1a 10 IPUHATHIO 3aKOHHOTO U 0O0CHOBAHHOTO CyI€OHOr0 akTa. XOTs 3aKOH He
pacKpbIBaeT CoAepkKaHUsl COOCTBEHHO MOHATHUS 3JI0YNIOTPEOICHUS POLIECCYaTbHBIMH ITPaBaMH.

ApOuTpaXHbI CyJ BIpaBe YMEHBIIUTh pa3Mep BO3MEILEHHUsS, €CIM OSTHUM JIUIOM
IIPEJICTaBJICHBI 10Ka3aTeIbCTBA UX YPE3MEPHOCTH 10 3asBJICHMIO JIMLA, YYACTBYIOILErO B JEIIE,
Ha KOTOpOE BO3JIaraeTcsi Bo3MelleHrne cyaeOHbpIx pacxonoB (4. 3 ct. 111 AIIK PD).

Cornacho ct. 112 AIIK P® Bompock! pacnpeneneHus: CyJeOHbIX pacXoI0B pa3peraroTcs
apOUTPaXHBIM CYyJIOM, pacCMaTpUBAIOLIMM [€JI0, B CyA€OHOM aKTe, KOTOPHIM 3aKaHUMBAETCA
paccMoTpeHHe Jienia 10 CYIIECTBY, WM B OINpENeIeHUU. YKa3aHHOE OIpE/IeIeHUE MOXKET ObITh
00>KaJIOBAHO.

ApOutpaxxsbiii mporieccyanbHblil Kojekec PD He MCKI0YaeT BO3MOKHOCTH PACCMOTPECHHUS
apOUTPa)KHBIM CyJIOM 3asIBJICHUS O PACIPENCIICHUH CyA€OHBIX PACXOJ0B B TOM K€ JeJI€ U TOrAa,
KOIZla OHO IOJIAaHO IIOCJ€ MPHUHATHS PEIIEHUS CYyJOM IMEPBOM HHCTAaHIMH, IOCTAHOBJICHUM
CyJlaMU aneJuIAIMOHHON ¥ KaCCallMOHHOW MHCTaHIIUMN.

6.2. 'ocynapcTBeHHas MOIIJIMHA: TTOHATHE,
MOPSIAOK OINPEICIICHUS U B3bICKAHUS

B coorBerctBun co cr. 102 AIIK P® pasmep u mopsaok yIiaTrsl IOCyAapCTBEHHON
MOLUIMHBI YCTaHABIMBAIOTCS (efepaibHbIM 3akoHoAarenbcTBoM P® o nHamorax u cOopax -
Hanoroseim konexcom P® (manee - HK P®) (ct. ct. 333.16 - 333.42).

lNocynapcTBenHast monuiiHa - ¢OOp, B3UMAEMbI C JUI] (OpraHu3amuii, (GU3NISCKUX JIUIT)
npu uX OOpaIleHHH B TOCYNAapCTBEHHBIE OpPraHbl, OpPraHbl MECTHOTO CaMOYIPAaBIICHUS, WHBIC
opraibl M (WIM) JAOJDKHOCTHBIM JIMLAM, KOTOpPBIE YIOJHOMOYEHBI B COOTBETCTBHH C



3aKOHOJATEIHHBIMHA akTaMu P®, 3aKOHOATEIIEHBIMU aKTaMHU CyObeKTOB PD U HOpMaTHBHBIMU
MPaBOBBIMU aKTaMH OPTaHOB MECTHOTI'O CaMOYIPABJICHMS, 32 COBEPILICHUEM B OTHOUIEHUU ITHX
JULl FOPUAUYECKH 3HAYMMBIX JEHUCTBUHM, 3a HCKIIOUYECHHEM JEHCTBUH, COBEPIIAEMBIX
KOHCYJbCKUMHU yupexaeHusimu (c1. 333.16 HK P®).

['ocynapcTBeHHOM MONUTMHON OTUIAYMBAKOTCS:

- HICKOBBI€ 3a51BJICHUSI UMYILIECTBEHHOT'O XapaKTepa;

- WCKOBBIC 3asBJICHHS IO CIIOpaM, BO3HHUKAIOIMIMM TPH 3aKIIOYEHUU, MU3MEHECHUU WIH
PacTOpKEHUHU JOTOBOPOB, U MO CIIOpPaM O MPU3HAHUU CIEJIOK HEEHCTBUTEIbHBIMU;

- HCKOBBIC 3asBJICHHS O TMPU3HAHUM HEACHCTBUTEIBHBIMHU (IIOJHOCTHIO WM YaCTUYHO)
HEHOPMATUBHBIX AKTOB T'OCYJAapPCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIIPAaBIEHUS U
WHBIX OPTaHOB;

- UHBIE MCKOBBIE 3asBJICHUS HEHMMYILECTBEHHOIO XapaKTepa, B TOM YMCIIE 3asBJICHUS O
MPU3HAHUM NPaBa, O MPUCYKICHUHU K UCTIOJTHCHUIO 00sI3aHHOCTH B HATYpE;

- 3asgBJEHUS O NPU3HAHUM OPraHU3alMil W UHAUBUAYAIbHBIX MpEAIpPUHUMATENCH
HECOCTOSITENIbHBIMU (OaHKPOTaMHu);

- 3asBJICHHSI 00 YCTAaHOBIECHUH (DAKTOB, UMEIOIIUX IOPUINUECKOE 3HAUCHHE;

- 3asBJICHUS O BCTYIUICHUHM B €0 TPEThbUX JIMIl, 3asBISIONIMX CAMOCTOSITEIbHBIC
TpeOOBaHUS Ha MPEAMET CIOpa;

- 3asgBJCHUS O BBIJIaY€ MWCIOJHUTEIBHOTO JIUCTAa HAa NPUHYIUTEIHHOE WCIOJIHCHHE
pELIeHUs] TPETEUCKOTO Cy1a;

- aneJUISIIMOHHBIC U KaCCAIMOHHBIC jKaJI00bl HAa PEIICHUS U TIOCTAHOBJICHUS apOUTPaKHOTO
Cyla, a TakKe Ha OMpENENICHUs O MPEKpalleHUU MPOU3BOJCTBA MO ey, 00 OCTaBIEHUH HCKa
0e3 pacCMOTPEHHsI, O HAJIOKEHUU CYyACOHBIX mTPadoB, O BbIJaUYe HCIIOJHUTEIHLHOTO JINCTA Ha
NPUHYAUTEIFHOEC UCIOJHEHHE pEIIeHUsT TpeTeiickoro cyaa W 00 oOTKaze B Bblgaue
WCITOJIHUTEIILHOTO JINCTA;

- BblJIaya KOMUH pEIIeHU, OMpeeTeHNi, TOCTAaHOBIEHU apOUTPa)KHOTO CyAa M KOMUi
JIPYTHX TOKyMEHTOB M3 JIEJIa, BBIJABAEMBIX apOUTPAKHBIM CYIOM I10 MPOCHOE CTOPOH U JIPYTUX
JIUL, YYaCTBYIOILIHX B JIEJIE.

['ocynapcTBEHHON NONUIMHOW OIUIAYMBAOTCS IMEPBOHAYAIBHBIE U BCTPEUYHBIE HCKOBBIE
TpeOOBaHUS KaK UMYIIECTBEHHOT0, TAK U HEUMYILIECTBEHHOTO XapaKTepa.

l'ocynapcTBeHHasi mouUIMHA B3UMAETCS B TBEPABIX CTABKaX M MPOLEHTaX OT LIEHBI MCKA.
OcHOBaHHU ¥ NOPSAOK YIUIATHl TOCIOLUIMHBIL, a TaKXKe MOPSAOK MPEAOCTABICHHUS] OTCPOYKU WIIN
paccpouky yIuiatel rocrnouiuHel ycraHasiausatorcss HK P®. Ilo nenam, paccmaTpuBaeMbIM B
apOUTPaXKHBIX CyJlaX, TOCMONUIMHA YIUIAYUBAETCS C YUETOM CIEAYIOIUX OCOOEHHOCTEH!

1) mpu HAMMYUU B UCKOBOM 3asIBJICHUU OJTHOBPEMEHHO TPeOOBaHUI Kak MMYIIIECTBEHHOTO,
TaK U HEMMYILIECTBEHHOTO0 XapaKTepa, OTHOBPEMEHHO YILIAYMBAIOTCS TOCIIONUIMHA IO UCKOBBIM
3asiBJICHUSIM UMYILECTBEHHOI'O U HEUMYILIECTBEHHOI'O XapaKTepa;

2) 1leHa MCKa ONpeeNsieTcs MCTIOM, a B Clly4ae HEeMpaBUILHOTO YKa3aHUS LIEHbI UCKa -
apOUTPaKHBIM CyJIOM. B IleHy MCKa BKJIIOYAIOTCS YKa3aHHBIE B MCKOBOM 3asBIICHUU CyMMBI
HEYCTOWKH (mTpad)oB, IEHEH) U TPOIEHTHI;

3) mpu yBENMYEHUW UCTIIOM pa3Mepa HCKOBBIX TpeOOBaHUU HENOCTAKOMIAs CyMMa
TOCHOLUINHBI JIOIJIaYMBACTCS, MPU YMEHBIIEHNN - CyMMa W3JMIIHE YIUIAYEHHON TOCHOIIINHBI
BO3BpalllaeTca. B aHaIOTMYHOM MOPSAKE OINpENENsieTCs pa3Mep TOCIOUUIMHBI, €ClId Cyd B
3aBHCHUMOCTH OT OOCTOSITENLCTB JeJia BBIIET 3a MpeAesbl 3asABICHHBIX HCTLOM TPEeOOBAHUM.
[leHna ucka, COCTOSIIIIETO U3 HECKOIBKUX CAMOCTOSATEIbHBIX TPEOOBAHUMN, OMPEACTSETCS UCXOIS
13 CYMMBI BCeX TpeOOBaHMIA,

4) B ciy4ae, €CIHM HCTEI] OCBOOOXKIEH OT YIUIAThl TOCHONUIMHBI, OHA YIJIAa4WBaeTCs
OTBETYMKOM (€Cld OH HE OCBOOOXKIEH OT €€ YIUIaThl) MPOMOPIIMOHAIBEHO pa3Mepy
YIOBJICTBOPEHHBIX apOUTPAKHBIM CYJIOM UCKOBBIX TpeOOBaHUIA;

5) npu monaye 3asBIEHUN O BO3BpaTe (BO3MEIICHWM) M3 OFOJDKETa JIEHEKHBIX CPEIICTB
rOCHOLUIMHA YIUIAYMBAECTCS HCXOJS M3 OCIapUBAaeMOW JIEHE)KHOM CyMMBI B pa3Mepax,
ycTtaHoBJIeHHBIX 1. 1 4. 1 c1. 333.21 HK PO®;



6) mpu Tojade 3asBICHHA O TEPECMOTpPE B TIOPSIKE HAA30pa CyNEOHBIX AaKTOB IIPH
YCIJIOBHH, UTO CyJIeOHbIE aKThl HE OBLIIN 00Ka0OBaHbl B KACCALIMOHHOW MHCTAHIUH.

Ilena ucka ornpenaensieTcs Mo UCKaM:

- 0 B3BICKAHUH JICHEKHBIX CPEJICTB, UCXOMS U3 B3BICKUBAEMON CYMMBI;

- O MPU3HAHUU HE MOJJIEKALIUM HCIOJHEHUIO MCIOJHUTEIBHOTO WM MHOTO JTOKYMEHTa,
[0 KOTOPOMY B3BICKAHHE MPOU3BOAUTCS B OecCrOpHOM (Oe3aKLEnTHOM) MOpsAKE, UCXONs U3
OCIIapUBaeMOM ICHE)KHON CyMMBI;

- 00 ucTpeOOBaHUM UMYIIECTBA, UCXOAS U3 CTOUMOCTH UCTPeOyEeMOro UMYIIECTBA;

- Mo WcKaM 00 MCTPeOOBaHMM 3EMENBHOTO YYacTKa, MCXOAS M3 CTOMMOCTH 3E€MEIBHOTO
ydacTKa.

B 1meHy mcka BKIIIOYAKOTCSA TaK)Ke yKa3aHHBIE B MCKOBOM 3asBICHHU CyMMBI HEYCTONKH
(mrtpad), MeHu) U MPOLIEHTHI.

Ilena ucka, COCTOSIIIETO M3 HECKOJIBKMX CAMOCTOSITEJIBHBIX TPeOOBaHUM, Ompenensercs
CyMMOH BceX TpeOOBaHUH.

I1o ncKOBBIM 3asiBIEHUAM O MPU3HAHHMM IIPaBa, B TOM YHUCIIE IIpaBa COOCTBEHHOCTH, MpaBa
[OJb30BAHUSA, IMIpaBa BIAJEHUS, INpaBa paclIOPsHKEHUs, TOCYJIAapCTBEHHAs IOILIMHA
yIUITAYMBAEeTCsl B pa3Mepax, YCTAHOBJIEHHBIX JUIsi MCKOBBIX 3asBJICHUM HEUMYLIECTBEHHOI'O
Xapakrepa.

[lena ucka yka3bpIBaeTCsl 3asiBUTEIIEM.

B ciydae HempaBUIBHOIO YyKa3aHUsl 3asBUTEJEM LEHbl MCKa OHa OIpelesseTcs
apOUTPaKHBIM CYy/I0M.

I'ocynapcTBeHHas MOLUTMHA MOJUIEKUT BO3BPATY MOJHOCTBIO WIIM YaCTHYHO B CIIydasix:

- BHECCHHS TOCYJAPCTBEHHOW MOIUIMHBI B OOJBIIEM pa3Mepe, 4eM 3To TpeOyeTcs Io
HACTOSIILEMY 3aKOHY;

- BO3BpAILICHHs 3asIBJICHHSI, ’KaJI0OBI U HHOTO OOpaIieHust apOuTpakKHBIM CyJIOM;

- MpeKpalleHus: MPOU3BOJCTBA MO ey WIM OCTaBJIECHUs UCKa 0e3 pacCMOTPEHUs, €Ciu
CIIOp HE IMOJUIEKUT PACCMOTPEHUIO B apOUTPaXKHOM CyJie, a TAKXKE KOTJla UCTIIOM HE COOJII0JICH
YCTaHOBJIEHHBIH 10CyA€OHBIN (IPETEH3UOHHBIN) NOPSIO0K YPETyJINPOBaHUSI CIIOPA C OTBETYUKOM
1100 KOTJIa UCK MPEIbsIBICH HEEECTIOCOOHBIM JIUIIOM;

- YJIOBJIETBOPEHHS HCKOBBIX TpeOOBaHMM apOMTpPa)kHbIM CYJOM O BO3BpaTe HAaJIOrOB,
cOOpOB, MONUIMH U JPYTHUX OO0SM3aTENBHBIX IUIATEKEW M3 COOTBETCTBYIOMIETO OFO/KETa, €CIU
OTBETYMK - HAJIOTOBBbIH, (MHAHCOBBIM, TAMOXKEHHBIH OpraH W OpraH IO BAIIOTHOMY H
HKCHIOPTHOMY KOHTPOJIIO (OCBOOOXKIEH OT YIUIAThl TOCYAaPCTBEHHON MOIIJIMHBI B COOTBETCTBUU
C 3aKOHOM), HE B IIOJIb3y KOTOPOI'O COCTOSJIOCH PEILIECHUE;

- OTKasa JIUI, YIUIATHUBIIUX TOCYAAPCTBEHHYIO MOUUIMHY, OT COBEPIICHUS IOPUANYECCKH
3HAYUMOTO JICHCTBUS 10 OOpaIieHus B apOUTPpaKHBINA CY/I.

Bo3Bpar ymnmaueHHoi B QenmepanbHbIi  OIOKET  TrOCyNapCTBEHHOW — MOILIMHBI
IPOM3BOJIUTCS 10 3asBJICHUSM, 10JaBa€MbIM B HAJIOTOBBII OpraH, B TEYEHHE roja cO JHA
IPUHATHS COOTBETCTBYIOIIETO PEUICHUs apOUTPasKHOTO CY /1.

3asBiIeHNE O BO3BpAaTE€ CyMMbl M3JIMIIHE YIUIAYEHHOTO HAJIOra MOXET ObITh MOJAaHO B
TEUYEHHUE TPEX JIET CO THS YIUIAThl YKa3aHHOW CyMMBI.

I'ocynapcTBeHHas MOLUIMHA, MOJUIEXKAIasi BO3BPATY, OJKHA OBITh BbIaHA I'PakKJaHUHY
WIN IOPUAMYECKOMY JIMILy B T€YCHHE OHOTO MEcCsIla CO JIHS NMPHUHSATHUS PEIICHUS O €€ BO3Bpare
COOTBETCTBYIOIIUM (DPMHAHCOBBIM MJIM HAJIOTOBBIM OPTaHOM.

['ocynapcTBeHHass MOLUIMHA TaKXKe TMOMJICKUT BO3BPATy B Ciydae, €CIIU 3asSBJICHUE MU
*ayo0a, OIIaYeHHbIE TOCYJAPCTBEHHOM MOLUINHON, HE MOCTYNUIN B apOUTPaXKHBIN Cy 1.

OOcrosATeNnbCTBA, SBIAIONIMECS OCHOBAaHHEM Ul IOJHOTO WJIM YacTUYHOTO BO3BpaTa
roCyJIJapCTBEHHOH MOIIJIMHBI, YKa3bIBAIOTCS B CYA€OHOM aKkTe apOUTPa)XKHOIo CyAa.

6.3. 3gepxku, CBSI3aHHBIE C PACCMOTPEHUEM JIeJIa



K cyneOHBIM H31epKKaM, CBS3aHHBIM C pPAacCMOTPEHHEM Jejia B apOUTpPakHOM Cyje,
OTHOCSITCS:

- IGHE)KHbIE CYMMBI, [TO/JICKAIIUE BBIIJIATE SKCIIEPTaM, CBUJIETENISIM, IEPEBOUUKAM;

- pacxopl, CBSI3aHHBIE C IPOBEJCHIUEM OCMOTpA JI0Ka3aTeIbCTB Ha MECTE;

- pacxonpl Ha OIUIATy YCJIYI aJBOKATOB M HWHBIX JIUI], OKAa3bIBAIOUIUX OPHUINYECKYIO
MOMOIIb (TIPEeICTAaBUTENECH);

- JIpyrue pacxojbl, I[OHECEHHbIE JMIAMH, YYacCTBYIOIIMMU B Jelie, B CBSI3U C
paccMOTpEeHHUEM Jiesia B apOUTPasKHOM CY/E.

JleHe)XHble CyMMBbI, MOJJIEKAIME BBIIUIATE SKCIEpTaM, CBUAETENSIM U MEPEBOAUUKAM,
BHOCSITCSI Ha JICMIO3UTHBIA CYET apOUTPaKHOTO CyJa JIMIIOM, 3asSBUBIIMM COOTBETCTBYIOIIEE
XO0JIaTaliCTBO, B CPOK, YCTAHOBJIEHHBIH apOUTpakHbIM cyAoM. Eciau yka3aHHOe XoJaTaiicTBO
3asBJIC€HO O0EMMH CTOpOHamMH, TpeOyemble JACHEKHBIE CYMMBI BHOCSTCS CTOpPOHaMH Ha
JIETIO3UTHBIN cueT apOUTPaKHOTO Cy/1a B PaBHBIX YaCTSX.

ApOuTpaxkHbIil cy] BIIpaBe OTKIOHUTh XOJaTaiiCTBO O HA3HAYEHUH SKCIEPTHU3bI U BHI30BE
CBUJETENEH, €CIIM B YCTAHOBJEHHBIH apOUTPaKHBIM CYJIOM CpPOK Ha JEMO3UTHBIA CueT
apOUTPaKHOTO CyJa He OBLTM BHECEHBI COOTBETCTBYIOIIWE NEHEKHBIE CYMMBI, U, €CIH JIEJ0
MOKET OBITh PAcCMOTPEHO W pELIEHUE NPUHATO Ha OCHOBAaHUHM JAPYTUX HPEICTABIECHHBIX
CTOPOHAMH JIOKAa3aTeNIbCTB.

DkcnepTaMm, CBUJIETENSIM U IMEPEBOJYMKAM BO3MEIIAIOTCS MOHECEHHBIE UMM B CBSI3U C
SIBKOM B apOUTPaKHBIN CyJl PacXoJbl Ha MPOE3/, HAeM >KUJIOTO TMOMEIICHNUS U BHITUIAYUBAIOTCS
CYTOYHBIE.

DKcmepThl MOMYYaloT BO3HATpaXkIeHHE 3a paboTy, BBHIMOJIHEHHYIO UMHU IO MOPYYCHHIO
apOUTpaKHOTO CyJa, €clii 3Ta paboTa HE BXOJAUT B KPYr MX CIyXEOHBIX 00sI3aHHOCTEH Kak
pabOTHUKOB TOCYJaPCTBEHHBIX CyIeOHO-IKCIIEPTHBIX YUPEKICHUH.

Pa3mep Bo3HarpakJIeHusi 3KCIEpTy OINpPEAENseTCs CyAOM IO COIVIACOBAaHHUIO C JIMIIAMU,
Y4acTBYIOUIMMH B JIeJI€, U TI0 COTJIAIIEHUIO C SKCTIIEPTOM.

[lepeBomumK MOMyyaeT BO3HArpa)KJI€HUE 3a paboTy, BBHIMOJHEHHYIO MM IO MOPYYEHUIO
apOUTpPaKHOTO CyJa, B pa3Mepe, ONpeesiieMOM CYJOM IO COTJIAIICHUIO C IEPEBOTYUKOM.

CBugereny, He COCTOSIIME B TPYJIOBBIX OTHOLICHHSX, 3a2 OTBJICYEHHE UX OT OOBIYHBIX
3aHATUN TOJY4YalOT KOMIIEHCAIMIO C Y4eTOM (paKTUUYECKH 3aTPayeHHOI0 BPEMEHH, UCXOIS M3
YCTaHOBJICHHOTO (pe/iepaIbHbIM 3aKOHOM MUHHUMAJILHOTO pa3Mepa OIIaThl Tpya.

3a paboTalouMMHU TpakJaHAMHU, BBI3BIBAEMBIMH B apOUTpaXHbIH CyJ B KadecTBe
CBUJIETENICH, COXpaHsIETCs CpeIHHN 3apabOTOK MO MECTy uX paboThl 3a BpeMs OTCYTCTBUS B
CBSI3H C SIBKOM MX B CY/I.

JIeHe’)KHbIE CYyMMBI, IPUYMTAIOIIMECS OKCIIEPTaM, CBHJETENAM M IEPEBOAUUKAM,
BBITJIAYMBAIOTCS:

- 10 BBHITIOJIHEHUH UMU CBOUX 0053aHHOCTEH;

- ¢ ICTIO3UTHOTO cueTa apOUTPaKHOTO CyAa;

- 3a cueT cpeAcTB (eaeparbHOro OIOJKETa, €CIM Ha3HAYCHHE OSKCIIEPTHU3bI, BbHI3OB
CBUJETENS, IPUBJICUCHNE MIEPEBOAUMKA K YUYaCTUIO B apOUTPaKHOM IMPOLIECCE MPOU3BEICHBI 1O
UHHUIIMATHBE apOUTPaXKHOTO CyAa.

I'maBa 7. UCK. IIPABO HA NCK. OBECIIEYUTEJIbHBIE MEPBI
APBUTPAKHOI'O CYJA

7.1. IlousaTtue ucka. DiIeMeHTEI HCKa

Hck B apOUTpaskHOM IMPOLIECCE - CIIOPHOE MPaBOBOE TPEOOBAHUE OJIHOTO JIUIA K JPYyTroMy,
BBITEKAIOIIEe U3 MAaTEPUAIbHO-IIPABOBOTO OTHOIIEHHSI, OCHOBAaHHOE Ha IOPUIMYECKUX (PaKTax U
NPEIbABICHHOE B ApOUTPAXKHBIN CyJ ISl pACCMOTPEHMS U Pa3peIIEHUs] B CTPOIO ONPEIeIEHHOM
IPOLIECCYATIbHOM INOpsKe <14>.



<14> ApOutpaxssiii mporecc B CCCP / Ilog pex. A.A. JlobpoBonbckoro. M.: N3a-Bo
Mockogckoro yH-ta, 1983.

Hck nmeeT 1Be CTOPOHBI:

- TIPOTIECCYATBHO-TIPABOBYIO - OOpallleHrne B apOUTPaKHBIN CyJI ¢ MPOCHOOH O pa3perieHnn
BO3HUKILIETO CHOpa MO CYIIECTBY M O 3allUTe€ HApPYIIEHHOTO WM OCMapHBaeMoOro IMpaBa MU
OXpaHsAEMOr0 3aKOHOM HMHTEpPECa;

- MaTepHAIbHO-TIPABOBYIO CTOPOHY - CIIOPHOE MaTepHalbHO-IIPaBOBOE TPeOOBaHHUE HUCTIA
K OTBETYHKY, KOTOPOE YKa3aHO B ICKOBOM 3asBJICHHH W MOJICKHUT PACCMOTPEHHIO IO CYIIECTBY
B CTPOTO YCTAHOBJICHHOM 3aKOHOM TMOPSJIKE.

DJIEMEHTHI MICKa COCTABJISAIOT MPEIMET HCKa M OCHOBAHUE UCKA.

[IpenMer ucKa - KOHKPETHOE MAaTepHAIbHO-NPABOBOE TPEeOOBaHHE HCTIA K OTBETYHKY,
KOTOPOE BBITEKACT M3 CIOPHOTO MAaTEPHAILHO-IPABOBOIO OTHOIICHUS U IO TOBOJY KOTOPOTO
apOUTPaXKHBIN Cy JOJHKEH BHIHECTH PEIICHUE TIO Ty .

OcHoBanne wucKa - (haKTHYECKHE OOCTOSATENhCTBA, W3 KOTOPBIX BBITEKACT IPABO
TpeOOBaHUS UCTIIA U HA KOTOPBIX UCTEI] OCHOBBIBAET CBOM TPEOOBAHUSI.

dakTH4ecKre OOCTOATENhCTBA - 3TO IOpHAWYECKUE (DaKThI, T.e. OOCTOSTENLCTBA, C
KOTOPBIMH 3aKOH CBSI3bIBA€T BOSHUKHOBEHHE, U3MEHEHNUE, MPEKpaIleHne MPaBOOTHOLIEHUH THO0
WHBIC TIPABOBBIC TIOCIICICTBUS.

[IpaBoBOE OCHOBaHME UCKa - YKa3aHHE B MCKOBOM 3asBJICHMM Ha HApyIICHHE 3aKOHA U
WHBIX HOPMATHBHBIX aKTOB, U3 KOTOPBIX BBITEKACT TPEOOBAHUE MCTIIA K OTBETUHKY.

[Tockonbky CcyOBEKTHBHOE TIpaBO, KaK MPaBHJIO, OCHOBBIBAETCA HE Ha OJHOM
IOPUIMYECKOM (PaKTe, a Ha WX COBOKYITHOCTH, TO B OCHOBaHHE WCKa JIOJDKEH IMPHUBOJIUTHCS
oTpeieNIeHHbIN (DaKTHUECKUI COCTaB.

@DaKThI, COCTABIISIONINE OCHOBY MCKa, MOYKHO Pa3JICJIUTh HA TPHU TPYIIITHL:

1) QaxTel HEMOCPENCTBEHHO MPABONPOU3BOIAIINE - M3 KOTOPBIX HEMOCPEICTBEHHO
BBITEKAeT TpeOOBaHUE UCTIIA;

2) ¢akThl aKTUBHOM M MACCUBHOMW JIETMTUMALMU - TIOCPEICTBOM YCTaHOBJIEHHS! KOTOPBIX
OTIpeieIIsIeTCsl HaATIeKAIUI XapaKTep CTOPOH B apOUTpakHOM Tporiecce. PasnmuyaroTcst GpakThr:

- YKa3bplBalOIIME Ha CB3b TPeOOBaHUS C OMPEJCICHHBIM CYOBEKTOM, 3asBUBLIMM 3TO
TpeOOBaHUE, TO €CTh C UCTIIOM, - (DaKThl AKTUBHOU JIETUTUMAIIUY;

- YKa3bIBAIOIIME Ha CBS3b ONpEAENEHHOW 00S3aHHOCTH C OTBETYMKOM - (DAKThI MAaCCUBHOM
JETUTUMAITUY;

3) ¢akThl MOBOJA K MCKY - YKa3bIBaIOIIKME HAa TO, YTO HACTYMUJIO BpeMs Ui oOpalleHus B
cyn 3a cyaebHoi 3amuTod. To ecTh (aKkThl CBHIACTEIBCTBYIOT O HEBO3MOXXHOCTHU
yperynupoBaHus jiesia 6e3 oOparieHus: B apOUTpaXKHbIHN CY/I.

7.2. Bunpl uckoB. OCHOBaHUS KJIacCHU(PUKAIIII

Hcku knaccupuuupyroTcs o pa3InuyHbIM OCHOBAHUSAM:

1) no npoueccyanbHO-NIPaBOBOMY KPUTEPHUIO PA3IUYAIOT:

- UCKM O NPU3HAHUM - COZEpXKallue TpeOOBaHME MCTLA O MPU3HAHUM HAIUYUSA WIIH
OTCYTCTBHUSI KaKoro-1u0o MpaBa WU MPABOOTHOIIEHHS (HampuMep, UCK O NMPU3HAHUM CICIKU
HEJICHCTBUTENbHOM, O NPU3HAHUM IIpaBa COOCTBEHHOCTH). Pa3nuuaroT NOJOXKUTEIbHBIE WU
OTpHULATENbHbIE UCKU O NPU3HAHUU;

- UCKM O NPUCYXKACHUU - COJAEp)KalllMe TPeOOBaHUE O MPHUCYKICHUU K COBEPLICHHUIO B
I0JIb3Y HCTIA CO CTOPOHBI OTBETYMKA OINPEACICHHBIX ACUCTBUH (Iepefaud HMYIIECTBa,
BO3BpATa JIEHEKHBIX CPENICTB);

- TmpeoOpa3oBaTeNbHbIE MCKU - HAIpaBICHBl HA MpEKpalleHue, U3MEHEHHE, a B psfe
CJIly4aeB M BO3HUKHOBEHHE HOBOT'O MAaTEPUAJILHOTO ITPABOOTHOLLIECHMS;

2) 1o MaTepualbHO-NPAaBOBOMY KPUTEPUIO pa3iIMyalOT HCKH, BO3HUKAWOIIUE U3
IpaXkJIaHCKUX, aIMUHUCTPATUBHBIX, KHUIIUIHBIX, HAJIOTOBBIX U MHBIX IPABOOTHOUICHUH.



[TpakTHdeckoe 3HaUCHUE MaTePUATHHO-TIPABOBOH KIAaCCH(HUKAIIUN COCTOUT B TOM, YTO OHA
SIBIISIETCS OCHOBOIA:

- CyIeOHOM CTaTUCTHUKHU;

- 0000111eHUs Cy1e0HOM TPAKTUKH;

- HAYYHBIX U MPUKIATHBIX UCCIEAOBAaHUN MO OCOOCHHOCTSIM Cy/Ie0HOTO pa30oMpaTenbCcTBa
OTJICIbHBIX KAaTeTOPUH JIeT;

3) 1o XapakTepy 3alluIaeMoro HHTEpeca pa3inyaroT:

- TUYHBIE CKY - HATIPABIIEHBI HA 3alIUTY COOCTBEHHBIX HHTEPECOB HCTILIA;

- HCKH B 3aIIIUTy TOCYJapCTBEHHBIX, Ty OJIMYHBIX HHTEPECOB H T.JI.;

- KOCBEHHBIE (TIPOU3BOIHBIC) UCKH - HAIIPABJICHBI HA 3aIIUTY MPaB aKIIHOHEPHBIX OOIIECTB,
OOLIECTB C OrpaHUYEHHOW OTBETCTBEHHOCTHIO B CIyya€ HE3aKOHHBIX JEHCTBUM HX
YOPaBISIONIUX, IO BUHE KOTOPHIX TPUYUHEHBI YOBITKH OOIIECTBY.

7.3. IIpaBo Ha uck. [IpaBo Ha mpeabsIBICHUE UCKa

[IpaBo Ha oOpareHue B apOUTPaKHBIA Cyd BBITEKAET U3 OOIIEro KOHCTHUTYLIMOHHOTO
npaBa Ha CyAeOHYIO 3alllMTy, MPEAOCTABICHHOTO KXKAOMY JMIY (Kak (pu3muecKkoMmy, TaK H
IOpUANYECKOMY) B cooTBeTcTBUU cO CT. 46 Koncturynuu PO. Ilpu xapakTepucTuke mnpasa Ha
oOpamieHne B apOUTPaKHBIA Cy/I KaK 3JIeMEHTa KOHCTUTYLIMOHHOTO MIpaBa Ha CyJeOHYIO 3aIIUTY
ClelyeT UMEeTh B BHUIYy €ro abcomoTHbIN xapakTtep. Tak, B muchbme Briciiero ApOUTpaxHOTO
Cyna PO ot 14 urons 1995 r. N C1-7/OI1-328 "O HekoTopsix BbIBomax u3 IlocraHoBiIeHUs
Koncrurynuonnoro Cyaa Poccuiickoit @enepauuu ot 03.05.1995 N 4-I1, umeromux 3HaueHue
JUTSL  ESTCIIbHOCTH apOUTPaKHBIX CYyI0B" pPa3bsCHEHAa BaXHOCTh IMpaBWja O TOM, 4TO B
cootBeTcTBUU cO CT. 46 Kouctutyuun P® mpaBo Ha cyaeOHYyrO 3amuTy HE MOXET OBITh
OTPAHWYCHO HH TIPU KAKUX OOCTOSATEIHCTBAX, U HEOOXOIUMOCTH UIsI apOUTPaXKHBIX CYJIOB B
MPAKTHYECKOHN JEITeTbHOCTH CTPOTO PyKOBOJICTBOBATHCS YKa3aHHBIM MOJIOKEHUEM.

CrnenyeT Takke MMETh B BHIY, YTO MPaBO HA CIPaBEUIMBOE CyneOHOE pa3dMpaTenbCcTBO,
YCTaHOBJICHHOE B CT. 6 EBpOIECcKO KOHBEHIIMH O 3aIIUTE IIPaB YEJIOBEKAa U OCHOBHBIX CBOOO,
B KaU€CTBE OJTHOTO U3 3JIEMEHTOB BKIIFOUAET M MPABO YYACTHHUKA CTIOpa Ha 3P(HEKTUBHBIN TOCTYII
K CyJy, IPaBOMOYHOMY pa3pelIuTh €ro Aeo.

B apOutpaxkHOoM Tmpoliecce MpaBO Ha CyJAeOHYIO 3alIUTy B CyA€ IEpPBOW HHCTAHIIUU
peanuzyetcs B ¢hopme mogaun ucka auoo 3asiaeHus. OCHOBHBIM CITOCOOOM BO30Y KIIEHHUS Jea
SIBJISIETCS TI0J]a4a WCKA, MOCKOJBKY 3asBICHHEM BO30YXKIAIOTCS TOJIBKO JeNa M3 MyOIUYHBIX
MPaBOOTHOIIEHUH, OCOOOTO MPOM3BOJCTBA M O HECOCTOSATEIHLHOCTH (OAHKPOTCTBE). DTUM U
OTIpe/IeNIIeTCS 3HAYCHHE N3YUYCHHS ITpaBa Ha MPEAbIBICHUE CKA B apOUTPaKHOM IpoILiecce.

B nonatuu npaBa Ha MCK BBICTYMAIOT JBa HEPA3PHIBHO CBA3aHHBIX MPABOMOUHS: MPaBO Ha
MpeIbsBICHUE UCKA U TIPABO HA YIOBJIETBOPEHUE UCKA.

[IpaBo Ha HCK - 3TO HE caMO HapylIeHHOEe CYOBEKTMBHOE IPaBO, a BO3MOXHOCTH
MONMy4eHUsl 3allUThl B OMNPENEJICHHOM IMPOILECCYyalbHOM TMOpPSAKE, B  ONpeAeTIeHHOU
MpoIIecCyaabHON UCKOBOM (hOpME M BMECTE C TEM MPUHYIUTEIHHON €r0 peaTn3aini.

[IpaBo Ha cyneOHYIO 3amIUTy B apOUTPa’KHOM IMPOLIECCE PEeaM3yeTCsl MPEXKIE BCETO B
IpaBe Ha UCK B apOUTPa’KHOM IpOIIecce.

PasznuyaroTcs mporieccyanbHO-TIPaBOBasi U MaTepUATBHO-TIPABOBAsI CTOPOHEKI MpaBa Ha MCK:

- IpolleccyalbHO-PaBOBasi CTOPOHA MpaBa Ha UCK, T.€. HAJTMUYKME UM OTCYTCTBHE MpaBa Ha
NPEIbSIBICHUE KCKA, MPOSBISCTCS MpPH TMPEAbSBICHUM WCKa. Ecom y UCTIa ecTh MpaBo Ha
IpeIbsBICHUE UCKA, TO CyJ IPUHUMAET 3asBJIEHUE K PACCMOTPEHUIO;

- MaTepualbHO-TIPABOBasi CTOpPOHA TpaBa HA WCK, T.e. MPABO HA YJOBIETBOPECHUE HCKA,
npoBepsieTcsl B 3acellaHuu apOUTpPakHOTO CyJa TMpu pa3pelieHuu cmopa. B cioydae
000CHOBaHHOCTH TPeOOBaHMUN HCTIA K OTBETYMKY KaK ¢ (PaKTHUECKOW, TaK U C IOPUIUUECKOU
CTOPOHBI, MCK OyJeT MoJiexaTh YJIOBJIETBOPEHHIO, IMOCKOJbKY y HCTHAa OyneT mIpaBo Ha
yIOBJIETBOPEHHUE HCKA.



[IpennoceimkaMu OTCYTCTBHS IpaBa Ha MPEIBSIBICHHE WCKa SIBISIOTCS CIEIyIOIIne
OCHOBAHHS:

- CIIOp HE TIOJUIEKHUT PACCMOTPEHHUIO B apOUTPAKHOM CY/IE;

- IMEETCS BCTYNUBIIHN B 3aKOHHYIO CHITY, IPUHSATBIN 110 CIIOPY MEXIY TEMH K JIUIIAMH, O
TOM € TIPEAMETE U IO TEM K€ OCHOBAHUSM CYIEOHBIM aKT apOUTPaXHOTO Cyza, Cyla OOIIei
IOPHCIUKITMH WM KOMIIETEHTHOTO CyJla HHOCTPAHHOTO TOCYJapCTBa, 3a UCKIIFOUCHHEM CIIy4aeB,
eclii  apOWTPaXHBI CyI OTKazal B TNPU3HAHWA W TPUBEIACHUW B HCIIOJIHEHUE PEIICHHS
WHOCTPAHHOTO Cy/Ia;

- B TNPOU3BOJCTBE CyAa OOMIeH IOPHUCIAWKINH, apOMTPaKHOTO CyJa, TPETEHCKOro cyna
UMEETCS CTIOp MKy TEMH XKE JTUIIAMHU, O TOM K€ TMPEJMETE U TI0 TEM KE OCHOBAHHSIM;

- IMEETCS IPUHSATOE TI0 CTIOPY MEXKIy TEMH K€ JIMIAMH, O TOM K€ MPEeIMETE U TI0 TEM XKe
OCHOBAHHSM PEIICHUE TPETEHCKOTO CyJa, 32 MCKIIOYCHUEM CIIy4aeB, €CIM apOMTPaXKHBINA Cyl
OTKa3aJl B BbIJa4€ HCIOJHHUTEIBHOTO JINCTA HA MPHHYAWUTEIHBHOE WCIOJHEHUE pPEUICHHUS
Tperetickoro cyna (ct. 150 AIIK P®).

[lepBast mpeanocklIKa MpaBa Ha TPEABIBICHUE MCKA O3HAYAET, YTO CIOP JOJDKEH OBITh
MIOJIBEJIOMCTBEH apOUTPAKHOMY CYY.

Bropas mpenmoceuika TmpaBa Ha TPEIBSBICHWE HCKA - OTCYTCTBHE BCTYNHBIIETO B
3aKOHHYIO CHJIy PCIICHHs CyAa OOIICH FOPUCAMKIIMU, apOUTPaKHOTO CyJa, BBIHECEHHOIO IO
TOXKIAECTBEHHOMY HCKY, W OTCYTCTBHE pEUICHHS WM OIPEACICHUs Cylda O MpeKpalleHUH
MPOM3BOJICTBA IO JIENTy JTHOO0 00 YTBEPIKICHHUHA MHUPOBOTO COTJIAIIICHUS CTOPOH.

TpeThst peAnockUIKa MpaBa Ha MPEIbsIBICHUE UCKA - OTCYTCTBHE B IPOM3BOJCTBE Cyla
oO1Iel FOPUCAUKIIMH, ApOUTPAKHOTO, TPETEUCKOTO Cy/1a Jiejia MO TOKIACCTBEHHOMY HCKY.

7.4. CoeqnHEeHHE U Pa3beIMHEHUE HCKOB

B coorBerctBun co cr. 130 AIIK P® wucren BmpaBe COEAMHUTH B OJHOM HMCKOBOM
3asIBJICHUH HECKOJIBKO TPEOOBAaHUM, CBS3aHHBIX MEXKIY COOOW MO OCHOBAaHUSM BO3HUKHOBEHUS
WIM TIPEIOCTABIIEHHBIM Jo0Ka3aTenbcTBaM. CBS3aHHOCTh MOHMMAETCA JOBOJIBHO IIIHPOKO,
HalpUMeEp,  B3aUMOCBSI3aHBI  JIEHEXKHbIE  TpeOoBaHus.  JlomyckaeTcss  TpebsIBICHUE
OJIHOBPEMEHHO B OJTHOM HCKE HECKOJBKHUX TpeOOBaHUM, MOJBEJOMCTBEHHBIX apOUTPaKHOMY
Cylly, HampuMep O B3bICKAHMM CYMMBI OCHOBHOTO J0Jira, YOBITKOB M HEycCToWku. Takoe
o0beIMHEHHE OTBEYAaeT HauyajgaM IpPOLECcCyaJbHOW 3KOHOMHUHM U pallOHAIM3UpPYEeT CyaeOHbIe
npoienypsl. BMecte ¢ TeM HeIOMyCTUMBI CBSI3U, KOTOPBIE MEMIAIOT PACCMOTPEHUIO JIeTIa.

B nynkre 7 [loctanoBnenus [Inenyma Briciiero Apoutpaxknoro Cyna P® ot 31 oxTsa6ps
1996 r. N 13 "O mnpumeHeHuu ApOUTPaKHOTO TMPOIECCYATBHOTO Kojaekca Poccuiickoit
®denepany Py pACCMOTPEHUU /1€ B Cy/I€ NTEPBOM MHCTAHIIUU" Pa3bsICHEHO, YTO UCTEILl BIIPAaBE
COCIMHUTH B OJIHOM HCKOBOM 3asiBJICHHH HECKOJBKO TPEeOOBAaHMIA, CBSI3aHHBIX MEXKIY COOOM.
CoennHeHNEe HECKOJIBKUX TPeOOBaHUI MOXKET UMETh MECTO, KOTJa OHU CBSI3aHBI MEXIy COOOMU
M0 OCHOBAHMSIM BO3HMKHOBEHHUS WJIM MPEACTABICHHBIM JI0KAa3aTENIbCTBAM (B YacCTHOCTH, O
B3bICKAHUH HEBO3BPAILIEHHOTO KPEIUTa, MPOLIEHTOB 3a MOJIb30BAaHUE KPEIUTOM U HEYCTOMKH; O
NpPU3HAHUM HEJICUCTBUTENBHBIM aKTa U O BO3BPATE€ CyMM, YIJIAYEHHBIX HA OCHOBAaHUU 3TOTO
aKTa; O B3BICKAHUM CTOMMOCTH HEIOCTa4M, IOJYyYEHHOM MO HECKOJIbKUM TPAHCHOPTHBIM
JTOKYMEHTaM U 0(OpMIICHHON OJHUM aKTOM MPUEMKH WU OTUIAYCHHON MO OJTHOMY PaCUYEeTHOMY
JIOKYMEHTY ).

[IpenbsBneHNe OMOJHUTEIHHOTO TPEOOBAHUS TPOU3BOAUTCS MO OOIIMM MpaBUIIaM
npenbsaBiaeHus ucKoB. Ecnu nonomHuTensHoe TpeboBaHUe HE CBA3aHO C MEPBOHAYATIBHBIM JTHOO
apOUTPaXHBIM CyJ TpPHU3HAET HMX COBMECTHOE PACCMOTPEHHE HEIeleco00pa3HbIM, CYII
OTKa3bIBaeT B UX COBMECTHOM PACCMOTPEHHH.

ApOuTpakHbIil Cy/ IEPBOY MHCTAHIIUU BIPaBe OOBEAMHUTH HECKOJIBKO OJHOPOIHBIX e,
B KOTOpBIX YYacTBYIOT OJHM M T€ >K€ JHIa, B OJHO MPOU3BOACTBO JiI COBMECTHOIO
paccMOTpeHusl TUOO BBIASIUTH OJTHO WM HECKOJBKO COCIMHEHHBIX TPEOOBAHUN B OTACIHHOE
MIPOU3BOJICTBO, €CJIM MIPU3HAET 11€JIeCO00Pa3HbIM pa3ieIbHOE PACCMOTPEHUE TPEOOBAHUH.



OObenuHEHHE e B OJHO TPOHM3BOJACTBO M BBIACICHHE TpPeOOBaHUI B OTHIEIBHOE
IPOU3BOJICTBO JOMYCKAIOTCSA /O TMPHHATHA CyneOHOrO aKkTa, KOTOPBIM 3aKaHYMBACTCS
paccMOTpeHHe Jiefia B apOUTpakHOM cyje mepBod mHCTaHIMU. OO0 OOBEAMHEHUH NIeTT B OJIHO
IPOM3BOJICTBO M O BBIJCICHUU TPEOOBAaHHWW B OTIEIBHOE IMPOM3BOICTBO ApOMTPAXKHBIH CYH
BBIHOCUT OIPEJIETICHUE, KOMMMU KOTOPOro HANpaBISAIOTCA JIMLAM, ydacTByromuM B aene (ct. 130
AIIK PO).

7.5. 3amnTa OTBETYMKA IPOTUB UCKA. BCTpeuHslii uck

ApOutpaxHbiii nponeccyainbHblii Kogekc P® Hajgenser ucTHa M OTBETYHMKA pPaBHBIMHU
BO3MOXXHOCTSIMH, PaBHBIMH IIpaBaMH M OOS3aHHOCTSMH MO 3aIUTE WX HHTEPECOB B XOJE
cyleOHoro pa3OuparenbcTBa. B 4acTHOCTH, OTBETUMK BIIPaBE 3aIMLIATHCSA OT MPEIbSABICHHOIO
K HEMY MCKa, UCIOJIb3Ys Ui 3TOro IpaBa, npeaoctaBieHHble AIIK PO.

3amura OTBETYMKA IPOTUB MCKAa OCYLIECTBIIAECTCS IIyTEM HCIIOJIB30BAaHUS MaTEPHAIBHO-
IIPaBOBBIX U IIPOLIECCYATBHO-IIPABOBBIX CPEJICTB 3aAIIUTHI.

MarepuanbHO-TIPaBOBBIE BO3PAKECHUS

Ilens - ompoBeprHyTh HMCKOBBIE TpeOOBaHUS MO CylIecTBY (0OOCHOBaTh OTCYTCTBHE
CyOBEKTHBHOI0 MaTepUaAILHOTO MIPaBa, O 3aIUTE KOTOPOTo MPOCUT ucTel <15>).

<15> ApburpaxHsiii nponecc: YueOHuk s By30B / [lox pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

[IponeccyanbHO-IPaBOBBIE BO3PAKEHUS
IMenp - BOCHPENATCTBOBATH AAJIBHEMILIEMY PAaCCMOTPEHMIO J€jla IO CYILIECTBY ITyTEM

00OCHOBaHMSA HEBO3MOXHOCTH pPAacCMOTPEHMsS [JaHHOTO Jiena B apOUTPakHOM Cyze
(onpoBepruyTh MPAaBOMEPHOCTH KaK BOSHUKHOBEHUS MPOLIECCa, TaK M €ro MPoIoJHKeHus <16>).

<16> ApOuTpaxuslii mporecc: Yuebuuk as By3oB / [lox pen. mpod. M.K. Tpeyraukosa.
M.: OOO "T'opogeu-Uzgat", 2003.

Bozpaxkenuss oTBeTYMKa MPOTHB HCKa MOTYT OBbITh OQOpPMIIEHBI B 3asBICHHIX,
X0JlaTaiicTBax U T.J., B TOM YHCJIE€ B OT3bIBE Ha HCK.

OT3BIB HA UCK

OTBeTYMK HampaBiseT WM MPEICTaBIsAECT B apOMTPaKHBIA CyJ OT3BIB Ha HMCKOBOE
3asBJIEHUE C MPHJIOKEHUEM JTIOKYMEHTOB, KOTOpPbIE MOATBEPKIAIOT BO3PAXKEHUS OTHOCUTEIHHO
UCKa, a TakKe JOKYMEHTOB, KOTOpble MOATBEP)KIAIOT HANpaBiCHUE KOMUM OT3bIBA U
MpUJIaraeMbIX K HEMY IOKyMEHTOB UCTILY U APYTUM JIMIIaM, YYaCTBYIOIIUM B JIeJIe.

OT3bIB HampasisieTcs B apOUTpPaXHbBIM CyJ M JIUIIAM, YYacTBYIOLIMM B J€Jie, 3aKa3HbIM
MUCHMOM C YBEJIOMJIEHHEM O BPYUYEHHH B CPOK, 00ECTIE€UMBAIOLINI BO3MOKHOCTh O3HAKOMIICHUS
C HUM JI0 Hayaya cy1e0HOoro 3aceaHusl.

OT3BIB NPEACTABIAETCS B TUCBMEHHOU (POpME U COIEPIKUT:

- HAUMCHOBAHHUEC HUCTIIA, €T'0 MCCTOHAXOXACHUC UJIN MCCTO XKUTCJIBCTBA,

- HAaUMEHOBAHME OTBETYMKA, €r0 MECTO HaxXOXICHMS;, €CIM OTBETYHMKOM SIBIISETCS
TpaXXJaHUH, €TI0 MCECTO KUTCIILCTBA, JaTa U MCCTO POKACHUA, MCCTO pa60T51 WM AaTta U MECTO
roCyAapCTBEHHOW PETUCTPALIMY B KAUYECTBE MHAWBUYaIbHOTO MPEANPUHUMATENS;

- BO3PAXKEHUS IO CYIIECTBY 3asBICHHBIX TPEOOBAHUN CO CCHUTKON Ha 3aKOHBI U HHBIE
HOpPMaTHUBHBIE [TPABOBbBIE aKThl, @ TAK)KE HA JOKA3aTeNIbCTBA, 00OCHOBBIBAIOIINE BO3PAKECHHUS,



- IEpEYEHb MIPUIIATaeMbIX K OT3bIBY JJOKYMEHTOB.

B ot13b1Be MOryT OBITH yKa3aHbl HOMepa Telne(oHOB, (akcoB, agpeca 3JIEKTPOHHOU MOYTHI
Y UHbIE CBEACHUS, HEOOXOJUMBIE I IPABHIIBHOTO M CBOEBPEMEHHOI'O PACCMOTPEHHUS JIENa.

OT3bIB OANMCHIBAETCS OTBETYMKOM WIIM €ro npeicraButesieM. K oT3bIBy, NOANIMCAaHHOMY
IIPEACTABUTENEM, IPUIAraeTcs JOBEPEHHOCTh WM WHOM JOKYMEHT, NOATBEPKIAIOIIUE €ro
IIOJIHOMOYHS Ha MTOANKCAHUE OT3bIBA.

Berpeunsiit mck - 3TO  MaTepHalbHO-NIPaBOBOE TpeOOBaHHME OTBETYMKA K HCTILY,
IpeIbBICHHOE AJIS1 PACCMOTPEHUS B TOM K€ CaMOM IIpoliecce, KOTOPbI BO30YKIECH MO MCKY
MCTLA K OTBETYUKY, U TJI€ OHM SIBJISIOTCS CTOPOHAMM 110 JEITy.

OTBeTYMK MMEET MPaBO MPEAbIBUTH UCTIy BCTPEUHBIM MCK A0 MPUHATUS apOUTPaKHBIM
CYJIOM TIEpBOM WHCTAHIMHU CyACOHOTO aKTa, KOTOPHIM 3aKaHUYMBACTCS PACCMOTPEHHUE JieNa MO
cymecTBy (ct. 132 AIIK PO).

Takum 00pa3oM, BCTPEYHBIH HCK MPEACTABISET COOOH HE TOJIBKO CPEACTBO 3aIWTHI
OTBETYMKA IPOTUB IIE€PBOHAYAIBHOIO HCKA, HO U SBISETCS MPOLECCYaIbHBIM CpPEACTBOM
YOBJIETBOPEHUS €r0 CAMOCTOATEIbHBIX TpeOoBaHui <17>.

<17> ApOutpaxusrii mporecc: YueOuuk s By3oB / [lox pen. mpod. M.K. Tpeyrankosa.
M.: OOO "T'oponeu-Uzpat", 2003.

VY cioBUs MPUHATHUS BCTPEUHOTO UCKA apOUTPasKHBIM CYIOM:

1) BcTpeuHoe TpeboBaHNE HANPABJICHO K 3a4€Ty NMEPBOHAYAIBHOTO TPEOOBaHNS;

2) YIOBJIETBOPCHHME BCTPEYHOTO WCKA HCKJIIOYAeT TIONHOCTBIO MJIM B  YacTH
yJIOBJIETBOPEHHE TIEPBOHAYAIBHOTO UCKa;

3) Mexay BCTPEYHBIM M MEPBOHAYAIBHBIM HCKAMH HMEETCSl B3aMMHas CBS3b M HX
COBMECTHOE PaCCMOTPEHHE MPUBENET K Oosiee OBICTPOMY U MPABUIBHOMY PAaCCMOTPEHHIO Aea.

OTcyTcTBHE YCIIOBUM 7Sl IPUHATHS SABJISETCS OCHOBAaHUEM JJIs1 BO3BPALLECHHS BCTPEYHOTO
UCKa apOUTPAKHBIM CYIOM.

HeBo3MOXHO mTpenbsBICHHE BCTPEYHOTO HCKAa TPETbEMY JIMILy, HE 3asBISIONIEMY
CaMOCTOSITENIHBIX TPeOOBAaHUM, MPOKYpPOPY, T'OCYJapCTBEHHBIM OpraHaM, OpraHaM MECTHOTO
CaMOYHpaBJICHHS U MHBIM OpraHaM, IPeAbSBUBIINM HUCK B 3aLIUTY IMyOJUYHBIX HHTEPECOB.

7.6. O6ecnieunTebHBIE MEPBI APOUTPAKHOTO Cy/1a:
MOHSITHE, KIIaCCU(pUKALIUS

ObecneunTenbHble MEphl apOUTPAKHOTO CyJa - BpPEMEHHbIE MEpbI, NpPUHUMAaceMble
apOUTpaXKHBIM CYJIOM M HallpaBJICHHbIE Ha 00ecleYeHne UCKa WM UMYIIECTBEHHBIX HHTEPECOB
3as1BUTENIS, TAPAHTUPYIOIINE UCIIOJIHEHUE PELICHMS.

OcHoBanus obecnieuntenbHbIX Mep. CormacHo yactu 2 cratbu 90 ATIK P®D:

- eClU HeNpUHATHE OOeCHeUMTEeNbHBIX Mep MOXKET 3aTPyJHUTh WINW CAeNaTh
HEBO3MOXXHBIM HCIIOJIHEHHE CyJeOHOro akTa, B TOM UHUCIIE €CJIM HCIIOJIHEHHE CyAeOHOro akTa
npeanouaraercs 3a npeanenamu Pd;

- TIPUHATHE 00ECHEUNTENIbHBIX MEp HEOOXOAMMO B LIEJSIX MPEIOTBPALCHHS MPUYUHEHHS
3HAYUTEIBHOTO yIepOa 3asBUTEIIIO.

OObecneunTenbHBIM MepaM NMPUCYIIN CIEAYIOUINE TPU3HAKU:

- CPOUYHOCTb;

- BPEMEHHBIN XapakTep;

- 3aIIMTa UMYLIECTBEHHBIX UHTEPECOB 3asABUTEIIS;

- COpa3MEepHOCTb OOECIIEUUTEIBHBIX MEP 3asBJICHHOMY TPEOOBaHMIO.

CpodHOCTh 03HayaeT 0e30TJIaraTelbHOCTh pa3pelieHHsl 3asBICHUS 00 00eCHneunTeNbHBIX
Mepax, a TAKKe MPOLEAYPHYIO YIPOIIEHHOCTb Pa3peIleHus JaHHOIO BOIIpOca.



BpemeHHbIN XapakTep MEp 3aKJIH0YaeTCs B OTPAHMYEHHOCTH MX JICHCTBHS ONPENEIICHHBIM
NIEPUOAOM B 3aBUCUMOCTHU OT TOTO, B KAKOW MOMEHT 3asBJICHO COOTBETCTBYIOILLEE XOJATalCTBO,
Y/OBJIETBOPEH MCK JINOO HET.

3amuTa UMYILECTBEHHBIX NHTEPECOB 3asBUTEIN OTPAKAETCS B LIEJIEBOM HAIPaBICHHOCTU
o0ecneunTeabHbIX MEp - 00ecTIeueHNE UCKa UM UMY LIIECTBEHHBIX HHTEPECOB 3asiBUTEIIS.

Mepsl oOecrieueHHsI UCKa HE MOTYT MPUMEHSATHCS B TE€X CIIy4asx, KOrja OTCYTCTBYET caM
(dakT HapylleHUs IMpaB HCTUA, B OTHOLIEHUM KOTOPOTO MOTYT OBbITh MPUMEHEHbI
oOecnieuntenbHbIe Mepbl. B uacTHOCTH, TpeOOBaHHE O MPUMEHEHUHN Mep MO 00ECIEYEHUI0 UCKa
NyTeM 3alpelieHUs] OTBETYMKY MOATOTaBIMBATh M PACIpPOCTPAHSATh HOBBIE CBEACHUS,
[opoyYalye JeJIOBYI0 pEeNmyTaluio MCTLA, YAOBIETBOpeHHIO He mnomiexur (m. 9 O63opa
NPAKTUKU pa3pelieHus apOUTpa)XHbIMU CyJaMH CIHOpPOB, CBSA3aHHBIX C 3alllUTOM JEI0BOU
penytauuu // Ilpunoxenue Kk uHpopMaunoHHOMY nucbMy Beiciiero Apoutpaxtnoro Cyna PO
ot 23 cents0ps 1999 r. N 46).

Mepsl obecrieueHusi HMCKa NPUMEHSAIOTCS B OTHOIIEHMM KaK YacTHBIX JIMI, TaK |
rOCyapCTBEHHBIX OPraHOB, HAaNpuUMEp B OTHOIIEHWH HAJIOTOBBIX OpPraHOB 10 HCKaM
HaJIOrorjareabIuKoB (nmucsMo Beicmero Apourpaxksoro Cyaa P® ot 10 suBaps 1997 r. N C4-
5/0I0-13; m. 10 INocranoBnenus [Inenyma Bricmero Apourpaxkuoro Cymga P® ot 28 despans
2001 r. N 5 "O HexkoTOpbIX BOmpocax NPUMEHEHMs] 4yacTH IepBoil Hamorosoro koznekca
Poccuiickoit deneparun').

Copa3MepHOCTh 00ecCHeuuTeNbHBIX MEp 3asABICHHOMY TpPEOOBAaHHMIO 3aKIIOYaeTcs B
COOTBETCTBUU (aI€KBAaTHOCTH) MMYILIECTBEHHOI'O MHTEpeca 3asBUTENSI MEpaM, O NPUMEHEHUU
KOTOPBIX OH XOAaTalCTByeT nepes apOuTpakHbIM cyaoM. IlosTomy obecrieuntenbHble MEphI HE
JIOJDKHBI TIPUYMHATh IMYIIECTBEHHOTO yIiep0a OTBETUHKY, B cBsizu ¢ yeM AIIK P® pa3sepHyTO
periaMeHTHpYET MPOoLEAypPY BCTPEUHOro 0OecreueHus..

Cratest 91 AIIK P® mepeuncinser Mepbl 00ecIiedeHHs NCKa, CPEIN KOTOPBIX HA TMPAKTHKE
HauOoJsiee YacTO HCHOJB3YIOTCA HAJIOKEHHE apecTa M 3alpeT COBEepLIaTh OIpe/ieeHHbIE
JEUCTBHUS.

Bunsl obecnieunrenbHbIX Mep:

1) HanokeHue apecta Ha JEHEKHBIE CPEJICTBA WJIM MHOE HMMYILECTBO, MPUHAIJIEKAIINE
OTBETUUKY M HAXOIALIUECS Y HETO WIN APYTUX JIULL;

2) 3ampelieHHe OTBETUMKY M JPYTMM JIMLAaM COBEpLIaTh OIPEJEICHHbBIE NEHCTBUSA,
Kacaroluecs IpeaMeTa cropa;

3) BO3NIOKEHHE HAa OTBETYHKA OOS3aHHOCTU COBEPIIUTH ONPENIEICHHBIC ACHCTBUS B LENISAX
IIPEIOTBPALCHUS IOPYH, YXYILICHUS COCTOSHUS CIOPHOTO HMYLIECTBA;

4) nepenaya CIOpHOTO UMYIIECTBA HA XPaHEHUE UCTIY WIN APYTOMY JIHILY;

5) NpHOCTaHOBJIEHUE B3BICKAHUS 110 OCIAPUBAEMOMY HCTLIOM HCIOJIHUTEIBHOMY MWIIH
WHOMY JIOKYMEHTY, B3bICKAHUE 0 KOTOPOMY IMPOU3BOIUTCS B OeccriopHOM (O€3aKIENTHOM)
HOPSIIIKE;

6) MPHOCTAHOBJIEHHE peATM3alMUd HMYIIECTBA B CiIy4yae TMpEeIbsIBICHUS HCKa 00
0CBOOO0XKJICHH UMYIIECTBA OT apecTa.

Crnenyer UMeTh B BUy NIPH XapaKTEPUCTHKE 00€CIEUNTENLHBIX MEp CIeIyIoIIee.

Bo-nepBbIX, apOUTpaxHBIM CYJOM MOET OBbIThb NPHUHITO HECKOJIBKO 00ECIEUHUTENIBbHBIX
Mep OAHOBPEMEHHO, B CBSI3U C YEM OHHM HE HOCSIT B3aUMOUCKIIIOUAIOIIUI XapaKTep.

Bo-BTOpBIX, Kpyr 0o0ecneunTeNbHBIX MEp He fABIsAeTCS 3akpblThiM. Hanpumep, B psne
(benepanbHBIX 3aKOHOB cozepKaTcs 6ojiee KOHKPETHBIE MEphl 00ecieueH s MCKa, OTPaXKaroIue
crienuuKy OmpeneeHHOTO BHIa IOPUANYECKON AesTeNbHOCTH (Hampumep, cT. cT. 1302, 1312
'K PO, ct. 46 @3 "O HecocTosTenbHOCTH (OaHKPOTCTBE)").

ApOUTpPaXHBIM CyZIOM MOTYT OBbITh NPHUHATHI MHBIE OOECIIEUUTENbHBIE MEpBI, a TaKKe
OJTHOBPEMEHHO MOXET OBITh MPHUHATO HECKOJIBKO obOecneunTenbHbIX Mep. ObecneunTeNbHbIe
MEpBbI JOJKHBI OBITh COpPAa3MEPHBI 3asIBIEHHOMY TPEOOBaHUIO.

7.7. Obecneuenne ucka. Berpeunoe obecrnieueHne ucka



3asgBieHne o0 oOecrmeueHUH HCKa MOXET OBITh TMOJAaHO B apOUTPaKHBIN Cyn
OJTHOBPEMEHHO C MICKOBBIM 3asBJICHHEM WM B TPOLECCE MPOMU3BOJCTBA IO AETY 10 MPUHSITHS
CyleOHOro aKTa, KOTOPHIM 3aKaHUYMBAETCS PACCMOTPEHHUE JIeNa MO CYIIECTBY. XOAaTaiicTBO 00
00eCTIeYeHNN UCKa MOXKET OBITh U3JI0KEHO B HICKOBOM 3asIBJICHUU.

Copep:xanue 3asiBieHus 00 00ecredeHnH UcKa:

- HAUMEHOBaHKE apOUTPAKHOTO Cy/1a, B KOTOPBIN TIOAAETCS 3asBICHUE;

- HAMMEHOBAHUS MCTIIA U OTBETYMKA, X MECTO HAXOXKICHUS UM MECTO KUTEIIbCTBA;

- IPeIMET CIOpa;

- pa3Mep UMYIIECTBEHHBIX TPeOOBaHUI;

- 000CHOBaHME MPUYMHBI OOpAIICHHS C 3asBJICHUEM 00 00eCIIeYeHNH UCKa,

- obecrieuuTeNbHas Mepa, KOTOPYIO MPOCUT MPHUHSTH UCTEI;

- IepEeYeHb MPUIIAraeMbIX JOKYMEHTOB;

- UHbIE CBEJICHUS.

3asBnenue o0 o0ecreuyeHnr UCKa TOAMKUCHIBACTCS JTUIIOM, YIACTBYIOIIUM B JIEJI€, U €T0
MPEJICTAaBUTEIICM.

3asBneHne 00 oOecrmeyeHMHM HCKa  pacCMaTpUBaeTcsl  apOUTPaXXHbIM  CYJOM,
paccMaTpUBAIOLIUM €0, HE MO3Hee CISAYIONEro AHsS TMOocie JHS MOCTYIJICHUS 3asBICHUS B
cyn 0e3 W3BEIIEHHWs CTOPOH. 3asBiieHHE 00 00eCledYeHWH KCKa paccMaTpHUBACTCS CyAben
€MHOIHYHO.

B obecnieuenun ricka MOKET OBITh OTKa3aHO, €CITH OTCYTCTBYIOT OCHOBAHUS IS IPHHSATHUS
Mep 1Mo 00eCcTIeueHUI0 UCKa.

B o0ecrnieuennn ucka HE MOXET OBITh OTKa3aHO, €CJIHM JIMIO, XOAaTaiicTBylomee o0
o0ecreyeHn: UCKa, IPeI0CTaBUIIO BCTPEYHOE 00ECTIeUeHHE.

[To pesymbraTaMm paccMOTpeHHs 3asBICHHA 00 OOECIIEYeHHH HCKa apOUTPaXHBIH Cy[I
BBIHOCHUT OIlpesieTieHre 00 oOecreueHN: UcKa Ui 00 0TKa3e B 00eCTIeueHIH HCKa.

JIOCTaTO4YHO CIIO)KHBIM MOMEHTOM SIBJISIETCS JTOKa3bIBAHUE YCIOBHUU YIOBJIETBOPEHUS
3asBiieHUs1 00 00ecreyeHn! UcKa.

CornacHo yactu 2 cratbu 90 AIIK P® 3asgBuTens JoKeH 10Ka3aTh, YTO HEMPUHATUE 3TUX
MEp MOXET 3aTpyJHUTb WM cleJaTb HEBO3MOXHBIM HCIOJHEHHE CyAeOHOro akra,
IpeOTBPATUTh MPUUMHEHHE 3HAYUTEIBHOTO yiiepOa 3assurento. Kpome toro, ucxoas u3 4. 2
ct. 91 AIIK PO, 3asBuTENs TOHKEH 000CHOBATH U JI0Ka3aTh COPA3MEPHOCTh 00ECIIeUNTEIBHBIX
Mep 3asBIEHHOMY UM TpeboBaHHWI0. Bce mepeuuncinenHble (GakTudecKue 00CTOSTENbCTBA HOCST
OLICHOYHBIN XapakTep, MOATOMY HMX YCTAaHOBJIEHHE MPOUCXOIUT IyTEM ONpPENETICHUs BBICOKON
CTETIEHU BEPOSITHOCTU UX CYIIIECTBOBaHHS, 0COOCHHO 3aTPYAHUTEIBHOCTH JINOO HEBO3MOKHOCTH
B OyAyIlleM HCIIOJIHUTH PEIIeHHEe apOUTPaKHOTO Cyaa. YTMOTpeOJeHne B THIOTE3¢ HOPMBI 4. 2
cT. 90 AIIK P® cnoB "MoxkeT 3aTpyIHUTh" U "clenaTh HEBO3MOXHBIM' TOBOPUT O TOM, YTO CY[{
HE JIOJDKEH JOCTOBEPHO YCTaHABIMBATh (PAKThl YKIOHEHUS! OTBETYMKA OT OyIyIIEro WCIIOIHEHUS
pemeHust cyjna, HO BMECTE€ C TeM JJIsl 3TOro HEOOXOAMMO YCTAaHOBHUTH BBICOKYIO CTEICHb
BEPOATHOCTH CYIIECTBOBAaHHUS TaKUX ()aKTOB WM HAJIM4KE '"peabHON yrpo3bl HEBOZMOKHOCTHU B
Oyay1eM UCTIONHHUTH CyAeOHBIH akT", ToBOps si3bikoM [loctanoBnenus [Ineayma BAC PO ot 31
OoKTsI0ps 1996 1. N 13.

3asBUTENb JOJDKEH TaKXKe J0Ka3aTh COPA3MEPHOCTh 00eCIeUNTEIbHON MEPhI 3asIBICHHOMY
TpeOOBaHUIO, O 3alIUTE KOTOPOTO MPOCUT COOTBETCTBYIOIIEE JIUI0. bonee Toro, copazMepHOCTh
JIOJKHA TPOSIBIIATHCS, HAIIPUMEP, U B COOTHOCUMOCTH pa3Mepa TpeOOBaHUs, O 3aIIUTE KOTOPOTo
IPOCUT 3asBUTENb apOUTPaXKHBI CyJ, U CTOMMOCTH HMMYIIECTBa, HAa KOTOPOE OH MPOCUT
HAJIOKUTh apecT, IN00 UMYIIECTBEHHBIX OCIEICTBUH 3alpeIeHHs COBEPIICHUS ONPeIeICHHBIX
neiicTBuil nomkHUKY. Hampumep, 3ampeT Ha OTrpy3Ky MNPOIYyKUUU KPYMHOMY MPEANPUSATHIO
BPSII JTU 1I€7IECO00pa3eH Mo UCKY Ha HEOOIBIITYI0 CYMMY.

Takum o6pa3om, onpeneneHrue 00 00ECTICUUTEIBHBIX MEPAX MOKET BEBIHOCUTHCS HE TOJIBKO
Ha OCHOBE JOCTOBEPHO YCTAHOBJIECHHBIX (PAKTOB, CBHUIETEIHCTBYIOIIMX O HEI0OPOCOBECTHOM



MOBE/ICHUU OTBETUYMKA, HO U IPU JOKa3aHHOCTU HAJIMYMUS BBICOKOM CTENEHU BEPOSATHOCTHU TAKOTO
MOBEJCHUSI.

ApOUTpaXHBIM TpolecCyalbHBIN Komeke P® He ompenmensier Kpyr JI0Ka3aTelIbCTB,
KOTOpbIE MOTYT HCIIOJb30BAaThCS Ui JIOKa3blBaHUS HCTLOM, 3asBUBIIMM XOJATalCTBO O
NPUMEHEHUN O0ECTICUYUTEIBHBIX MEpP, HEBO3MOKHOCTH HCIIOJIHEHHUSI PELICHHS Cylia BCIEICTBHE
JEMCTBUM OTBETYMKA. 3aKOHOAATENIbCTBO TAKXKE HE YCTAHOBWJIO 3/I€Ch CIELUAJIbHBIX MPABUII
JOTIYyCTUMOCTH cpeAcTB JokasbiBaHus. Mcxons us cr. 64 AIIK P®, nokazarenbctBamu OyayT
mo0ble  cBemeHUsT O  GakTax, KOTOpble TMOATBEPXKIAIOT BO3MOXHYIO B OyayiieMm
3aTPYyJHHUTEIBHOCTh MCIOJIHEHUsI pemeHus cynaa. [losToMy mcrer BnpaBe MPHUBOAWTH JTIOObIE
dakTUYeCKue TaHHbIE, CBUICTENHCTBYIOIINE O BO3MOXKHOM HEJOOPOCOBECTHOCTH OTBETYHKA.

K yncny Takux qoka3aTesbcTB MOKET OTHOCUTHCSL:

- MpeAllecTBYIOIIas Iepernucka CTOPOH, CBUACTENIBCTBYIOIIAs O 3aTATMBAHUU
paccMOTpEHHUsI JieJIa CO CTOPOHBI OTBETUYHKA, HAIPUMED, BO BPEMsI COOJIIO/IEHUS] IPETEH3MOHHOTO
NOpsI/IKa pa3pelieHus Cropa;

- 3aMBJICHME OTBETYMKOM HEOOOCHOBAHHBIX XOJATAHCTB ¥ TpeOOBaHMIA, TaKXKe
HaIlpaBJICHHBIX HA 3aTSTUBaHUE MPOLIECCa;

- OpUHATHE MEp K TEepeBOAYy HMYIIECTBa M JICHEXKHBIX CPEICTB Ha JIOYEpHHE U
"poacTBeHHBIE" KOMIAHWUU, OAHKH U T.J., IPUHATHE MEpP K OOBABICHUIO OTBETUMKA OAHKPOTOM
10 €0 UHUIMATUBE U T.J.

Nudopmanusa 06 yka3aHHBIX JEHCTBUSX OTBETYMKA MOXKET OBITH IMOJYYEHAa W3 CaMbIX
pa3IMYHBIX HMCTOYHWUKOB, B TOM YHCJIE W U3 CPEACTB MAacCOBOM HWH(GOpMAIMH, BKIIOYAs
pasznuyHble aHAIUTUYECKHe u3aaHus, nockoibky AIIK P®, moauepkHem emie pa3, B JaHHOM
clly4ae HEe OTPaHMYUBAET KPYT CPEACTB JOKA3bIBAHUSI.

bpemsi nmokaspiBaHusi (akTOB, CBUACTENBCTBYIOIMIMX O HEOOXOIWMOCTH TPUMEHEHUS
o0ecreunTenbHbIX MEp, BO3JIaraeTcsl Ha 3asBUTENS 0€3 BBICIYIIMBAHMS APYroil ctoposl. Ilpu
paccMOTpPEeHHH 3asBJICHHUM O 3aMeHe OJJHOW oOecrneunTenbHol Mepsl apyroi (cT. 95 AIIK P®) u
00 ormene oOecneuenust ucka (cr. 97 AIIK P®) apOutpaxsblii Cyq HpoOBOIUT cyleOHOe
3acejaHle, B KOTOPOM KaK[asi CTOpOHa HMMEET BO3MOXKHOCTh J0Ka3aTh CBOU TpeOOBaHUS U
BO3Pa’KEHUS.

[To pe3ynbrataM paccMOTpeHuUs: Bompoca 00 obecrieueHus: UCKa KOMUH ONPEIeTICHUS:

- 00 obecriedyeHWM HCKa HE TMO3JHEE CJEAYIOUIEro JAHS IOCTe JHS €ro BhIHECEHHS
HANpPaBIAIOTCS JIMLAM, yYacTBYIOIIMM B Jeie, OPYrHMM JIMIIaM, Ha KOTOPBIX apOUTpa)KHbIM
CYJIOM BO3JIO)KEHBI OOS3aHHOCTH TIO HCIHOJIHEHUIO OOECIEYUTENIbHBIX MeEp, a TaKkKe B
3aBUCUMOCTH OT BHJA TMPUHATBIX Me€p B TOCYJAapCTBEHHBIE OpraHbl, WHBIE OpraHHbI,
OCYLIECTBIISAIONIME TOCYJaPCTBEHHYIO PETUCTPALIMIO UMYIIECTBA WM [IPaB HA HETO;

- 00 oTKa3e B 00€CIEUeHNH MCKa HAMPABISIOTCS JIMITY, OOpaTUBIIEMYCS C 3asBJICHUEM 00
o0ecreueHNH UCKa.

3ameHa OJHOW OOECIEYMTENIbHOW MEphI APYTOM JOMYCKAETCsl M0 XOJaTaHCTBY MCTIA WU
OTBETUHKA.

Bompoc o 3ameHe omHON 00ecHEeYMTENIBHOW MeEphl JAPYTOW pa3pemaeTcs apOUuTpaKHbIM
CyIOM B CyAeOHOM 3acelaHUM HE TO3[HEe CIEAYIOLIEro THs IOCie IHS TMOCTYIUIEHHUS B CyJI
X0JIaTaliCTBa O 3aMEHE OJTHOM 00ECIIeYNTEIHHOM MEPhI IPYTOM.

VcnonHenue ompeneneHuss apOUTPaXHOro cyna o0 00ecre4eHWH HCKa IMPOU3BOAUTCS
HEMEIJIEHHO B TMOPSAKE, YCTAaHOBJIIEHHOM JJIsi UCIHOJHEHHs CYJIEOHBIX aKTOB apOUTPaXKHOTO
cyna. Ha ocHoBanum onpeznenenus 00 o0ecriedeHny UCKa BBIAAETCS UCTIOTHUTEIbHBIH JIHCT.

3a HEUCNOJIHEHHE OINpEAeTICHUs JHUIIOM, Ha KOTOPOE CYJIOM BO3JI0KEHBI 00S3aHHOCTH O
WCTIOTHEHUIO O0ECTICUUTENBHBIX MEP, 3TO JTUI0 MOKET OBITh IOJIBEPTHYTO CyIeOHOMY mITpady.

B cnywae ynoBneTBopeHHs UCKa OOECHIEUUTENbHBIE MEPhl COXPAHSAIOT CBOE AEHCTBHE J0
(paKTHUECKOro HCIOJHEHUS CyAeOHOr0 aKTa, KOTOPHIM 3aKOHUEHO PACCMOTPEHHE [ena II0
CYyILIECTBY.



B cnyuae oTkasa B yIOBIETBOPEHHHM WCKa, OCTaBICHHS HCKa 0€3 pacCMOTpEHHs,
MPEKpaIeHUs] MPOU3BOJICTBA MO JENy 00eCleYUTeNbHbIE MEPHI COXPAHSIOT CBOE ACHCTBHE 0
BCTYIUICHHUS B 3aKOHHYIO CHJTy COOTBETCTBYIOIIETO Cy/I€OHOTO aKTa.

OtmeHa oOecnedeHuss HCKa AapOUTPaXHBIM CYIOM MOXET OBbITh MpPOU3BEIEHA
apOUTPaKHBIM CYJIOM, PAaCCMATPHBAIOIIUM JIEJIO 110 XOJIaTalCTBY JIMIIA, YIaCTBYIOIIETO B JIEe.

Bompoc 06 oTrmeHe obecriedeHHs] MCKa pa3peliacTcsl CyAbeid €AMHOIMYHO B CyJIeOHOM
3acellaHuu B TISATUIAHCBHBIA CPOK CO JIHS TIOCTYIUICHUS 3asBJICHHUS B apOUTPaXHBIA cyn 0e3
BBI30Ba CTOPOH.

B ciydae mpencraBieHus OTBETYMKOM JJOKYMEHTA, TIOATBEP)KIAIOIIETO IPOU3BEACHHOE UM
BCTpeuHoe oOecredyeHue, BOMpoc 00 oTMeHe oOecredyeHuss MCKa paccMaTpuBaeTcs
apOUTPaKHBIM CYJIOM HE TO3HEE CIEAYIOUIETO JTHS.

ApOUTpaXHBIM CYJIOM BBIHOCSTCS OIpeneieHus: 00 OTMEHE WJIM OTKa3e B OTMEHE
o0ecneYnTeNbHbIX MEpP, KOTOPbIE MOTYT OBITH 00KaJIOBaHBI.

Konuu omnpeneneHus HampaBisIFOTCS —JIMIIAM, YYacTBYIOIIMM B Jelie, Takke B
TOCYJIapCTBEHHBIE OpPTaHbl, MHBIE OPTaHbI, OCYIIECTBISIONINE TOCYAAPCTBEHHYIO PETUCTPAIHIO
MMYIIIECTBA WU MIPaB HA HETO.

OTtka3 B oTMEHe obOecreueHus] MCKa He MPEMSITCTBYET MOBTOPHOMY OOpAIEHUIO C TaKUM
K€ XOJIaTaliCTBOM NPU TOSBIEHUU HOBBIX OOCTOATEIHCTB, 0OOCHOBBIBAIOIIUX HEOOXOIUMOCTD
OTMEHBI 00ECTICUCHUS UCKA.

Berpeunoe o6ecnieuenue (c1. 94 AIIK P®) - obecrieyenre BO3MENIEHUS] BO3MOXKHBIX ISt
OTBETYHKA YOBITKOB, SBUBIIHMXCS TIOCICACTBHEM 00CCIICUCHHUS 3asIBIICHUS UCTIA, ITyTEM:

- BHECEHHUS Ha JEMO3UTHBIN CYET cyJa JCHEKHBIX CPEACTB B pa3Mepe, MPeNIOKEHHOM
CyZIOM, JINOO TIPEAOCTaBICHHsI OAHKOBCKOHM TapaHTHH, TOPYYUTEIHCTBA WIH HHOTO (PMHAHCOBOTO
o0ecrevyeHus Ha Ty Ke CyMMYy;

- BHECCHHSI OTBETYMKOM Ha JICTIO3UTHBIA CUET apOUTPaKHOTO CyJia JEHEKHBIX CPEJICTB B
pa3Mepe TpeOoBaHUH HCTIIa B3aMEH Mep MO 00ECIEYSHUIO HCKA O B3bICKAHUH JIEHEKHON CYMMBI.

Pa3mep BcTpeuHoro obecriedueHuss MOKET ObITh YCTAHOBJICH B MpEAeNiaX UMYIIECTBEHHBIX
TpeOOBaHUIl HCTIA, YKAa3aHHBIX B €ro 3asBJICHUH, & TaKKE CYMMBI IPOLEHTOB OT 3THX
TpeboBanuii. Pazmep BcTpeyHOro obOecreueHUs HE MOXKET OBITh MEHee IOJOBHHBI pa3Mepa
HUMYILIECTBEHHBIX TPEOOBAHUIA.

O BcTpeyHoM oOecrie4eHUH apOUTPaXKHBIA CyJI BBIHOCUT ONpEICICHHE HE IO3THEe
CJIETyIOIIETO JTHS TOCTe IHS MOCTYIUICHHUS B CYJI 3asBlIeHUs1 00 00ecreueHnn uckKa.

Cpok mpenocTaBlIeHUs BCTPEYHOTO 00eCreYeHNsT He MOXKET MPEBHINIATh MATHAIIATH THEH
CO JTHSI BBIHECEHUS OTIPEIeIICHUSI.

Komust ompeneneHust HampaBiseTCs JIMIAM, YYacTBYIOIIMM B Jiele, HE TI03/IHEe
CJIETYIOIIETO JTHS TOCTe JTHS BBIHECEHUS OMPEIeIICHUS.

Omnpenenenre 0 BCTPEYHOM 00ECTIEYCHUN MOKET OBITh 00)KaIOBAHO.

[Ipu npencraBiieHny B apOUTPaKHBIN CYJl JOKYMEHTA, OATBEPKIAIOIIET0 MPOU3BEICHHOE
BCTpEYHOE OOECIeUYeHHe, WIM 0 HCTEUYCHHM YKa3aHHOTO B OIPENEICHHU Cyla CpPOKa €ero
NpeCTaBlICHUsT apOUTpaXKHBIH CyJ HE TMO3JHEe CIEeAYIOUIero AHs Tocie AHS MOCTYIUICHUs
TaKOTo JJOKYMEHTa paccMaTpUBaeT 3asBIIeHUE 00 00ECTICUeHUH HCKa.

OcHoBaHueM i1 OTKa3a B O0OECIEYEeHHM UCKa SBJSETCS HEUCIOJHEHHE JIUIIOM,
XOJaTalcTBYIOMUM 00 OOeCreYeHUH WCKa, OMpeAeNieHUs apOUTPaKHOTO CyAa O BCTPEYHOM
o0ecreyeHny B CPOK, YKa3aHHBIN B ONPEICICHUN.

OcHoBaHHMeM JUIsI OTKa3a B 0OECIIEYCHHH HMCKAa WM OTMEHBI 00ECIEUCHHsSI MCKa CIYKUT
MPEJICTABICHUE OTBETYMKOM JOKYMEHTA, MOATBEPXKAAIOIIETO MPOM3BEIECHHOE MM BCTPEYHOE
oOecrieucHuUe.

BOSMGH_ICHI/IC YGI:ITKOB, HpI/I‘{HHeHHBIX HCHUCIIOJITHCHHUECM Mep
oOecrieueHus uckKa



VYcraHoBiieHa 0co0ast TOJACYJHOCTh Jel O BO3MEMICHHH YOBITKOB, HPUYMHEHHBIX
HEUCTIOJTHEHHEM OIpeAeNieHus] apOUTpakHOTO cyAa o0 obOecreyeHUM HUcCKa. Takue Cropbl
paccMaTpUBaOTCS TEM K€ CyI0M, KOTOPBI BBIHEC ONpeielieHue 00 00eCTICUeHUH HCKa.

[Tpu 5TOM HCK MOXKET OBITh MIPEIBSIBICH K Pa3HBIM CYOBEKTaM.

Bo-mniepBeIX, K JApyrodl CTOpoHE IMpolecca, HE HWCHOJHUBIICH TaKoe OIpeaecHHE.
Otmetum, yto C.JI. JlertspeB crpaBeATnBO OTMEYall MPOOIEeMAaTUYHOCTh IPUMEHEHHUS JaHHOU
HOPMBI (MMPUMEHUTENHHO K 4. 4 c¢T. 76 AIIK P® 1995 r., ananoruynoit 4. 6 ct. 96 HoBoro AIIK
P®). Benp B manHOM ciydae yOBITKM 3aKJIIOYAIOTCA B yTpaTe UMYIIECTBA, KOTOPOE U TOJKHO
OBLIIO OBITH OOBEKTOM OOpAIICHHS B3BICKAHUS B HCIIOJIHUTEIHHOM IPOHM3BOJICTBE B CITydae
yAOBJIETBOPEHUS HCKa.

Bo-BTOpBIX, HCK MOKET OBITh NPEIBSIBICH K OPTaHU3AIMH JTUOO JIHITY, TI0 BUHE KOTOPBIX
He OBLJIO MCIIONIHEHO ompezeneHue 06 odecrneueHnn ucka. Hampumep, mo BUHE perucTparopa He
OBLJIO CBOEBPEMEHHO HCIIOJHEHO OMpeiesieHne 00 00eCreyeHuN UCKa IMyTeM HAJIOXKEHUs apecTa
Ha IIEHHble OyMaru, TpHUHAJUIeKAIIME JODKHUKY, B CBA3M C Y€M BIIOCIEACTBUU HE OBLIO
WCITOJTHEHO TTOJIHOCTBIO pellieHne apOUTpaxHOTO Cy/ia.

[IpenBaputenbubie obecneuntensubie Mepbl (cT. 99 AIIK P®) - Mepsl, npuHUMaembie
apOUTPKHBIM CYJOM 10 3asBICHUIO OPTaHW3AlMHA WIH TPaXKJaHWHA W HaAIPaBJICHHBIC Ha
o0ecreyeHre UMYIIIeCTBEHHBIX HHTEPECOB 3asBUTEIS IO MPEABSBICHUS HCKA.

3asBienne 00 o0ecredeHHH UMYIIIECTBEHHBIX HHTEPECOB MOJACTCS B apOUTPasKHBIN CY/I:

- 10 MECTY HaXOXKJICHUS 3aBUTEJ;

- 10 MECTy HaXOXJCHUS JACHEKHBIX CPEACTB WM HWHOTO HMMYIIECTBA, B OTHOIICHUU
KOTOPBIX 3asBUTENb XOAATaWCTBYeT O MPHUHATHM MEp MO OOECHEYeHHUI0 HMYIIECTBEHHBIX
UHTCPECOB;

- 10 MECTY HapyIICHHUS MIPaB 3asIBUTEIS.

[Ipu momave 3asBICHUS 3asSBUTEIEM IPEACTABISCTCS B apOWTPaKHBIA Cya JTOKYMEHT,
MOJITBEP K IAIOINI TTPOU3BEIEHHOE BCTPEUHOE 0OECIIeUeHNE B pa3Mepe YKa3aHHOW B 3asiBICHUU
CYMMBI 00€CTICUCHUSI UMYIIIECTBEHHBIX HHTEPECOB.

006 obecrieueHNN UMYIIECTBEHHBIX HHTEPECOB apOUTPAXKHBIN Cy 1 BHIHOCUT OIpe/IeTICHHE.

B omnpenenenun ycraHaBIMBaeTCs CPOK, HE MPEBBILANOIIMKA ISATHAAUATA JTHEU CO JHS
BBIHECEHUS ONPEIEICHUS, IS [101a4i MICKOBOTO 3asIBJICHHUS 110 TPEOOBAHUIO, B CBSI3U C KOTOPBIM
CYJIOM MPUHSTHI MEPHI IO 00ECIIEYCHUIO UMYIIICCTBEHHBIX HHTEPECOB 3asBUTEIIS.

HckoBoe 3asiBIeHWE TOMAETCsl 3asBHUTENIEM B apOUTPaKHBIA Cyl, KOTOPBIA BBIHEC
ompezeneHrue 00 00ecreYeHNH UMYIIECTBEHHBIX MHTEPECOB, WM MHOW CYJ, O YeM 3asiBUTEIb
coo011aeT apOUTPaKHOMY CY[y, BEIHECIIEMY YKa3aHHOE OIpe/IeTiCHHE.

Ecnmu 3asBuTeneM He OBbUIO TOJAHO WMCKOBOE 3asBICHHE B CPOK, YCTAaHOBJICHHBIH B
ompenieNIeHuH apOUTpaKHOTO cysia 00 00eCTIeueHn UMYIIIECTBEHHBIX UHTEPECOB, 00ecIeueHne
OTMEHSETCS TEM K€ apOUTPaKHBIM CYIOM.

06 oTmeHe obecrieueHNs] UMYLIECTBEHHBIX HHTEPECOB BEIHOCUTCS OIpeIeTICHHE.

Komuu ompeneneHus: HapaBIsIOTCS 3asSBUTENIO M MHBIM 3aHMHTEPECOBAHHBIM JIMIIAM HE
MO3/HEE CIIEeIYIOUIETO IHS MOCIe IHSA BHIHECEHHSI ONPEICICHHUS.

B crmydae monmauym 3asBUTENIEM MCKOBOTO 3asBJICHHS 1O TPEOOBAHUIO, B CBS3U C KOTOPHIM
apOUTPaKHBIM CYJIOM MPUHSATHI MEPHI MO 00ECTIEYEHUIO UMYIIIECTBEHHBIX HHTEPECOB 3asIBUTENIS,
9TH MEpPBI JEHCTBYIOT KaK MEpHI 110 00ECTICUCHUIO UCKA.

CriocoObI 3alUTHl OTBETYMKA MPOTUB 00ECTIEYUTEIBHBIX MEP

[TockonbKy HpUMEHEHHEM OO0ECIEUUTENBbHBIX MEpP OTBETUYMKY MOTYT OBITh NPHUYMHEHBI
yOBITKM, B TOM YHCJIE U COBEPIICHHO HEOOOCHOBAHHO IPU OTKa3e B YJIOBJIETBOPEHHU MHCKa
HOJHOCTBIO 00 B yacT, To AIIK P® Hanenser oTBeTdrKa psiioM MPOLECCYAIbHBIX CPEICTB
3alUTBI CBOMX UHTEPECOB:

1) myTem nonauu 3asBiIeHUs 00 OTMEHE Mep 00eCTIeUeHHS UCKa,;

2) myTeM Ioauu 3asBJICHUS O 3aMEHE OJHOU 00ECTICUNTEIILHON MEPHI IPYTOii;



3) myTeM TpeabABICHHS HCKa O BO3MEIICHWU YOBITKOB, MPHUYMHEHHBIX OOCCIICUCHUEM
HCKa;

4) myTeM KCI0JIb30BaHUS IIPABUII BCTPEUHOT0 00eCTIeueHus!.

[Ipu obecnieueHnn UCKa HEPEIKO AOMYyCKaIOTCs omMOKK. OCHOBHOI HEIOCTATOK COCTOUT B
TOM, UTO OIpEACNICHHs Kak 00 00eCTIieueHNH UCKa, TaK U 00 OTKa3e B 00ECIeUeHUN MCKA YacTo
HEMOTHUBHMPOBAHHBI, a 3TO HexomycTuMo. Kpome Toro, cyapu apOUTPa)KHBIX CYIOB HE BCEraa
XOpOIIO 3HAIOT WCIOJHUTEIHHOE TMPOU3BOACTBO, B TO BpeMs Kak oOOecleueHue ucKa
OCYIIECTBIIIETCS MO MpaBUiaM HCHOJHUTENFHOTO MPOM3BOACTBA. Tak, B HCIOJHUTEIHLHOM
MPOU3BOACTBE MEXAHU3MbI MCTIOJHEHUSI UCTIOJHUTEIBHBIX JTUCTOB CY/JOB, B KOTOPBIX 3HAYUTCS
"00s3aTh JOJDKHHMKA COBEPUINTH OMpECNICHHbIe JAeWcTBUA" U "TOMKHHKY COBEpIIUTH
ompeneNieHHbIe JeUCTBUS", pa3inyHbl. B mepBoM ciydae MPUCTaBBI OTJAMIAIOT JOJDKHUKY
PE30JIIOTUBHYIO YacTh OIpPEAENCHUS, BO BTOPOM - MPHUHYKIAIOT TOJKHHKA K COBEPILEHUIO
ONPEAEIEHHBIX IEUCTBUIA.

B umenom oOecneyeHue uCKa - 3TO cepbe3Hass M MHOTOTpaHHas Tema, Tpedyromas
CaMOCTOSATEILHOIO OCBEIICHHS.

I'masa 8. BO3BYXXJIEHUE APBUTPAKHOI'O CYAOIIPOU3BOACTBA

8.1. CymIHOCTh ¥ 3Ha4YCHUE CTaIUN BO30YKICHHS JIena
B apOUTPAKHOM CyJIe

Cragust BO3OYyXKIeHUS Jena B apOUTpPaKHOM CyAe TEepBOM HMHCTAHIIUU WHUIUUPYETCS
3aWHTEPECOBAHHBIMU JIMIIAMH IIyTEM I[IOJa4M HCKOBOTO 3asBJICHUS JHOO 3asBJICHUS: IIO
SKOHOMHMYECKHUM CIIOpaM U WHBIM JieJlaM, BO3HHKAIOUIMM M3 TPa)TaHCKHX MPaBOOTHOIICHHH,
oOpareHue B apOUTPAKHBIA CyJ OCYIIECTBISETCS B (pOpME MCKOBOTO 3asIBICHHS; IO JEiIaM,
BO3ZHUKAIOIIUM W3 aIMUHUCTPATUBHBIX M HMHBIX MYyONWYHBIX MPABOOTHOILIECHUH, MO AelIaM O
HECOCTOATENILHOCTH (OaHKPOTCTBE), MO JIeIaM 0COO0ro MPOU3BOJICTBA - B (hopMe 3asiBICHHUS (CT.
4 AIIK P®). IIpaBuia UCKOBOTO MPOU3BOACTBA SIBISIOTCS OOIIUMHM JUIsI BCETO apOUTPasKHOTO
npoiiecca, MO3TOMY HOPMBI, PEriIaMeHTHPYIOIIUE MOPsAOK mpenbsBieHus ucka (ri. 13 AIIK
P®), umeror 3HaueHue 1711 BCEX BHUJIOB MPOU3BOJCTB B apOUTPAKHOM CyJ€ MEPBON MHCTAHLIUU.
Takum 00pa3oM, HUCK B apOUTPaXHOM HpoIecce SBISETCS BaXHEUIIMM IPOLECCYyabHBIM
CPEIICTBOM 3alUThl HAPYLIEHHOTO WM OCIapuBaeMOro mpasa. J[jas Toro 4toObl OH BBIMOIHSLI
3Ty BaXHYIO POJIb, HEOOXOIMMO MPU MPEIbSIBICHUN UCKa CTPOTOe COOIIOCHUE OTIPEICIIEHHOTO
MPOLECCYATTLHOTO MOPSIJIKA.

CormnacHo 3akoHy MpaBOM Ha oOpamieHue B apOUTPaXKHBIA CyA MOTYT BOCIIOJIb30BaThCS
3anHTepecoBannbie auia (ctT. 4 AIIK P®). IIpaBo Ha oOpareHue B apOUTPaKHBINA CYJl B 3AIUTY
TOCYJIapCTBEHHBIX M OOIIECTBEHHBIX MHTEPECOB MMEIOT Takke Mpokypop (ct. 52 AIIK PD),
rOCYJIapCTBEHHBIC OPTaHbl, OPraHbl MECTHOTO CaMOYIpaBiieHHus W WHbIe opranbl (cT. 53 AIIK
PD).

8.2. Ilopsiiok mpeabsBICHUs HCKa B apOUTPaKHOM IIPOLECCE.
HckoBoe 3asBieHue, ero popma 1 cofiepKaHue.
JIOKyMEHTBI, IpUIaraéMble K ICKOBOMY 3asIBJIEHUIO

OOt mopsAoK BO3OYKICHUS Jlela 3aKJII0YaeTCsl B MOJade 3aWHTEPECOBAHHBIM JIHIIOM
MCKOBOTO 3asIBJICHHS B apOUTPaKHBIN Cy/ B MUCBMEHHOU (popMe ¢ COOIIOICHUEM HEOOXO0IUMBIX
MPABUII, K YHCITy KOTOPBIX OTHOCSITCS CIIEAYIOIIHNE:

1) cobmonenue GopMbl U PEKBU3UTOB MCKOBOTO 3asIBJICHHS, NMEPEUYUCICHHBIX B CT. 125
AIIK P®;

2) HampaBJIeHHE HCTIOM JpYrHMM JIUIaM, YYacTBYIOIIUM B Jejie, KOMHH HCKOBOIO
3asIBJICHUS W TPWJIAraeMbIX K HEMY JOKYMEHTOB, KOTOPBIE y HUX OTCYTCTBYIOT, JO IMOJAa4u
MCKOBOTO 3asBJICHHs B apOuTpakHbIi cya. Kak paswsicaeno B 1. 14 IlocranoBnenus [lnenyma



Bricero Ap6utpaxknoro Cyna P® ot 9 mexabps 2002 r. N 11 "O HEKOTOpPBHIX BOMIpOCAX,
CBS3aHHBIX C BBEJIEHHEM B JeicTBHE ApOUTPaKHOTO MpoIeccyaabHOro kojekca Poccuiickoit
®enepanun', pU OTCYTCTBUM YBEIOMJICHUSI O BPYUCHHUM HAMPABICHUE MCKOBOTO 3asIBJICHUS U
MPUWIOKEHHBIX K HEMY JOKYMEHTOB MOATBEPKAAECTCS APYTUMU TOKYMEHTAMH B COOTBETCTBHUH C
m. 1 ct. 126 ATIK P®. To ecTh 3TO MOKET OBITH TIOYTOBAsI KBUTAHIIHSI, CBHJICTEIIBCTBYIOMIAS O
HaIlpaBJCHUU KOMHMHM HCKOBOTO 3asBJICHUS C YBEJOMIICHHMEM O BpPYYEHUHM, a €CIM KONUs
HMCKOBOTO 3asiBJICHUS U TPWIOKEHHBIX K HEMY JIOKYMEHTOB JIOCTaBJIE€HBI WM BpPYYCHBI
OTBETYMKY U JPYTUM JHIaM, yUYaCTBYIOIIHUM B JI€Ji€, HEIOCPEACTBEHHO UCTLOM WJIM HAPOYHBIM -
pacmucka COOTBETCTBYIOIIETO JIMIIA B TIOJYYCHUH HAMPABICHHBIX (BPYUYEHHBIX) €My
JIOKyMEHTOB, a TaK)KE€ MHBIE IOKYMEHTHI, IOJTBEPKAAOIINE HANPABICHUE UCKOBOTO 3asBJICHUS
Y TIPWJIOKEHHBIX K HEMY JJOKYMEHTOB;

3) mpuiokKeHHe K HWCKOBOMY 3asBICHUIO JOKYMEHTOB, MOJTBEPXKIAIOUIUX YIUIATy
roCyJJapCTBEHHOM TMOIUIMHBI B COOTBETCTBHH CO CTaBKaMH, YCTaHOBJIEHHbIMHU ri1aBoil 25.3 HK
P® "I'ocynapcTBeHHas nouuinHa'.

4) TpUIIOKEHUE JTOKYMEHTOB, IMOATBEPXTAIOIINX OOCTOSTEIIBCTBA, HA KOTOPBIX HCTEIl
OCHOBBIBaeT cBou Tpebosanus (cT. 126 AIIK PD);

5) npusiokeHNe JOKYMEHTOB O TOCYJAPCTBEHHOM PErHCTpPallii B KQUECTBE FOPUIAYECKOTO
JUIa WU UHIUBUAYanbHOTO npeanpuHumarens (ct. 126 AIIK P®);

6) MpWIOXKEHNE JOBEPEHHOCTH WM MHBIX JIOKYMEHTOB, MOATBEPKIAIONINX TOTHOMOYHUS
Ha TO/IMMMCaHNE UCKOBOTO 3asBiieHus (cT. 126 AIIK PD);

7) TpWIOKEHUE WHBIX JOKYMEHTOB B 3aBHCHMOCTH OT KaTEropuu jnena (KOMHUH
ompezeneHuss apOUTPaKHOTO cyna 00 oOecreueHuu UMYIIECTBEHHBIX HWHTEPECOB 10
MPEABSIBICHUS HMCKa; JOKYMEHTOB, MOATBEPKIAIOMIUX COOIIOJCHUE HMCTIIOM MPETEH3MOHHOTO
WIM WHOTO JOCYyA€OHOTO TMOpAIKa, €Cld OH MPeAyCMOTpeH (QenepalbHbIM 3aKOHOM WU
JIOTOBOPOM; TIPOEKTa JOTOBOpPa, €CIIM 3asBJICHO TpPeOOBaHWUE O MOHYXICHHH 3aKIIOYUThH
JIOTOBODP);

8) mpeabsBIEHNE HCKa MO MPaBUJIaM HaJJIeXKalllel MOoACY THOCTH.

[Toaua MCKOBOTO 3asIBICHUS B apOUTPAXKHBIN Cy

B uckoBom 3asBieHnu B coorBeTcTBUHU €O CT. 125 ATIK P® nomxHbI ObITH YKa3aHBI:

1) HaumeHOBaHME apOUTPAKHOTO CyJla, B KOTOPBIH MOAAETCA NCKOBOE 3asIBJICHHE;

2) HaMMEHOBAaHMUE UCTLA, Er0 MECTO HAXOXKICHMS; €CJIM UCTLOM SIBISIETCSA IPAKIAHHH - €TI0
MECTO KUTENIbCTBA, JaTa U MECTO €ro POXKICHHs, MECTO €ro pabOoThl WM JaTa U MECTO €ro
roCyAapCTBEHHOW PETUCTPALIMY B KAUECTBE MHANBUIyaJIbHOTO MPEATPUHUMATES;

3) HauMEeHOBaHUE OTBETUMKA, €r0 MECTO HAXOXK/IEHHUS WJIM MECTO KHUTEIIbCTBA;

4) TpeOoBaHUS HCTIAa K OTBETYMKY CO CCBHUIKOM Ha 3aKOHBl W HWHBIE HOPMAaTHUBHBIC
IIPABOBBIE AaKThl, a MPHU TMPEIbSIBICHUM HCKAa K HECKOJBKHUM OTBETYMKAM - TpeOOBaHUS K
KaKIOMY U3 HUX;

5) oOcTosTENHCTBA, HA KOTOPBIX OCHOBAHBI UCKOBBIE TPEOOBaHUS, M MOATBEPKAAIOIINE 3TH
00CTOSITENILCTBA TOKA3aTEIbCTBA;

6) 1IeHa 1cKa, eCIIH UCK MOAJICKUT OICHKE;

7) pacueT B3bICKUBAEMOM MM OCIIapUBAEMOM JIEHEXKHOW CyMMBI;

8) cBemeHHs 0 COOJIOICHUN MCTIIOM MPETEH3MOHHOTO WJIM MHOTO JOCYJAeOHOT0 TOpsIKa,
€CJIM OH TPEAYCMOTpEH (eliepaIbHbIM 3aKOHOM WJIH JOTOBOPOM;

9) cBeneHus 0 Mepax, MPUHATHIX apOUTPAKHBIM CYJIOM MO 00€CTIEYEHUIO UMYIIIECTBEHHBIX
MHTEPECOB /10 IPEAbSIBICHUS UCKA;

10) mepedeHp nmpuIaraeMbix JOKYMEHTOB.

B 3asBnenun MoryT ObITh yKa3aHbl U WHBIE CBEJCHHSA, B TOM YHCJIE HOMepa Tesie(hOHOB,
dakcoB, aapeca DBIEKTPOHHOM TMOYTHL, €CIM OHU HEOOXOIUMBbI JJii MPaBUIBHOTO U
CBOEBPEMEHHOI'O DPACCMOTPEHUsl J€Jla, MOTYT COAEpXKaTbCsl XOJaTalCcTBa, B TOM 4YHUCIIE
xoJaTaiicTBa 006 ucTpeOOBAaHUU J10KA3aTEILCTB OT OTBETYMKA WIIM JPYTHX JIULL.



Hcten o0si3aH HAmpaBUTh OPYTMM JIMIIaM, YYacTBYIOUIMM B JeJi€, KOIMUH HCKOBOTO
3agBJICHUs] M TPUJIAraeMblXx K HEMY JOKyMEHTOB, KOTOpbI€ y HHMX OTCYTCTBYIOT, 3aKa3HbIM
MCHMOM C yBEIOMJICHHEM O BPYUCHHUHU.

CornacHo cr. 126 AIIK P® k HCKOBOMY 3asBIEHUIO0 NPWIATAIOTCS CIEAYIOLINE
JOKYMEHTBHI:

1) yBenomieHHe O BPYYEHUH WJIM HHBIE JAOKYMEHTHI, MOATBEp)KIAIOIINE HalpaBlieHUE
JIPyTUM JTUIaM, YYacTBYIOIIUM B JieJie, KOMUI MCKOBOTO 3asBJICHUS M NMPUIOKECHHBIX K HEMY
JIOKYMEHTOB, KOTOPBIE Y APYTHUX JIUL, YYaCTBYIOIIUX B JI€JI€, OTCYTCTBYIOT;

2) TOKYMEHT, TOATBEP)KIAIOIINN YIUIaTy TOCYAapCTBEHHOW TMOILIMHBI B YCTAHOBJICHHBIX
HOPSIZIKE U B pa3Mepe WK MPABO Ha MOJIy4YEHHUE JIIOTHI MO YIUIaTe IOCYAapCTBEHHON MOLUIUHBL,
a00 XOJaTalCTBO O INPEAOCTABICHHMM OTCPOUYKH, PACCPOUKH, OO0 YMEHBIIEHUH pazMepa
roCyJ1JapCTBEHHOM MOIIJINHBI;

3) JOKYMEHTBI, TOATBEPKIAOIIUE OOCTOATENbCTBA, HA KOTOPHIX MCTEL] OCHOBBIBAET CBOU
TpeOOBaHUS;

4) xonmuM CBUJETENILCTBA O TOCYIApPCTBEHHOM pErucTpalyy B KayeCTBE IOPUIMUYECKOIO
JMLIA WIK MHIUBUYaIbHOTO IPEANPUHUMATEIS;

5) MOBEpEHHOCTh WM WHBIE IOKYMEHTHI, ITOITBEPIKAAIOIINE TOJTHOMOYHNS HA TIOJITHCAaHUE
HCKOBOT'O 3asIBJICHUS;

6) KoIuU onpeeeHns apOUTPaxHOro cyja o0 oObecreyeHM UMYILECTBEHHBIX HHTEPECOB
710 IPEAbSBICHUS UCKa,;

7) MOKYMEHTHI, TOATBEPKIAIOIINE COOJIOJACHUE HCTIOM NPETCH3HMOHHOTO MM HHOTO
J0Cy1eOHOTO MOPSAIKA, €CIIM OH MPEAYCMOTPEH (eepabHbIM 3aKOHOM HJIH JIOTOBOPOM;

8) MpOEKT 10roBopa, €CIIK 3asBJICHO TPEOOBAaHUE O MOHYXACHUU 3aKIIIOUUTh JOTOBOD.

HckoBoe 3asiBiIeHUE TOJKHO OBITh MOAMMCAHO UCTLIOM MJIH €0 MPEeACTaBUTEIEM.

8.3. IIpuHsTHE UCKOBOTO 3asIBICHUS K IPOU3BOJCTBY
apoutpaxknoro cyna. [IporeccyaibHo-IIpaBoBbI€ OCIEICTBUSA
HECOOJIIOJICHHs OPSI/IKA MTPEIbSIBIICHUS] HCKOBOTO 3asBJICHUS

Bomnpoc o mpuHSITHN HCKOBOTO 3asBJICHHUS K MMPOU3BOJICTBY apOUTPAKHOTO CyJa PeraeTcs
CyIbel €IUHOJIMYHO B MATHUAHEBHBIM CPOK CO JHSA MOCTYIUICHHS HCKOBOTO 3asBICHUS B
apoutpaxusiii cyn (ctr. 127 AIIK P®). Apbutpaxusiii cyq 00s3aH NPUHATH K TPOU3BOJICTBY
HCKOBOE 3asBJICHUE, MTOJIAaHHOE C COOJIOACHNEM HEOOXOAMMBIX TPeOOBAaHU, MyTEeM BBIHECEHUS
OTIpeIeIICHNs, KOTOPBIM BO30YIKIaeTCs MPOU3BOACTBO 10 Aey. B onpeneneHnn yka3piBaeTcs Ha
HOJTOTOBKY Jeja K CyAeOHOMY pa30HpaTeNnbCTBY, ACUCTBHS, KOTOPBIE HAJJICKUT COBEPLIMTH
JMIIaM, yYacTBYIOLIMM B JieJie, U CPOKM WX COBepuieHHs. Komuu ompeneneHuss O MPHHATHH
UCKOBOTO 3asBIICHMS K MPOU3BOJICTBY AapOUTPAXHOTO CyJa HANPABISIOTCA  JIUIAM,
YUYACTBYIOIIMM B JIeJie, HE TI03JHEE CIICAYIOMIETO JTHS ITOCIIE THS €TO BEIHECEHHUS.

B ciydae ycranoBieHHs IOpUAMYECKUX (DAKTOB, MPEMSATCTBYIOMUX BO30YXKACHUIO Jena B
apOUTpaXHOM CyJie, B 3aBUCUMOCTH OT WX XapaKTepa, Cylbs JTUOO OCTaBIsAET 3asBICHUE O€3
JIBYDKEHUS, 100 BO3BpAILlAeT HCKOBOE 3asIBJICHUE 3asBUTEIIIO.

OcraBiicHrEe HCKOBOIO 3asBiICHUs 0€3 JBHOXXCHUA

ApOuTpakHBIH CyJ, YCTAaHOBHB MpPH PACCMOTPEHUH BOIMpPOCAa O MPHUHITHH HCKOBOTO
3asBJIEHUS K IPOU3BOJCTBY, YTO OHO MOJAHO C HapylIEHHUEM TpeOOBaHHM, YyCTAHOBJIEHHBIX B CT.
125 (dbopma u comepkaHHe HMCKOBOTO 3asBICHHWs) U CT. 126 (HOKyMEHTBHI, MpUaraeMble K
nckoBoMy 3asBiieHnt0) AIIK P®, nomkeH BeIHECTH omnpeiesieHne 00 OCTABJICHHUH 3asBJICHHS 0€3
neukeHus. OcTaBieHHWE 3asiBICHHUS 03 JBWKCHUS SBISETCS HOBBIM TMPABUJIOM IS
apoutpaxuoro mpomecca (ct. 128 AIIK P®), mockonbKy paHee Takoe MpOIECCyaTbHOE
JEHCTBUE MOTJIO COBEPIIATHCS B CTAJUU BO30OYKICHUS Jelia TOJBKO B IPAXKIAHCKOM IPOIIecce
no mpaBwiam ['TIK P®.



OcraBneHue 3asdBiieHUs ©O€3 [BWKEHUS SBISIETCS 10 COAEpPXKAHUI CBOEOOpa3HOM
IIPOLECCYaIbHOW JIBIOTOM, IOCKOJBKY JAcT BO3MOYKHOCTb MCTIy YCTPAHUTh HENOCTaTKU
HCKOBOTO 3asBIICHHUS C (UKcAlMel IaThl NEepBOHAYAILHOTO oOpameHus Kk cyay. llostomy,
HanpuMep, B cClydae IIOJaud HCKOBOTO 3asBJICHHUS HAaKaHyHE OKOHYAaHMsI CPOKa MCKOBOM
JABHOCTH Yy MHCTL@ MMEETCS BO3MOXKHOCTb MPEANPUHATL HEOOXOAWMBbIE AEHCTBUS AJs
YCTPAaHEHUs] HENOCTATKOB IIyTE€M MPWIOKEHHS HENOCTAIOUIMX JOKYMEHTOB M TEM CaMbIM
n30eKaTh MPOIyCKa yKa3aHHOTO CPOKa.

OcraBnenue ©06e€3 JBW)KEHUS OCYIIECTBISETCA IIyT€M BBIHECEHUS  OIpEIesICHUs
apOUTPaKHOTO CYJ1a, B KOTOPOM YKa3bIBalOTCS OCHOBAHHUS JIJISl OCTABJIEHUS! HCKOBOTO 3asIBIICHUS
0e3 ABWXKEHMS M CpPOK, B TEYEHHE KOTOPOro HCTElLl JOJKEH YCTPaHUTh OOCTOSTEIbCTBA,
MOCTY’KUBIIUE OCHOBaHMEM [UIsl OCTaBJIIEHHUS HCKOBOTO 3asiBieHUs Oe3 aBmxkeHus. Kax
pasbsicHeHo B 11. 15 IToctanoBnenus Ilnenyma Beiciiero Apoutpaxuoro Cyna PO ot 9 nexkalps
2002 r. N 11 "O HeKoTOpbIX BONpOCAX, CBSI3aHHBIX C BBEJACHHEM B JIeHCTBUE ApPOUTPAKHOIO
npoueccyanpHoro kogekca Poccuiickoit @enepanun', Ipu ONpeneIeHUH MPOJOLKUTEIbHOCTU
3TOr0 CpoKa JIOJDKHO YUYHUTBIBATBCS BpeMs, HEOOXOJUMOE [UIsl YCTpPaHEHHS YHOMSHYTBIX
0OCTOSTENBCTB, a TAKXKE BPEMs Ha JOCTaBKY IMOYTOBON KOPPECHIOHACHIIUH.

Komnust onpenenenns 00 OCTaBICHUM MCKOBOTO 3asBIEHUS 0€3 JBIKCHUS JIOJKHA OBITh
HaIpaBJIEHa UCTIY HE MTO3JHEE CAEAYIOLIETO JIHA MOCIIE AHS €r0 BBIHECCHMS.

B cnyuae ecin 00CTOSITENBCTBA, MOCTYKUBLINE OCHOBAaHHEM JUIsl OCTaBJIEHMSI MCKOBOIO
3agBleHUsT ©Oe3 JBWXKEHMs, OyIyT YCTpaHEHbl B CpOK, YCTAHOBJIEHHBIH B ONpEIeICHUU
apOUTPaXHOTO CyJa, 3asBJICHHE CUMTAETCS IMOJAHHBIM B JI€Hb €ro IEepBOHAYAIBHOIO
HOCTYIJICHUS. B CyJl U NIPUHUMAETCS K MPOU3BOJCTBY apOUTpakHoro cyna. Ilpu stom Bpewms, B
TE€YEHHE KOTOPOTO 3asBJICHUE WIM jkajo0a OCTaBaUCh 0€3 JABM)KEHUS, HE YUMTHIBACTCS MU
ONpECIICHUN CpPOKa COBEPIICHHS CYJOM IPOLIECCYAIbHBIX JCHCTBHM, CBA3aHHBIX C
pPacCMOTPEHHUEM 3asIBJIICHUS, B TOM YHCIIE CPOKA HAa COBEpLICHHE AEHCTBUN MO MOJArOTOBKE Jieia
K cyaeOHomy pazbuparensctBy (cT. 134 AIIK P®), cpoka paccMOTpeHUs aneuIaiuOHHOW U
KaccalMoHHOM kanoos! (cT. cT. 267, 285 AIIK P®) u T.1. TeyeHne Takoro cpoka HaUMHAETCS CO
THSI BBIHECEHMS ONPEACNCHHUS O MPUHATHM 3asBICHUS WIH JKAJIOObl K HPOU3BOJCTBY
apoutpaxknoro cyna (. 15 I[locranosnenus IInenyma Bricuiero Apourpaxuoro Cyna PO ot 9
nexkabpss 2002 r. N 11 "O HeKOTOpBIX BOIpPOCaX, CBSI3aHHBIX C BBEJICHHEM B JICHCTBHE
ApOuTpa)kHOTO MpoLeccyanbHOro kozaekca Poccuiickoit @enepanun').

Ecnn yka3aHHble B OIpENCIEHUM CyAa OOCTOATENbCTBA HE OyAyT YCTpaHEHbI B
YCTaHOBJICHHBII B ONpEENEHUH CPOK, TO apOUTPaXKHbII CyJl BO3BpAIlaeT MCKOBOE 3asBICHUE U
MpujaraeMble K HEMy JOKYMEHTBI B COOTBETCTBUH cO cT. 129 AIIK PO.

B AIIK P® He roBOpUTCS O BO3MOKHOCTH O0KaJOBaHUs ONpeeNeHHs 00 OCTaBICHUU
HCKOBOTO 3asBicHHs Oe3 aswkenmsa. Mcxonmd u3 cmbicia 4. 1 cr. 188 AIIK P®, cormachHo
KOTOPOIl BO3MOXKHO 00>KaJIOBaHUE BCEX OINpPENEICHUN apOUTPaXHOTO CyJAa, MPEMSITCTBYIOMIUX
JalbHEMIIEMy JIBUXKEHUIO JIela, MOXKHO CJAeJIaTh BBIBOJA O BO3MOXKHOCTU O0KaJOBaHMS
ompezeneHuit 00 OCTaBICHUH 3asBICHUS O0e3 MBUKECHHsI. XOTs emle HeT "'nena'", 0 KOTOPOM HJIeT
peus B cT. 188 AIIK P®, TeM He MeHee HCTEIl JIMIACTCS BO3MOXXHOCTH €ro BO30YKICHHS
BCIICJICTBUE HE3aKOHHBIX, 110 €r0 MHEHUIO, JCUCTBUM Cyaa.

8.4. Bo3BpaliieHue UCKOBOTO 3asiBJICHUS

B yactu 4 crateu 128 AIIK P® onpezneneHsl HeOIaronpusaTHBIE MPABOBBIE MOCIEICTBUS
HECBOEBPEMEHHOI'O YCTPAHEHUS HEIOCTAaTKOB, YKa3aHHBIX B ONpPENENCHUM Cyna, B BUAE
BO3BpAIlICHUS UCKA.

BosBpaiiieHre MCKOBOTO 3asiBICHUS - OJHO M3 TpeX (Hapsdy C NMPHUHATUEM 3asABICHUS U
OCTaBJICHUEM €ro 0e3 JABWKEHHS) MPOLEeCCyaIbHBIX ACHCTBUM, KOTOPBIE MOTYT OBITh COBEPILIECHBI
apOUTPa)KHBIM CYJIOM IOCJIE [10JIa4X UCKOBOTO 3asIBJICHUS B CYI.

OcHoBaHMS BO3BpALIEHHsI HCKOBOT'O 3as1BJICHUSI.



1. Hdeno HemoacyaHO AaHHOMY apOutpaxHomy cyay. [log HemoacyaHOCTBIO ClieqyeT
MOHMMATh HApYIIEHHWE TMPaBWJI TEPPUTOPHATBLHOM U poaoBod moacyaHocTu. Cropsl o
MOJICYTHOCTH MEXAY apOUTpaKHBIMU cyaMu B PD HenomyCcTUMBI.

2. B OoqHOM HUCKOBOM 3asIBIICHUU COEAMHEHO HECKOJBbKO TpeOOBaHWI K OJHOMY WU
HECKOJIbKUM OTBETYHKAM, €CIIM 3TH TPEOOBaHMS HE CBSA3aHBI MEKIY co0o0il. Bo3Bpamienne ncka
M0 YyKa3aHHOMY OCHOBAaHHIO BO3MOXHO TOJBKO B Cllyyae, €CIU KCTIIOM 3asBICHBI
HEOJHOPOIHbIE TPeOOBaHUS WM TPeOOBaHMS, BBITEKAIONINE U3 Pa3HBIX OCHOBAHUH.

3. Jlo BbIHeceHHs OIpeAeneHUs] O NPUHATUM MCKOBOTO 3asBJICHHS K MPOHU3BOJACTBY
apOUTPaKHOTO CyJa OT HMCTIA MOCTYNHJIO XOJAaTalicTBO O BO3BpallleHuu 3asBiieHus. Ilpaso
UCTIA 3afBUTh MOJOOHOE XOJaTaliCTBO O BO3BPAILIEHUH HCKOBOTO 3asIBICHUS BBITEKACT W3
OCHOBHOTO MpHMHIMIA apOUTPaXHOrO Ipoliecca - MPUHIUNA AUCIO3UTUBHOCTH. 3asBIIss
yKa3aHHOE XOJaTaicTBO, UCTEI HE JIMIIAeTCs MpaBa MOBTOPHOTO OOpalieHHs] B apOUTpaKHBIN
CYyJl C TEM € TPeOOBAHHUEM U IO TEM K€ OCHOBAHUSIM.

4. He ycrpaHeHbl OOCTOSITENBCTBA, TMOCIYXHBIINE OCHOBAHHMSIMH JJII OCTaBJICHUSA
MCKOBOTO 3asBJICHUS 03 JBW)XCHHS, B CPOK, YCTAaHOBJICHHBIN B OmpeneneHuu cyaa. JlanHoe
OCHOBaHHUE MPUMEHUMO B JIBYX CITy4asx:

- KOT/Jla UCTLOM HE€ OBLIM YCTPAaHEHbI OMyLICHHbIE HApyIIEHUs B OOPMICHUHU HCKOBOTO
3asIBJICHUS B YCTAHOBJICHHBIN CYJIOM CPOK;

- KOrJla MCTEell B YCTAHOBJIEHHBIN CYJOM CpPOK NPEABSBUI JOKYMEHTHI B CyJ, HO OHM HE
MOTYT OBITh TPHUHATHL BO HCIOJTHEHHE OIpeAesieHHs] Cyla B KauyecTBE MOATBEPIKICHUS
YCTpaHEHUSs JOMYIIEHHBIX HAPYILICHUH.

5. Ecnu OTKJIOHEHO XOJAaTalCTBO O MPEIOCTAaBICHUU OTCPOUYKH, PACCPOUYKU YILIATHI
roCcyAapCTBEHHOW MOLUINHBI, 00 YMEHBIIEHUU €€ pa3Mepa.

HekoTtopeie 0coOeHHOCTH HMEET BO3BpAIlEHUE 3asBICHUS O NPHU3HAHUM JIOJDKHUKA
HecoCTosATeNbHbIM (OaHkpoToMm). B cootBerctBum ¢ u. 1 cr. 223 AIIK P® npena o
HECOCTOSITENIbHOCTH (OaHKPOTCTBE) pacCMAaTPUBAIOTCS apOUTPaKHBIMH CyJaMU TIO TpaBHIIaM
AIIK P® c 0coOEHHOCTSMH, yCTAaHOBICHHBIMH (pefepalbHbIMU 3aKOHAMH, PETYIHPYIOIIUMH
BOIPOCHI HECOCTOSATENBHOCTH (0aHKPOTCTBA), T.€. ClIeUaIbHbIE HOPMbI UMEIOT NpuoputeT. [lpu
pelIeHnH BOMIpoca O BO3BPALLEHUM 3asBICHHUS O INPU3HAHUU JIOJDKHUKA HECOCTOSITEIBHBIM
(6baHKpOTOM) CyAay HEOOXOIUMO PYKOBOACTBOBAThCA M. 1 cT. 44 @3 "O HECOCTOSATEIBHOCTH
(6aHKpOTCTBE)", KOTOPBIM yCTaHABIMBAET, YTO 3aSBJICHUE O MPU3HAHUM JOJDKHUKA OAHKPOTOM,
HE COOTBETCTBYIOIIEE TpPeOOBAHUAM, NPEAYCMOTPEHHBIM CT. cT. 37 - 41 man”oro @3,
BO3BpAIAeTCs apOUTPAKHBIM CYJIOM.

O BO3BpalIeHUH HCKOBOTO 3asiBICHUSA apOUTPaXHBIH CyJ BBIHOCUT OIpe/eeHHe, B
KOTOPOM YKa3bIBAIOTCS OCHOBAHUS JJIs BO3BpAILEHUS 3asBJICHUS, PEIIAETCsS BOIPOC O BO3BpATE
TOCYIapCTBEHHOM MONUIHUHBI U3 GeepaIbHOTO OI0/KETA.

Konust ompeneneHuss o BO3BpallleHUH MCKOBOI'O 3asBJICHHUS HAIpaBIIIETCAd MCTLY HE
MO3/IHEE CIIEAYIOIIEro JHS TMOCe THS BBIHECEHHUS ONpPENEeICHUs WM TOCIe UCTEYEHUS CPOKa,
YCTAHOBJICHHOTO CYJIOM Ul YCTPaHEHHs OOCTOATENbCTB, MOCITYXHMBIIUX OCHOBAaHHEM IS
OCTaBJIEHUS 3asBICHUS O€3 IBMKEHMS, BMECT€ C 3asBJICHHEM M TNpUaraéMbIMH K HEMY
JIOKYMEHTaMH.

Omnpenenenve apOUTPa)KHOTO CyJa O BO3BpAIICHMHM HCKOBOTO 3asBJICHUSI MOXET OBbITh
00KaJI0BaHO.

B cnywyae oTMeHBI ompeneneHus HCKOBOE 3asBJICHHME CUYUTAEeTCS MOJAHHBIM B JI€Hb
NePBOHAYAILHOTO OOpAaIeHNs B apOUTPaKHBIN CY/I.

Bo3sBpanienre uCKOBOro 3asiBI€HUS HE MPEMSITCTBYET MOBTOPHOMY OOpPAILLEHUIO C TaKUM
e TpeOOBaHHEM B apOUTPaKHBIM CyJ B OOIIEM MOPSIKE IMOCIE yCTPAaHEHHS OOCTOSTENbCTB,
MOCITY>KUBIIUX OCHOBAHUEM I €r0 BO3BPAIlCHUS.

I'maBa 9. IOAT'OTOBKA JAEJIA K CYAEBHOMY PA3ZBUPATEJIBCTBY

9.1. Ilonarue, 3HaUeHNE, IS U 3aa9H CTATHH



MOJITOTOBKH JIeJia K CyAeOHOMY pa30oupaTeIbCTBY

CoBpemeHHast KOHLIETIUS TOATOTOBKH JeNia K CyZieOHOMY pa30upaTeinbCTBY OCHOBBIBAETCS
Ha 0053aTEeJIbHOCTU JAaHHOM CTaJuM, €€ COCTA3aTeIbHOCTH, YTO CONPSDKEHO C aKTUBHU3AIMEH
CTOPOH U €AMHOJIMYHBIMU JEHCTBUSIMH CYAbH.

ApOuTpaxHblil CyJ NepBOM MHCTAaHLMHU IOCIE MPUHATUS 3asBICHHUS K IPOU3BOJCTBY
BBIHOCUT OIPEJCIICHHE O IOATOTOBKE Jeja K CylIeOHOMY pa30upaTeNbCTBY U yKa3bIBaeT
NeMCTBUS, KOTOpBIE HAIJIEKUT COBEPUIMTH JIMLAM, YYaCTBYIOIIMM B JieJle, M CPOKH HX
COBEPLICHHUS.

ITonroTtoBka fena k cyae6HOMY pa30UpaTenbCTBY MPOBOAUTCS CYAbEN eIMHOIMYHO.

lenp mnoaroToBku jena K cyAeOHOMY pa3OMpaTeNbCTBY - CO3JAaHUE YCJIOBHI,
HalpaBJIEHHBIX Ha o0ecreyeHne NPaBUIIbHOTO U CBOEBPEMEHHOTO pa3pelleHus cnopa <18>.

<18> ApOurpaxHsiii nponecc: YueOHUK s By30B / [lox pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

[TpaBWIBHOCTh - BBIpaKAETCS B OOECIEUCHWH TAKOTO IPOIECCYallbHOTO XOJa Jeia,
KOTOPBIN MIPUBOJUT K BEIHECEHUIO 3aKOHHOTO 1 000CHOBAaHHOTO PEIICHUSI.

CBOEBPEMEHHOCTH - PACCMOTPEHHE JIeJIa C COOJTFOICHUEM TIPOIIECCYaTbHBIX CPOKOB.

3amaum MOATrOTOBKH Jiea K cyZeOHOMY pa30oupaTeNnbCTBRY:

- ompejeiieHUEe XapakTepa CIOPHOTO MPABOOTHOMICHHSI W IOJICKAIIETO MPUMEHCHHIO
3aKOHOAATENHCTBA, OOCTOSATENHCTB, UMEIOIUX 3HAUCHHUE /JISl IPAaBUILHOTO PACCMOTPEHHUS J1e1a;

- pa3pelieHre BOMPOCAa O COCTAaBE JIUIl, YYACTBYIOIIUX B Jelie, U JIPYTHUX YYaCTHHUKOB
apOUTPa)KHOTO MpoIIecca;

- OKa3aHWe COJCHCTBUS JUIAM, YYaCTBYIOIIMM B JieJie, B MPEICTABICHHA HEOOXOIUMBIX
JI0Ka3aTeNbCTB;

- MPUMUPEHUE CTOPOH.

Cranus mOATOTOBKH Jiela K CyaeOHOMY pa30upaTelibcTBYy B apOUTPAKHOM CYJIe MMEET
UCKITIOYUTENFHO BAXXHOE 3HAYCHHE JJI YCIICITHOTO MPOBEACHHS CyAeOHOT0 pa3doMpaTesibCTBa,
MOCKOJIbKY ~3alllUTa HAPYIIEHHBIX WM OCHAapUBA€MbIX MIPaB U 3aKOHHBIX HHTEPECOB
IOPUIMYECKUX JIUI] ¥ TpaXKIaH B chepe mpeanpruHUMATENbCKON ASSITENFHOCTH OCYIIECTBIISICTCS
MpeXJIe BCET0 Ha dTare CyaeOHOro pa3duparenbCcTBa, MPOBEACHUE KOTOPOTO HEMBICIUMO O€3
COOTBETCTBYIOIUX MTOATOTOBUTEIBHBIX JICHUCTBHIA.

9.2. IIpoueccyaiibHble JEUCTBUS Cya IPU IOArOTOBKE Aeia
K CyZIeOHOMY pa30oupaTesbCTBY

[ToaroroBka mena K cygaeOHOMY pa30UpPATENbCTBY MPOBOAMUTCS CYAbCH €AMHOIUYHO (4. 2
ct. 133 AIIK P®). JlocraTouyHo moapoOHBIN NiepedeHb ASHCTBHM CyJIbU 10 MOATOTOBKE JieNa K
cyneObHoMy paszOupatenbcTBy mnepeducierH B cT. 135 AIIK P®. B To xe Bpems Ha3BaHHBIN
NepeueHb HE SIBISIETCS HMCUEPIBIBAIONIMM, O YeM CBHJCTEILCTBYET colepkanue m. 6 4. 1
yYKa3aHHOM CTaTbH, NAIOLIEr0 CyAb€ MPaBO COBEpIIaTh M HHBbIC JNCHCTBUS, HalpaBlieHHbIE Ha
o0ecrieyeHne MPaBUIBLHOIO U CBOEBPEMEHHOTO pa3pelieHus cropa. Takum o0pazom, cyabs HE
OTpaHWYeH B BBHIOOpE ACHCTBUH, KOTOPHIE MOTYT CIOCOOCTBOBATh IIOJATOTOBKE CYyaeOHOTO
pa3duparenabCTBa U YCIEITHOMY MTPOBEACHUIO CyIe0HOTOo mpoIiecca.

Boobmie Bce aeicTBUS Cyapd TO TOATOTOBKE Jella K CyJAecOHOMY pa3OMpaTeabCTBY
JIOCTaTOYHO YCIIOBHO MOXKHO Pa3feliuTh Ha JIBa BUJA!

1) comepmraercsi cyapeii B CBOOOJHOW, HE OrpPaHUYCHHOW TMPOIECCYaTbHBIMHU
TpeboBanusiMu (opme, B 00bEeMe, ONpPENEIIEeMOM CaMOCTOSATEIbHO, OHU HAIpaBIICHH B
OCHOBHOM Ha MOJITOTOBKY CaMOT0 Cy/bH;

2) HOCUT MyONUYHBIN XapakKTep, TaKk KakK SBISIETCS 00s3aTeIbHBIM, 00JI€KaeTCsl B CTPOTYIO
nporeccyanbHyto (Gopmy, coBepmaercs B ycrtaHoBlieHHOM AIIK P® mopsake (mampumep,



MPUBJICYCHHUE JPYrOoro OTBETYMKA MPOUCXOUT MO XOJATAHCTBY CTOPOH WJIM C COTJIACHUS UCTIA -
4. 2 c1. 46 AIIK PO, otmMeHa oGecieunTeNbHBIX MEP - TOJIBKO B CyZeOHOM 3aceaHuM - 4. 2 CT.
97 AIIK P® u t.m.), npecienyer Leab MOATOTOBKU K CyAeOHOMY pa3OUpaTeiabCTBY MPEXKIe
BCETO JIMII, yYaCTBYIOIIHNX B JIETIE.

B cBobGomHOl (opme cymbell coBepIIAOTCS ACHCTBHS, HANpPABICHHBIC HA BBISICHCHHC
CYILIECTBA 3asBJIICHHOTO TpeOOBaHMS M BO3MOXKHBIX BO3PaXKCHHM, Ha OMpeleleHHE XapakTepa
CTIIOPHOTO TPABOOTHOIICHUS U TOJIE)KAIIETO MPUMEHEHHIO 3aKOHO/IATEIbCTBA, 00CTOSITEIBCTB,
UMEIOIINX 3HAu€HWEe i1 TMPaBUIBHOTO PACCMOTPEHHsI Jela W Kpyra JOoKa3aTellbCTB,
MOJUJIEKALIUX HCCIEIOBAaHUIO B CyAeOHOM pa30upaTenbCTBE, pa3pelIeHHe BOIPOCa O COCTaBe
JIUII, y9aCTBYIOUIUX B Jiesie. B aTHUX 1enax cyapsi:

1) u3ydaer marepuansl Jiela U yCTaHaBIMBA€T OCHOBAHUE M IpPEIMET HMCKa, ONpEeIIseT
00CTOSITENCTBA, HMEIOIIKME 3HA4YeHHWe Uil [PaBWIBHOTO  pPAacCMOTpEHUs Jena, W,
COOTBETCTBEHHO, Kpyr  J0Ka3aTelIbCTB, MOJTIEKALIUX HCCJIEI0OBaHMUIO, n3yJaer
3aKOHOATENHCTBO, MOAJIEXKAIEe TPUMEHEHUIO;

2) BBI3BIBACT CTOPOHBI M (WJIM) WX NpeACTaBUTENeH aius cobecemoBanus. B xonme
co0OecefoBaHUsA, HEOOXOIUMOCTh KOTOPOTO OMpENeNseTcs CyAbe M KOTOpPOE MOKET
MPOBOJIUTHCS KaK COBMECTHO CO BCEMHU YYAaCTHUKAMHM JIeJia, TaK M C KaKIbIM O OTIAEIHHOCTH,
Cyllbs BBISICHSET y MCTHA CYIIHOCTh TpeOOBaHUIl (B Cly4yasX HESCHOCTH MpeajaraeT HCTIY
YTOUHUTH TPeOOBaHUs, OKa3bIBasi MOMOIIh BO BHECEHWH B HUX SCHOCTH U OINPEICICHHOCTH) U
BO3MOXXHBIX (TPEANOIaraeMbIX HCTIOM) BO3paxxeHHi otrBeTynka. IIpu colecemoBanuu ¢
OTBETYMKOM CYJIbs BBISICHAET CYIIHOCTh €r0 BO3paXECHHWH, TMpeiaraeT pacKpbITh
nokazatenbcrBa. Creqyer oOpaTUTh BHUMAHUE Ha TO, YTO TpeOOBaHUE O PaCKPBITUU
JIOKA3aTeNIbCTB MOXKET OBITH OOPAICHO CY/Ibe HE TOJIBKO K OTBETYHKY, HO M K UCTIY U APYTHUM
JUIaM, ydacTByromuM B gaene. Kpome TOro, kak mpaBuiio, MPH COOECETOBAHUU CYJIbs
pa3bsACHSAET Yy4YyaCTHHKaM Jejla UX MpollecCyalbHble IpaBa U O0O0SI3aHHOCTH, IOCIEACTBUS
COBEpUICHHS] WM HECOBEPIICHUS MPOIECCYalTbHBIX ICHCTBHII B OMpEIENICEHHBIH CPOK, MPaBO
CTOPOH Ha PAaCCMOTPEHUE JIea ¢ yJacTHeM apOUTpaKHBIX 3acefaTelieii, Ha mepeaady cropa Ha
paspelieHue TpeTeickoro cyaa (B Tex ciydasx, korga AIIK PO npemycmaTpuBaeT BO3BMOXHOCTh
paspemieHus crnopa TakuM cyaom). Odopmiienune xonma cobecenoBaHUS U €ro Pe3yJbTaToB
MpoIIeCCYaTbHBIM TOKYMEHTOM (TIpoTokosioM, onpeneneaueM) AITK PO He tpebyer;

3) u3ydaeT NpeACTABICHHbIE YYAaCTHHKAMH IIpoliecca JOMOJHUTENbHBIE MaTepHabI,
YCTaHABIIMBAaET O0053aHHOCTb YYAaCTHHKOB IPOLECCa, a TAK)K€ HMHBIX JIUIl MO TMPEACTAaBICHUIO
JI0Ka3aTeNbCTB, a B ciyyasx, npexycMoTpeHHbIX AIIK P®, nctpebyer mo cBoel MHMLIMATHBE
JI0Ka3aTeNbCTBA, B TOM 4YHCIIe MyTEM BbI30Ba B CyJeOHOE 3acelaHue HKCIEPTOB, CBUAETENCH,
MIPUBIICYCHHSI TIEPEBOINKA, HEOOXOJUMOCTH OCMOTpA Ha MECTE€ MUCHhbMEHHBIX U BEIIECTBEHHBIX
JI0Ka3aTeNbCTB;

4) paccMaTpuBaeT BOMPOCHI O BCTYIUICHUHU B JI€NIO APYTHUX JUL, HATPUMEDP TPEThUX JHILI, HE
3asBIIAIOIINX CaMOCTOSTENbHbIE TPEOOBAHUSA OTHOCHUTENBHO IMpEAMETa cropa, WH()OPMHPYET,
npu HEOOXOJWMOCTH, O PAaCCMOTPEHUH CIOpa JIMI, UMEIONINX MOTCHIHAIbHBIA WHTEpEC
OTHOCHUTEJILHO MpEeAMETa CIopa, YTO HE HUCKIII0YAET BO3MOXKHOCTh UX BCTYIUIEHHS B IPOLIECC B
KAaueCTBE COOTBETCTBYIOIIMX TPEThHUX JIMI. AHAIU3UPYET COCTAB HCTLUOB M OTBETYMKOB HA
MpeaMeT UX 3aMEHbI B Topsiake, ycraHoBieHHOM ATIK P®: nctia uinm oTBETUHKA - B pe3yJibTaTe
MPOLIECCYATBLHOTO MPABOMPEEMCTBA, OTBETUYMKOB - ITyTEM 3aMEHbl HEHAJIJICKAIIETO OTBETUYHKA, a
TaK)Ke MPUBJICYCHUSI IPYTHUX OTBETUYUKOB;

5) pemaet (ans cebs) BOMPOC O COSNUHEHUW WU Pa3beIUHCHHH WCKOBBIX TPEOOBAHMUIA,
MIPOBEJICHUH BBIE3THOTO CYJeOHOTO 3aceaHus;

6) COIEWCTBYeT NPUMHUPEHHUIO CTOPOH (OOBIYHO B XOA€ coOeceloBaHUs) IyTeM
pa3bsACHEHUS! CTOPOHAM BO3MOKHOCTH 3aKJIIOUYEHHS MUPOBOIO COTJIALICHUS U MOCIEACTBHUI €ro
3aKJTFOYCHUS, OOpaIeHus 3a COIEHCTBUEM K TIOCPEAHUKY B LIEISIX YPEryJIUPOBAHUS CIIOPA.

Bce BblenepeuncieHHble NEUCTBUS CyJllbs HAaUMHAET COBEPIIATh B MOMEHT HPUHATHS
MCKOBOTO 3asIBJICHHSI U BILIOTH JIO0 MTPOBEICHUS TPEIBAPUTEIHLHOTO CyA€0HOTO 3aceIaHusl.



B oO0s3aTenbHOM TOpsiAKE, ¢ COONIOACHWEM CTPOTOM TMPOLECCYaTbHON (OPMBI - MyTEM
BBIHECEHMsI OmpeAeseHus U o(QOpMIIEHUSI MPOTOKOJA - CYIbsl B XOJle MOATOTOBKM COBEPILIAET
CIEYIOLINE ICUCTBUS:

1) ucrtpeOyer nokazarenbcTBa. Ecin cyapst uctpeOyeT 0Ka3aTeabCTBAa MO COOCTBEHHOM
WHHUIAATHBE Yy JIMI, yYAaCTBYIOUINX B JieJie, 00 3TOM yKa3bIBA€TCS B ONPENEIICHUU O TIOJTrOTOBKE
nena K cyaebHoMmy pasOuparenbcTBy. Ecnmm ke nokasarenbcTBa HCTpeOyrOTCS B pe3ysbTaTe
YIOBJIETBOPEHUS] XOJATalCTBa JIMLA, YYacTBYIOLIEro B J€jie, HE HMEIOUIET0 BO3MOXKHOCTHU
CaMOCTOSITENIHO MX IMOJIyYUTh, WU Y JIMLA, He yyacTBytomiero B gene (ct. 66 AIIK P®), cynps
BBIHOCHUT, KaK IIPABUJIO, OT/AEIBHOE ONPECIICHUE;

2) Ha3Ha4aeT HKCHEPTU3Y, BBI3BIBACT SKCIIEPTOB, CBHUJETENEH, Ha3HAYAeT BpeMsl OCMOTpa
NMCHMEHHBIX U BEIIECTBEHHBIX JOKA3aTEIbCTB B MECTE X HAXOXKICHUS;

3) coequHsET WIM pazbeIUuHSIET HECKOJIIBKO TPeOOBaHUil, MPUHUMAET BCTPEYHOE HCKOBOE
3asBIICHHE, TMPHUBIEKAET K yYaCTHIO B JieJie OTBETYMKOB M TPETHHX JIUI, HE 3asBIISFOIINX
CaMOCTOsITENIbHbIE TPEOOBAaHMS OTHOCUTEIBHO MPEIMETa CIIOpa, 3aMEHAeT UCTIA WM OTBETUHKA,

4) npuHuMaeT o0ecrneuuTeNnbHbBIE MeEpbl (TaKKe OTMEHseT uX), o0ecrne4yuBaeT
JI0Ka3aTelbCTBA, HAMIPABIISAET Cy1eOHbIE TOPYUECHHUS,;

5) BBIHOCUT OTPEAETICHHS TI0 Pe3yIbTaTaM PACCMOTPEHHUSI MHBIX 3asBJICHUN M XOJaTaiCTB
JIM1I, YYacCTBYIOIIUX B JIEJIE;

6) Ha3HAYaeT JaTy U NPOBOJIUT NPEIBAPUTEIHHOE Cy1e0HOE 3aceJaHueE.

[ToMrMO mepedMciaeHHBIX OEHCTBUI Cy/abs BIpaBe COBEpPLIATH NMPHU MOJIrOTOBKE U WHbIE,
HarpaBJICHHbIE Ha 00eCIIeYeHNE MPABUIILHOTO U CBOEBPEMEHHOTO paccMOTpeHus aena. K nHpM
MOYKHO OTHECTH CIICAYIOLIHE:

- moa0bop apOUTpaKHBIX 3acenaTesel NMpu OTCYTCTBUU MpPeaoKeHui cTopoH (4. 3 cr. 19
AIIK POD);

- MPOBEPKY IMOJIHOMOYMUI NpeCTaBUTENEH CTOPOH (B ciydae, €cild B XOJE MOATOTOBKHU
OJlHa M3 CTOPOH BBIpa3Wjia COMHEHHME B NPABOMOYHOCTH, K MpUMEpY, MOJIMUCAHUS HCKOBOIO
3asBICHHS MTPEICTABUTEIIEM UCTLA MU PYKOBOAUTENIEM OpTraHU3alliH);

- HalpaBJIEHUE 3alIPOCOB B HAJOTOBBIE OPraHbl C LEJIbI0 YTOUYHEHHS MECTa HaXOXKJEHHS
yYacTHHKA Ipoliecca, CyAeOHbIe U3BEIEHHs] KOTOPOMY HE JIOCTABIISIOTCS OpraHaMu CBSI3H;

- HaJlOXeHue CyaeOHbIX mTpadoB, HANMPUMEP 3a HEUCIOJIHEHUE OOS3aHHOCTH TIO
NPECTAaBICHUIO UCTPEOOBAHHBIX CYZOM JIOKa3aTeNIbCTB B YCTAHOBIEHHbBIE CPOKU (4. 9 cT. 66
AIIK P®) u np.

9.3. IIpoueccyasibHble NEUCTBUS JIMI], Y4aCTBYIOIIUX B JIETIE,
IIPU TOJATOTOBKE Jefia K cyie0HOMY pa30uparTenbCcTBy

[MonroroBka k cyiedHOMY pa30MpaTENbCTBY UCTIIA U OTBETUMKA

[TockonmbKy cocTs3aTenbHas MOJENb apOUTPaKHOTO MpoIlecca OIMpenesseT COAepIKaHHe
COBEpIIACMBIX IPOIECCYyaTbHBIX JEWCTBHH, TIOITOMY TIOATOTOBKa Jiela K CyaeOHOMY
p3.36I/IpaT€J'H>CTBy B COCTA3AaTCIBbHOM Hpouecce ABIISICTCA ACATCIBbHOCTHHO HE TOJIBKO cy;[a, HO U
JMI, yYacTBYIONMX B jeie. OCHOBHAas poJib B 3TOM INPUHAIICKHT CTOPOHAM - HCTILy H
OTBETUYUKY.

Hcren, xak W10, MHUITMUPOBABIIECE CYyAeOHOE pa3OMpaTesIbCcTBO, OE3yCIOBHO, IOJIKEH
6BITI: TOTOB K HeMy €€ Ha CcCTaAuu IIOATIOTOBKHM HCKOBOI'O 3asBJICHUS. TGM HEC MCHECC
JIOTIOTHATEIbHBIE OOCTOSATEIBCTBA, BO3HHUKIIKME TOCIC MPHHITHS WUCKOBOTO 3asBIICHUS, TaKHE
KAaK ITIOSABJICHUC BOBpﬁ)KGHI/Iﬁ OTBCTUHMKA, H3JI0KCHHBIX B OT3BIBC Ha HCKOBOC 3asiABJICHUC,
yKa3aHHUs CyJIbU O TPEJCTABICHUM TEX WM MHBIX JOKA3aTebCTB, U3MEHEHHUE OOCTOSTENBCTB,
MOCTYKMBIIUX OCHOBAaHHEM JIJIsl HAMIPABJICHUS B apOUTPaXHBIN CyJ] HICKOBOTO 3asBICHUS, U JIp.,
BBI3BIBAIOT HEOOXOIUMOCTh THIATEILHOM MOTOTOBKH MCTIIA K MpoIiieccy. B paBHOW cTeneHu 3To
OTHOCUTCSI U K OTBETYHUKY, COJEp)KaHUE IMOATOTOBKH KOTOPOTO CBOJUTCS K OOOCHOBAHHIO,
ONMHpasCh HAa HOPMBI MATEPUAIBHOTO M TIPOIECCYaTbHOIO TIpaBa, CBOUX BO3PaKCHHI,



YCTaHOBJICHHE Kpyra JOKa3aTelIbCTB, ONPOBEpraloluxX TpeOOBaHMS MCTLA, MEXaHU3Ma U
crocoba ux mpeactasieHus. [Ipu 3Tom, roToBsCH K Cyae0HOMY pa3doMpaTeNbCTBY, CTOPOHBI HE
JIOJDKHBI 3a0bIBaTh, HECMOTPS Ha OMNpEeNeHHYI0 "Mmomoib" Cyapd, 00 OJHOM M3 OCHOBHBIX
MPUHIIUIIOB apOUTPaXKHOTO TMPOLIECCca - COCTA3ATENLHOCTH cynonpon3BoacTsa (ct. 9 AIIK PD),
3aKJIIOYAIOIIEMC B TOM, UYTO KaKJas M3 CTOPOH CAMOCTOSATEIbHO JOJDKHA JOKa3aTh Te
00CTOSITENLCTBA, HAa KOTOPHIE OHA CCHUIAETCS B KauyeCcTBE OCHOBAHMN CBOMX TpeOOBaHUU U
BO3pa)KE€HUH, T.€. yOSIUTh CyJ B CBOEH MPaBOTE.

[MoxroroBka k cyieOHOMY pa30MpaTENbCTBY TPETHUX JIHIL

Te oprannzauuu u rpakaHe, KOTOpbIe MPUBJICUYEHbI ONPEAEICHUEM apOUTPaXKHOTO cya B
KayecTBE TPEThHUX JUIl, HE 3asABISIOLIMX CAMOCTOSITENBHBIX TPEOOBAHMN HAa TpPEIMET CIopa,
BCTYNWIN WIM COOMPAOTCA BCTYIUTh B JIEJI0 B Ha3BaHHOM KaueCTBE, TAKXKE JOJIKHBI, MPEXKIIE
BCETO B CBOMX MHTEpECaX, OCYIIECTBIATh IOATOTOBKY K CyIeOHOMY pa30UpaTenbCcTBY,
MOCKOJIBKY PELIEHHE I10 1€y MOKET HEMOCPEICTBEHHO 3aTPOHYTh UX IIpaBa M 00s13aHHOCTH.

[Ipexxne Bcero TpeThbH JHIA HAa CTaJWW TOATOTOBKHU Jiela JOJIKHBI O3HAKOMHTHCS C
MaTepuaiamu jaena. M3ydyeHue u aHanu3 MarepualioB Jejia MO3BOJMT OINpPENEIUTh CYLIHOCTb
criopa, B TOM 4YHCJIE KPYr MPaBOOTHOIICHUN, BO3HHUKIIMX MEXIy CTOPOHAMH, MOIYyYUTh
CBEJICHUS O HAJIMYMM B MaTepuaiax Jejla TeX WIM HMHBIX J0Ka3aTeJIbCTB M ONPEIEIUTh CBOIO
MO3UIIMIO B CIIOpPE MO OTHOIIEHUIO K CTOpOHaM. B KOHeUHOM uTOre M3yueHHe MaTepUasoB jela
MIOMOXET MOHATDH, KAKOE BIUSHUE BO3ZMOXKHBIN PE3yJIbTaT PACCMOTPEHMSI J€jla OKaKET Ha IpaBa
U 00513aHHOCTH TPETHETO JHIIA.

[TonroroBka TpeThero Jnmma K CyAeOHOMY pa3OMpaTenbCTBY BKIIOYAET Takke cOOp
J0Ka3aTeNbCTB, OTCYTCTBYIOIIUX B MaTepuaiax Jeja U, BO3SMOXKHO, y CTOPOH, MPECTaBIeHUE X
apOUTpa)KHOMY CYJIy M IOATOTOBKY OT3bIBa Ha HCKOBOE 3asIBICHHUE C H3JI0)KEHHUEM CBOEHU
MO3UIIIH.

TmaTenbHast MIOATOTOBKA K CyAeOHOMY pa3OMpaTeNbCTBY BCEX JIMI, YYACTBYIOIIUX B JEIE,
MMeeT HEOLIEHMMOE 3HaueHHe sl MPAaBUILHOTO U CBOEBPEMEHHOTO paspelieHus crnopa. MimenHo
OTCYTCTBHE TAaKOH MOJATOTOBKU B OOJIBIIMHCTBE CIy4yaeB SBJISIETCS MPUYMHON HEOJHOKPATHOTO
OTJIOKEHUS PACCMOTPEHUS Jesia M HEPEAKO MPUBOJIUT K CYI€OHBIM OIIUOKaM.

9.4. [loHsTHE, 3HAaUEHUE U TTOPSAIOK MPOBEICHUS
MPEIBAPUTEILHOTO CYeOHOTO 3aceaaHuUs

Ha cragum mnoaroTroBKM nena COBEPIIAIOTCS M MHBIE JEHCTBUS, KOTOpPBIE YaCTUYHO
yka3asbl B cT. 135 AIIK P®. Kak oTmeudanock panee, nepedyeHb JEUCTBUM MO MOATOTOBKE Jieyia K
cynebHOMy pa3dupaTenbeTBy, 0003HaueHHBIH B ¢T. 135 AIIK P®, sBrisercs npubIu3uTeIbHBIM.
Kaxgoe neno mo-ceoeMy YHUKalbHO, MOATOMY MO €ro MOJArOTOBKE MOTYT OBITh COBEpLICHBI
pasnuuHble AeWcTBUSA. YacTo Ha CTaauu MOATOTOBKU JieNa K CyJaeOHOMYy pa3OuparenbCcTBY
paccMaTpuBarOTCs 3asBlIeHUs 00 obecrieueHnu ucka. OOBIMHO MCTEll oOparaeTcs ¢ mpocb0oit
00ecreunTh UCK BMECTE C MOAaYeH ucka.

B T0 xe Bpems AIIK P® npeagycmarpuBaeT u focyeOHOE peaBAPUTEIHHOE 00ecTiedeHUE
ucka. OTHOCHTENBbHO TpeaBapuTenbHoro odecrneuyenus ncka BAC PO npunsn O630p npakTuku
NPUMEHEHUs  apOUTpaXHbIMU  CyJaMH  IPEIBAPUTENBHBIX  OOECIIEUUTENIbHBIX  Mep
(unpopmarmonHoe mucbkMo BAC P® ot 7 urons 2004 r. N 78).

[Ipu moaroToBke Aena CyJ COBEpILIAeT U MHbIE IEUCTBUS, HAlpaBJIeHHbIE Ha 00ecreueHre
IIPABWJIBHOTO M CBOEBPEMEHHOI'O paccMOTpeHus Aena (1. 6 4. 1 ct. 135 AIIK PO).

BaxxupiM mpolieccyalbHbIM — JIEHCTBHEM CTaauu TMOATOTOBKH Jieda K cyaeOHOMY
pa3buparenbcTBy siBisieTcss BBeAeHHBIM ¢ 2002 T. cTaTyc MHCTHTYTa IPEIBAPUTEIBHOTO
cyeOHOro 3aceTaHusl.

[IpenBaputensHoe cyneOHOE 3acellaHHE - ATO HOBBIM MPOLECCYaNbHbIM MHCTUTYT IS
apOuTpaxkHoro mpouecca. llenb mnpoBeaeHHs NpPeIBAPUTEIBLHOTO CYIEOHOrO 3acelaHus -



IPOBEPUTH TOTOBHOCTH JieJIa K CyAeOHOMY pa30oupaTenbCcTBy. 110 OONMBIIMHCTBY /€71 MPOBEICHHE
IpEeBapUTENLHOIO Cy/leOHOro 3acelaHusi sBISeTCS 00s3aTelabHbIM, 32 HCKIIOYECHHEM
VIOPOIIEHHOTO MPOU3BOJACTBA, JAen o OankporctBe. [lo nemam M3 aIMUHUCTPAaTUBHBIX
IPaBOOTHOLIEHUH, UCXOJs M3 0COOEHHOCTEM KOHKPETHOro Jesa, MpeABapUTeIbHOe CyleOHoe
3ace/laHue MOXET OTCYTCTBOBATh.

Takast TMOKOCTb OOBSCHSAETCS MPEXAE BCEr0 TEMU COKPAILEHHBIMH CPOKaMH, KOTOpbIE
YCTAaHOBJEHBl JUIsl TIOJTOTOBKM W PAacCMOTPEHMsI HEKOTOPBIX KaTeropuil naen  u3
a/IMUHUCTPATUBHBIX MPAaBOOTHOIIECHUI.

3aKOH HE 3alpellaeT BBIHECEHHE CaMOCTOSITEIbHOTO ONPEENIEHUS O BPEMEHU U MECTe
IPOBE/ICHUS TPEABAPUTEIBHOIO cyaeOHoro 3acenanHus. OJHAKO Ha MpaKTHKE Ha3BaHHBIE
00CTOSITENILCTBA Yallle BCETO YKa3blBAIOTCS B ONPEAEICHUHM O MOJArOTOBKE Jeja K CyaeOHOMY
pa3dupaTenbCTBY UM B ONPEIEICHNUH O IPUHATHH Jejia K IPOU3BO/ICTBY.

CyznoM B ompeneneHny O Ha3HAUYE€HUU IPEIBAPUTENIBHOTO CYJIeOHOrO 3aceaHus MOKET
OBITh YKa3aHO Ha BO3MOXKHOCTh IPHUMEHEHHs OTBETCTBEHHOCTH 3a HEHUCIIOJIHEHHE TpeOOBaHMIMA
cyma. Tak, mo omHOMYy Jely CyIOM OBUIO YKa3aHO, YTO HEHCIIOJIHEHHE O00s3aTelbHbBIX
TpeOOBaHUI apOUTPAKHOIO CyJia BI€YET MPEJYyCMOTPEHHYIO 3aKOHOM OTBETCTBEHHOCTh, B TOM
ymciie HanoxeHue mrpada B nopsanke cr. 119 AIIK P®. Kpome toro, Obuto ykazaHo, 4To npu
IOBTOPHOM HEHUCIIOJIHEHUH TpeOoBaHMN apOUTPa)XKHOTO CyJa U 3aKOHA B CyJI€OHOM 3acellaHHU
OyzleT pacCMOTpPEH BOIPOC O HAJIO)KEHUHU HA OTBETUMKA ITpada B mopsiake cT. cT. 16, 119 ATIK
Po.

B npenBapuTenbHOM CyieOHOM 3aceJaHUM JIEJI0 pacCMAaTPUBAETCSl €AMHOINYHO CYAbEH ¢
U3BEIICHUEM CTOPOH M JPYTUX 3aWHTEPECOBAHHBIX JIMII O BPEMEHHM U MECTe IPOBEICHUS
naHHoro 3acenanus. [lpu HesiBKe HajuiekamuM 00pa3oM U3BELICHHBIX UCTLA U (UJIM) OTBETYHKA,
JPyTUX 3aMHTEPECOBAHHBIX JIML, KOTOpPble MOTYT OBITh MHpPUBJIECUEHBl K YYacTHIO B JeIe,
3acelaHue MpoBOUTCS B UX oTcyTcTBHE (4. 1 cT. 136 AIIK PD).

B mpenBaputenbHOM — CyneOHOM  3acelaHMM  CTOPOHBI  BIIpaBe  IPEJCTABIATh
JI0Ka3aTeNbCTBa, 3asABJATh XOJATaliCTBA, HM3JIaraTh CBOM JIOBOJBI MO BCEM BO3HUKAIOIIMM B
3acelaHuy BOIIPOCAM.

B nmpenBapurenbHOM cyneOHOM 3aceaHUM J0Ka3aTeNbCTBA HE HCCIEAYIOTCS, TOCKOJIBKY
9TO Impeporatusa cyeOHoro pazouparenabcTsa. [loaToMy cBUAETENH, IKCIEPTHI HE BBI3BIBAIOTCS,
CyJieOHBIE IPEHUS OTCYTCTBYIOT.

ApOuTpakHbIH CyJl B IPEIBAPUTEIBHOM Cy1€0HOM 3acelaHUU:

1) pasperaeT xonaTancTBa CTOPOH;

2) ompenenseT AOCTAaTOYHOCTb MPEACTaBIECHHBIX J0Ka3aTeNbCTB, JOBOAMUT JI0 CBEAEHUS
CTOPOH, KaKHe JJ0Ka3aTelbCTBA UMEIOTCS B JIEIIE;

3) BBIHOCHUT Ha pacCCMOTPEHHE BOMPOCHI, pa3pelIaeMble IPU NOArOTOBKE Jiena K CyeOHOMY
pa3duparebCTBY;

4) coBepiaeT WHBIE TpoleccyanbHbie nencTBus, npenxycmoTpennbie AIIK P® (u. 2 cr.
136).

Ecnn Ha mpeaBapuTenbHOM CylNeOHOM 3acelaHUM PeIIaiCh BOIPOCHl O BCTYIUIEHUHM B
IpoIlecC TPEThUX JIUII, 3aMEHE HEHA/IJIeKAIIEero OTBETYHKA U Ipoyee, TO 00 3TOM JOJKHBI OBITH
BBIHECEHBI OIIPECIICHUS.

Cyn 3aBepliaer npeaBapuTeIbHOE 3aCelaHue U OTKPBIBAET cyAe0HOe 3acejaHne B IePBOii
MHCTaHIMH [IPU HAJIMYUU COBOKYITHOCTHU CIIEAYIOMIMUX (PAKTOB:

1) B mpeBapUTEILHOM CyA€OHOM 3acelaHUH MTPUCYTCTBYIOT JIMIIA, YYaCTBYIOIIUE B JIEIIE;

2) OHU HE BO3PaXKalOT NMPOTUB MPOJOJKEHUS PACCMOTPEHUS JieNa B CyJeOHOM 3aceaHnuu
apOUTPaKHOTO Cy/1a TIEPBOM MHCTAHIINH;

3) neno He TpeOyeT KOUIeTHATBHOTO PAaCCMOTPEHHUSI.

BaxHbIM ycioBHEM Iepexojia OT HpeABapUTENBLHOIO CyIeOHOro 3aceqaHus B cyaeOHOe
pa3dupaTenbCTBO BBICTYIIACT sSBKA JIMI, YYacTBYIOUIMX B JieJle, M UX COIVIACHE HA MEPexoi K
cylneOHOMY pa30HpaTeNnbCTBY JAeTa.



9.5. Ha3nauenwue nena K cyaeOHOMY pa30oUpaTeabCcTBy

[Ipu3HaB €m0 MOATOTOBJIEHHBIM, CYZbsl BBIHOCUT OINPEIEIIEHHE O Ha3HAYeHHM Jejla K
cynebHomy pazoupatensctBy (4. 1 ct. 137 AIIK P®). 3akoHoM mpenycMoTpeHa BO3MOXKHOCTb
nepexo/ia U3 NpeIBapUTEIbHOrO Cye0HOT0 3aCe/1aHNs B OCHOBHOE.

Cynps, Ha3HaUas JIeHb U BpeMs CyleOHOro pa3OupaTenbCTBa, YKa3bIBaeT B ONMpEACIICHUU
"Ha OKOHYaHHE TOATOTOBKH Jejla K CyleOHOMY pa30uparenbCTBY M pa3pelIeHHe BOMIpoca O
MPUBIICYCHHUH K Ty TPETHUX JIHII, MIPUHATHE BCTPEYHOTO UCKA, COEIUHEHUE WIH Pa3beAMHEHUE
HECKOJIbKUX TpeOOBaHUii, MpUBIeUEeHNE apOMTpPaKHBIX 3aceiaTreliell, a Takke Ha pa3pelieHHe
JIPYTHX BOMPOCOB, €CITM HUM HE ObUIM BBHIHECEHBI COOTBETCTBYIOIIHME OMPEICIICHHUS; BpeMs U
MECTO TMPOBEACHUSI CyIeOHOr0 3aceaHusl B apOUTPAKHOM CyJe MEepBOM MHCTAHIMHU" (4. 2 CT.
137 AIIK P®).

Konmu ompenenenust o Ha3HauUCHUH Jeia K CyIe0HOMY pa3OMpaTeNbCTBY HAIPABIISIOTCS
JUIaM, y4YacTBYIONIMM B Jenie. BbiHeceHue ompeneneHus O HazHaYeHHH Jena (GopMaibHO
3aBepLIAeT CTaJUI0 TOJArOTOBKM Jela K CyIeOHOMYy pa30MparenbCTBY, OHO HE 3amperiact
MPOU3BOJIUTH JACUCTBUA IO TMOATOTOBKE [€la, HalpUMep IMPeACTaBIATh JO0Ka3aTelbCTBA U
npouee. [loarotoBka gema Kk cyneOHOMY pa3OupaTenbCTBY JODKHA — OOecreyrBaTh
CBOEBPEMEHHOE M MPaBUIBLHOE PAacCMOTPEHHE W paspelieHue nena. HemopaboTku Ha JaHHOMN
CTa/IUH SBJISIOTCS IPUYMHON 3aTATMBaHUS IpolLecca.

I1asa 10. CYAEBHOE PASBUPATEJBCTBO B CYJIE NEPBOM UHCTAHIIUM

10.1. CyurHocTh ¥ 3HaYE€HHUE CTAANH Cy1eOHOT0 pa3duparenbCcTBa
HKOHOMHUYECKUX CIIOPOB M MHBIX JIe]1 B apOUTPAKHOM Cy i€
MEepBOM MHCTAHLINKU

Bakneiimasi cragust apOUTpa)KHOTO TMPoIIecca - 3aBEPIIAOIIASACS pa3pelieHueM cropa 1o
cymecTBy. VIMEHHO Ha ATOW CTaIu¥ TPOSIBIISIOTCS BCE MPUHIUITBI apOMTPaKHOTO Ipolecca,
HauboJee IPKO - COCTI3ATEIBHOCTD.

AIIK P® ycranoBui oOmMiA CPOK IJIsi paCCMOTPEHHS Jiejia MO CYIIECTBY: JEJO TOJDKHO
OBITH PACCMOTPEHO apOWTPAKHBIN CyJOM MEPBOW MHCTAHIIMU M PELICHUE MPHUHATO B CPOK, HE
NPEBBIMIAIONIMNA MECSIIa CO THS BRIHECEHHS OTPEICTICHHS Cyla O HA3HAYCHUH JIeNa K CyIeOHOMY
pazbuparenscTBy (cT. 152 ATIK PO).

Cramust cyneOHOTO pa3douparebCcTBa Jeiia MPEAOCTaBIseT JUIaM, YYacTBYIOIIUM B Jee,
Haubosee OiaronpusTHBIE BO3MOKHOCTH PACKPHITH CBOKO MPABOBYIO MO3UIIMIO IO JIENY, CBOE
OTHOIIICHHE K CIOpPY, YOeIUTh MPOTHBOIOJIOXKHYIO CTOPOHY H, MPEXKIE BCEro, Cyl B CBOEH
MPaBoOTE, TTABHBIM 00pa30M OMHUPAsCH MPH 3TOM Ha aHAIM3 JI0KA3aTeIbCTB, HICTOYHUKH TIPaBa,
PETyIUPYIONIAE CIIOPHOE TMPABOOTHOIICHUE, NPEIOKUTh Cyly BapHaHT PEUICHHS, KOTOPBIUA C
TOYKH 3PEHUS JIHII, yYACTBYIOIIHNX B J€Ie, SIBISUICS Obl 000CHOBAHHBIM U CIIPABEITTUBBIM.

B 10 xe Bpemst apOUTpaxHBIN CyJ] BO BpeMsl TPOBEIEHHs CyAcOHOTO 3aceaHus JOKEH
UCIIOJIb30BaTh BCE BO3MOXKHOCTH JUIs TNTyOOKOW MpOBepKH 0OOCHOBAHHOCTH TPEOOBAaHUM HCTIA
U BO3DOKEHHHA OTBETYMKA, YCTAHOBJICHUS JCHCTBUTEILHBIX B3aMMOOTHOIICHUH CTOPOH,
MPUHAJICKAIINX UM TPaB U HATWYHS 00s13aHHOCTEH.

lapantueit goCTWKEHMsI 1LETW CyIeOHOro pa3OupaTeNnbhbCTBA BBICTYIACT apOUTpakHas
nporeccyanbHas (opma MpoBeAeHUs CyAeOHOTO pa3dHMpaTeNbCTBA, MO3BOJISIIONIAS Hawmbolee
NOJHO W HAIBSIIHO TPOSIBUTH ceOs TPUHIMIIAM apOUTPa)KHOTO Ipolecca: 3aKOHHOCTH,
HE3aBUCUMOCTH CYJIeH, PaBEHCTBE CTOPOH, COCTS3aTENbHOCTH, TUCIO3UTHBHOCTH, TJIACHOCTH,
HETIOCPEJICTBEHHOCTH, COUETAHUS €ANHOIMYHOTO U KOJUIETHATIHLHOTO PACCMOTPEHUS JIeNa U JIp.

10.2. YacTtu cyie6HOTO pa30oupaTenbCcTBa: XapaKTepUCTHKA,
MIOPSIIOK COBEPIIEHUS ITPOLIECCYAIBHBIX JE€HCTBUM



CynebHoe 3aceqanne - OCHOBHAsI OpraHU3allMoHHast (hopMa MPOBEACHUS pa3OrpaTeIbCTBA
10 apOUTPAKHOMY eIy, TMOCPEACTBOM KOTOPOH OCYIIECTBIISICTCS MPAaBOCYIUE, pa3periacTcs
CTIOp IO CYIIECTBY.

CyneOHoe pa3OupaTenbCTBO - CTagusl MPOLECCYalbHOM NEATEIbHOCTH apOUTPasKHOTO
Cyla, a TaKKEC JIML, YYaCTBYIOIIHUX B ACJIC, NHBIX YYaCTHUKOB IIPOLECCa, KOTOPasA NMECT LCIIbIO
BCECTOPOHHEE, MOJHOE U OOBEKTUBHOE BBIICHEHHE OOCTOSTENILCTB JIeJa, ONPEIEICHUE TpaB U
00s13aHHOCTEHN CTOPOH <19>.

<19> KommeHrapuii K ApOHTpa)kHOMY TpolecCyalbHOMY Kojaekcy Poccuiickoit
®Oenepanuu / [lox pen. I'.A. Kununa. M.: OO0 "TK Ben6u", 2003.

PazbuparenscTBO nena OCyIIECTBISIETCS B CyACOHOM 3acelaHud apOUTPaKHOTO Cyaa C
O6$I33.TCJIBHBIM HU3BCHICHUCM JINI], YH4aCTBYIOIIIUX B ACJIC, O BPCMCHU U MCECTC 3aCCHAHUS.

Obecnieuenue nopsiaka B cy1€0HOM 3aceJaHUH

B cynebHom 3acemaHuM JOJDKEH OO0ECIIEUMBATHCS TOPSIOK, IO3BOJISIOUIMNA CO3/1aTh
MIOJIHOLICHHBIE YCJIOBHSI JUIsl pabOThl BCEX YYAaCTHUKOB Ipouecca. OINHUM U3 KOMIIOHEHTOB,
o0ecreunBarOIUX TOPSJIOK, SBIAIOTCA BHEIIHWE aTpuOyThl yBaXKEHUS K Cyay Kak
PYKOBOJUTENO Mpolecca U JHIy, HaJEJICHHOMY IPaBOM OT MMEHHU TOCyAapCTBa BEPIIUTH
npaBocyaue. Bce nuia, mpUCyTCTBYIOLIME B 3ajie 3acelaHusi, 00s3aHbl BCTaBaTh IPH BXOJE
CyJlell ¥ CTOS BBICIYILIMBATh PELIEHUE apOUTPAKHOIO Cy/1a.

OTtpakeHHeM HaJIEJIEHHOIO aBTOPUTETOM IOCYAAPCTBEHHOW BIIACTH YBAKEHUS CYJEHCKON
JOJKHOCTH sABIisieTcsl BrepBble ycTaHoBiaeHHOe AIIK P® ompenenenue oOpailieHus: K cyabe B
npouecce 3acenanus: "YBaxkaeMbil cya!". B AIIK 1995 r. Takas HOpma OTCyTCTBOBaia, 4TO
MOPOXK/IaJI0 MacCy BapUaHTOB OOpAIICHUH, JUKTYEMBIX YPOBHEM INPABOBOM M OOIIEH KyJIbTYpHI
Y4acTHUKOB Tmpouecca: "Bama uects", "rocmoguH cyaps" unu "ToBapull Cynbs', MHOTHE
YYaCTHUKH 3ace/laHus 00paliainuch K CyJbe 0 UMEHU-OTYECTBY, YTO Yy MPEACTABUTENEH IpYyroi
CTOPOHBI MOIJIO MOPOJUTH NMOAO3PEHUS B HAIMYMKM MEXAY CYIbEH M NPEACTABUTEIEM CTOPOHBI
HECJIyKEOHBIX OTHOILLIEHUIN, COOTBETCTBEHHO, HE ObUIO MCKIIIOUEHO BO3ZHUKHOBEHUE COMHEHHI B
OecIpuCTpPaCTHOCTH CyJIbU. B HEKOTOpBIX ciyyasX y4yaCTHUKHU Ipolecca, oOpamasch K Cyay,
BOOOIIIE HUKAK ero He Ha3biBaJid. HecOMHEHHO, 4TO yHH(UKALUS 3aKOHOIATENIEM OTpPEICTICHHUS
oOpamieHus K cyny OyaeT crnocoOCTBOBATH IMOBBILICHHUIO YBaXXEHHs K ABTOPHUTETY CyJeOHOU
BJIACTH, COOJIIOACHMIO PABOBOM U AETOBOM ITUKU YYACTHUKAMU MPABOBBIX OTHOIIEHUH.

Bce BoicTymiieHust B cyZieOHOM 3acejaHUM, OOBSICHEHUS, OTBETHl Ha BONPOCH! YUACTHUKHU
3aceiaHus JaroT cTod. OTCTyIUIEHHE OT 3TOr0 IMPaBHia BOZMOXHO TOJIBKO C pa3pellieHus CybH,
Harpumep B ciiyyae (U3NYECKOH HEBO3MOXKHOCTH YYACTHHKOB IpOIlecca MOCTOSIHHO BCTaBaTh
(BBHIYy (pM3MUYECKUX HEIOCTATKOB MM COCTOSIHHS 37IOPOBBS).

3aceqaHue JOJDKHO MPOBOJUTHCA B YCIOBHSX, OOecleuMBaloLIMX paboTy cyna u
0€30MaCHOCTh YYaCTHHKOB apOuTpaXHOTO Tpomecca. [lo pemeHuto CyapH, PYKOBOISIIETO
CylIeOHBIM 3acellaHHEeM, B 3aje, II€ OHO NPOXOAUT (MPU HAIUYMM OOJIBIIOrO KOJIMYECTBA
IPUCYTCTBYIOIIMX WIH B IPUCYTCTBUH 0CO00 AMOLIMOHAJIBHBIX YYaCTHUKOB), MOTYT HaXOJUTHCS
CyJeOHble MPUCTaBbl MO OOECIEYEHHUIO YCTAHOBJIEHHOI'O MOpSJIKAa AEATENbHOCTH CyJOB. B mx
3a/a4M, B COOTBETCTBUU cO cT. 11 PenepanbHoro 3akoHa "O cyneOHBIX mpucTaBax', BXOAUT
o0ecrieueHHe OXpaHbl CyJeOHBIX IOMELIeHUH, obOecreueHue Oe30MacHOCTH YYaCTHUKOB
3aceaHusl, BBITIOJHEHUE PACIIOPSHKCHUN CYAbH, CBSI3aHHBIX C COOJIOJICHHMEM TOpsIKa B CyHe:
CHOCOOCTBOBAaHME YAAJICHMIO W3 3aja 3acelJaHus JIML, HapyLalolUX MOpSAOK U He
HOTUUHSIOIINXCS PACHOPSIKEHUSAM CyAbH, IPEeceYeHre NPaBOHAPYLIEHUH, B TOM YHUCIIE IyTeM
NpUMEHEeHHUs (PU3NYECKOM CUJIBI U CIICIIMATIBHBIX CPECTB.

B cootBerctBum ¢ 4u. 7 ct. 11 AIIK PO nuna, npucyTCTBYIOIIME B OTKPHITOM CYJI€0HOM
3aceaHuu (HE3aBUCHUMO OT TOIO, YYaCTHHKH OHM MpOLecca WIM MPOCTO CIyIIATENN), UMEIOT



IpaBo JIENIaTh 10 X0y 3aCeIaHusl MICbMEHHBIE 3aMETKH, a TaKKe OCYIIECTBIISTH 3BYKO3aIHCh,
Ha COBEpPIICHUE ITHX JACUCTBUI MOTyUYEHHUs COTIacus CyAbH HE TpeOyeTcs.

Kuno- n ¢orocremka, a Takxke TPaHCIALUS CyIe0HOTO 3aCeIaHusl TOIYCKAIOTCS TOIBKO C
paspelieHusi CyIbH, MpeaceAaTeIbCTBYIOIIET0 B 3acelaHuu. BpeMs ChbeMKH W TpaHCIALUU
MOTYT OBITh OTpaHHUYEHBI CYJIOM IO BPEMEHH: IO MPOCHOE YYACTHUKOB 3aCEJaHHs WIH B CIydae,
€CJIM OHHM MEIIAIOT MOPSAKY B CyI€OHOM 3acelaHuu.

[Ipu HecoOMIOAEHWU TMPHUCYTCTBYIOIIMMH B 3ajl€ 3acelaHus JIMIIAMH  IOpsIKa:
BBICTYIUICHHHM 0€3 pa3pelleHHs] CyAbH WM BBIKPUKUBAHUU C MECTa, NMPEPEKaHUU C CYAbEH,
OCYIIIECTBIICHUH ITOMEX TPH BBHICTYIUICHUH YYaCTHUKOB ITPOIECCa, JOMYIICHUH OCKOPOUTEIHHBIX
BBIMAJIOB B OTHOIICHWU MPUCYTCTBYIOUIMX B 3ajie¢ JUI[ U T.A. - CYIbsl MPEAYyNpPEKIaeT UX O
HEJIOIyCTUMOCTH HApYLICHHUS TOPSIKa U UMEET MPaBO YIATUTh TAKOE JIUIO U3 3ajla Cpasy, MpH
HAJIMYUU OJTHOTO HAPYIIEHUS, B 3aBHCHMOCTH OT CTENEHHU MpPaBOHAPYIICHUS. YJalleH MOKET
OBITh KaK YYaCTHHK IPOLIECCa, TaK U CIyIIATelNb, IPUCYTCTBYIOMINN Ha 3aCEIaHUH.

[Tomumo ynaneHust U3 3ala 3acelaHusi, CyJbs MOXKET MOJABEPTHYTh JUI0, HapyIIaloliee
HOPS/IOK B 3aCEIaHUU, TAKOMY BHIY OTBETCTBEHHOCTH, Kak cyaeOHbIi mTpad. HeodxoammocTsb
MPUBIICYCHHS] TMPABOHAPYIIUTENS] K CyAeOHOM OTBETCTBEHHOCTH OIpPENESeTCs CTEHNEHBIO
JIOTIYIIIEHHOTO HApYILIEHUS U YCMOTpPEHHEM cynbu. Bompoc o HanoxeHuu cyaeOHoro mrpada
paccMaTpuBaeTCsi B TOM K€ CyJIeOHOM 3acefaHuu (Korha - cpa3y e MOcie COBEpILEHUs
HapYIICHHS WM B KOHIIE 3aCEaHHs - ONPEIEIISICTCS CyIbei) B MPUCYTCTBUU TIPABOHAPYIITUTEIIS.
Eciu xe oH ymanmeH W3 3ana 3acelaHHsl W TOKWHYJ TOMEIIEHWE CyJa, MPUBICYCHHUIO K
OTBETCTBEHHOCTH JOJDKHO OBITh TIOCBSIIEHO OTIENBHOE CIHEIHaJbHOE 3acelaHue ¢
00s3aTeNbHBIM M3BEIICHHEM O BPEMEHHM U MecTe 3acefaHus Hapymutens. [lo pesynbratam
paccMOTpeHHsI BOIIPOCa O MPUBJIICUCHUH JIUIA K CyJeOHOW OTBETCTBEHHOCTH CYAbS BBIHOCHUT
oTpezieNieHue, B KOTOPOM OIPEAENseT CTeNeHb BUHBI HAPYIIUTEN U pa3Mmep mrpada.

VYcnemHocTh TpOBENEHHsT CyAeOHOTO pa3duparenbcTBa B 3HAYUTEIBHOW CTETICHU
OTIpeieNAeTCs CyIbel, MpeICeAaTeNbCTBYIONIMM B CyIeOHOM 3acejaHiH. B COOTBETCTBUM CO CT.
153 AIIK P® mnpencenarenbCTBYIOMMH OTKpPBIBAET CyneOHOE 3acelaHue, IPOBOAUT
MOJTOTOBUTENIbHYIO 4YacTh pa30MpaTenbCcTBa, OMNpENeNseT MOpPSJOK BEACHHS 3acelaHus,
PYKOBOJIUT 3acelaHueM, NPUHUMAEeT Mepbl K OOECHeueHHIO MOpsIKA, BeIeT W IMOAMUCHIBACT
MIPOTOKOJ CY/IEOHOTO 3ace/laHus, OOBSIBIISIET pEIlICHNE.

[IpencenaTenbCTBYIONMM B 3acelaHUM 10 JAETy, pPacCMaTpUBAEMOMY apOUTPaKHBIM
CyJZIOM, MOXKET OBITh JIFOOOW CyAbsi apOUTPAKHOTO CyJa: MpeacenaTeb Cyaa, ero 3aMeCTUTEIH,
npezcenaTenb U Cybs cyA1e0HOro cocraBa (apOUTpakHBIN 3aceqaTelb MpeceaTeIbCTBOBATh B
3acemannn He MOxkeT - 4. 7 cr. 19 AIIK P®). B ciuywasx, xorma paccMOTpeHHE eia
IPOM3BOJUTCS KOJUICTHAIBHBIM COCTaBOM CyJa, B 3aCEHaHUU NpeACeNaTelbCTBYeT OJWH U3
cyJliel cocTaBa, pacCMaTPUBAIOIIETO JaHHOE AENO.

CynebHoe  pa3OuparenbCcTBO — MPOBOMUTCS B CTPOrOM  IOCIEAOBATENBHOCTH,
npexycmorpennor AIIK PO®.

YacTu cy1eOHOTo 3ace1aHms:

1) moaroroBUTeNbHAs YacTh, LI - ONpEAeTICHUE HAIW4YUs YCIOBHM Ui PacCMOTpPEHUs
Jieria 10 CYIIECTBY B JAHHOM 3aCeIaHuM;

2) cOOCTBEHHO pacCMOTPEHHE JIeNIa IO CYIIECTBY, IeIb - YTOYHEHHUE UCKOBBIX TPEOOBaHUI
U BO3PAaXCHUH Ha MCK, BBISIBICHHE BO3MOXXKHOCTH OKOHYAHHMS Jefla MHpPOM, OOecrieueHHe
BCECTOPOHHETO, MOJHOTO M OOBEKTUBHOI'O HCCIIEIOBAHMS JI0KA3aTEIbCTB JJISl YCTAHOBIICHUS
(bakTHUeCKuX 0OCTOSATENBCTB 10 JIEIY;

3) cyneOHble mpeHus, LeNb - MOJABEIEHNUE UTOrOB IMpolecca JUIAMHU, YYacTBYIOIIUMHU B
Jienie, UX MpeCTaBUTEISIMU;

4) BbIHECEHHE PEIICHUs, 1IeJIb - pa3pelIeHne Cropa 1Mo CyIIeCTBY.

HO,Z[FOTOBI/ITGJ'IBHaSI HacCThb



[Ipouieaypa TMOATOTOBHTENBHOW YacTH CyAcOHOTO pa3OuparenbcTBa MPEIyCMOTPEHA B
cratbe 153 AIIK P®.

Cynps, a pu KOJJIETHAIBHOM PACCMOTPEHHH Jielia MpeceaaTeNIbCTBYIONINN B CyJeOHOM
3ace/laHuu:

- OTKpBIBAET CyAeOHOE 3acelaHne U OOBSBIISIET, KAKOE JEJIO0 TOAJIEKUT PACCMOTPEHUIO;

- IPOBEPSET SABKY B CyIeOHOE 3ace/laHue JIUILI, YYaCTBYIOIIUX B JeJie, NX MpeACTaBUTeNeH U
WHBIX YYaCTHHUKOB apOMTPa)XHOTO TMPOIECCa, YCTAaHABIMBAET HMX JIMYHOCTh U TIPOBEPSET
MOJTHOMOYHSI; YCTaHABJIMBAET, M3BELICHBI JIM HaAJEXKallMM OO0pa3oM JHIAa, HE SBHUBIIMECS B
cyneOHoe 3ace/laHne, U KaKue UMEIOTCS CBEACHUS O MPUYMHAX UX HESBKH.

[IpoBepka siBKM B cyJeOHOE 3acefaHHe cllaraercs U3 psijia CIeAYIOLUX MPOIEeCCyalbHbBIX
JIICUCTBHIL:

- IPOBEpKa SBKH JIUII, YYaCTBYIOIIUX B JIeJIe, U UX MPEICTaBUTEINCIH;

- MPOBEPKA SBKU JPYTUX YUYACTHUKOB MPOIIECCA;

- YCTaHOBJIICHUE TUYHOCTH SIBUBIIMXCS U UX TOTHOMOYHIA;

- IpoBepKa (pakTa U3BEMICHUS JIUI], HE SBUBIIUXCS B MPOIIECC, U HATMYHS CBEJACHHUA 00 UX
HesiBke. CBeIeHUs O HaAJIeXKaIleM H3BEIICHUH TOJIKHBI OBITh JOKYMEHTAIBHO MOATBEPKICHBI.
OnHako eciiy JIIO MPUCYTCTBYET, a MOATBEPIKACHHS HEHAJJIC)KAIIETO €ro M3BEIICHUs B JIeTie
HET, TO JaHHOE€ OOCTOSITENLCTBO HE SBISETCS OCHOBAaHMEM /ISl OTJIOXKEHHUS CYJeOHOTO
pazbuparenbCcTBa.

[TocnencTBus HESABKHU JUL, yYACTBYIOIIMX B JeJie, MIPeAYyCMOTpEHHBI 4. 4. 3 - 5 cT. 156 AIIK
P®. Tlpu sTom cyj BrpaBe mpu3HATh SABKY JIO0OTO JIUIA, yYaCTBYIOIIETO B Jiee, 00s13aTeIbHOM,
U HEsSBKa JIMIA MPU TaKUX OOCTOATEIHCTBAX MOKET MOBIEYh HATOXKEHHE HAa HETo ITpadHbIX
cankuuil (4. 4 ct. 156 AIIK P®). Cyn moxeT npusHaTh SBKY JIMIA, YYacTBYIOIIETO B JEJIE,
00s3aTeNbHOM, JaXke €ClIM 3TO JIMIO XOJaTaiiCTBOBAIO O PACCMOTPEHHH Jelia B €r0 OTCYTCTBUE
00 €CTM BMECTO CTOPOHBI B MPOIIECCE YUACTBYET MPEICTABUTEIb.

Jloka3aTenbCTBOM HM3BEIICHHSI JTUIA O €r0 00sI3aTENbHON SIBKE B CY[l SBJSIETCS MOJy4YCHUE
STHM JIMIIOM W3BEIIEHUS, B KOTOPOM yKa3aHO Ha 00s3aTENILHOCTH SBKH. Ecnu mpu mpu3HaHUU
CyJIOM SIBKM JIMLIA, YYacCTBYIOILETO B JeJie, 00s3aTeNbHOM, JaHHOE JIMIIO HE SBUTCS B CYy., TO
MOCJICIHUNM BIIpaBE€ OTJOXKHUTh PACCMOTPEHUE JieJla WIM PACCMOTPETh JIeN0, HAJIOXKHUTh
mrpadHble CAHKIIMK Ha 3TO JIULO.

Cratps 157 AIIK P® mnpenycmarpuBaeT MNOCHEICTBUS HESBKM MHBIX YYaCTHUKOB
nporecca.

Jlanee cynabsi yCTaHaBIMBAET JIMYHOCTh SIBUBLIUXCS U TIPOBEPSAET MX IOJHOMOYHMS IO
npaBwiam 1i1. 6 AIIK PO:

- BBISICHSIET BOIIPOC O BO3MOKHOCTH CITYIIIAHUS JIETIa;

- OOBSBIAET COCTAaB apOUTPAXHOTO Cyna, COOOIIAeT, KTO BEAET MPOTOKOJ CyJAeOHOTrO
3acelaHusi, KTO YYacTBYe€T B KadecTBE OHKCIepTa, NEPEBOAYMKA, U PaA3bIACHIET JIULIAM,
Y4acCTBYIOUIUM B JieJIe, X MPaBO 3asBISATh OTBOJBI;

- Pa3BACHSET JIUIaM, YYaCTBYIOIIUM B JIeJie, U HHBIM YYaCTHHKAM apOUTPaKHOTO Mpoliecca
UX IpolieccyalibHbIE MpaBa 1 00s13aHHOCTH;

- yAanseT u3 3aja cyAeOHOro 3acelaHus SBUBIIMXCS CBUIETENCH JO HAYalla UX JAOMPOCca;

- IpenynpexaaeT ImepeBoAuYMKa 00 YroJOBHOW OTBETCTBEHHOCTH 32 3aBEJOMO
HEMpaBUJIbHBIN TEpPeBOJ, JKCHEpTa 3a Jady 3aBEIOMO JIOXKHOTO 3aKJIIOYEHUs, CBHUAETENEH
(HeToCPeICTBEHHO Mepe1 UX AOMPOCOM) 3a J1ady 3aBEOMO JIOXKHBIX NMOKa3aHUM U O0TKa3 OT Aauu
MMOKa3aHUM;

- ompenenseT C y4eTOM MHEHUH JUI, y4YacTBYIOUIMX B JieJe, IOCJIeI0BaTEIbHOCTh
MIPOBEJICHUS ITPOLIECCYAIbHBIX ICMCTBHUIA;

- BBIACHSIET, MOJJACPKUBACT JIU MCTELl WCK, MPHU3HACT JIU MCK OTBETYUK, HE XOTAT JIU
CTOPOHBI 3aKOHYMTH JIEJI0 MUPOBBIM COTJIAIIEHHEM, O YEM JIENIAI0TCSI COOTBETCTBYIOLIUE 3AMUCH
B IIPOTOKOJIE CYIeOHOT0 3aceaHMms;



- PYKOBOAMT CYJEOHBIM 3acelaHueM, OO0ECleUMBACT YCJIOBHUS [UIsl BCECTOPOHHETO U
MOJTHOTO HMCCJIEIOBaHMUS JOKAa3aTeNbCTB U OOCTOSITENBCTB JeNia, 00eclednBacT paccMOTPEHUE
3asBJICHUM M XOJATANCTB JINILI, YYaCTBYIOIIUX B JEJIE;

- IPUHUMAET MEpHI M0 00ECTIEYEHHIO B CYJICOHOM 3aceaHUU HAAJIEKAIIETO MOPSIKa.

B cBsizu ¢ 3TUM credyeT y4MTHIBaTh, YTO JIWIA, NPHUCYTCTBYIOIIHME B 3aje CyJIeOHOTO
3acelaHusl, JOJDKHBI MOMYYUTh pa3pelieHue CyIbd sl MPOU3BOACTBA KUHO- U (POTOCHEMKH,
BUJICO3AMKCH, TPAHCIISIMU CYJeOHOT0 Mpoliecca Mo TeleBuAeHUIo win paauo (4. 3 cr. 154 ATIK
P®). Ot 3anucu MOryT OBITH B AalbHEHIIEM HCIONB30BAHbI 0€3 MOMOTHUTEIBLHOTO COTJIACHs
cyna. Ha mponsBoacTBO ayamo3amnucu mporiecca coriiacue cyia He TpeOyeTcs.

K napymmurensm nopsiika B CyJeOHOM 3acelaHuU CyJO0M MOTYT OBITh MPUMEHEHBI MEphI
BO3JICUCTBUS, peaycMoTpeHHble cT. 154 AIIK PO.

PaccmoTtpenue iena 1o cymecTBy

Cynapst Iocyie OrIalieHUs] UCKOBOTO 3asIBIICHUS, BEISICHCHHS HATMYHS Y JIUI, YYACTBYFOIINX
B JIeJie, 3asBIICHUH, XOAATalCTB OMpENeNseT MOPAIOK BEACHHS 3aceaHHs W HCCIEIO0BaHUS
JI0Ka3aTeJbCTB.

[Ipu paccmoTpeHuu nena apOUTPaXKHBIM Cyd JODKEH HEMOCPEACTBEHHO HCCIEI0BaTh
nokazatenbera 1o ey (ct. 162 AIIK P®) - mpuHIMI HEMOCPEACTBEHHOI'O PACCMOTPEHHUS JIeNIa
CyJIOM:

- 03HAKOMUTKCS C MUCBMEHHBIMH JI0Ka3aTeIhCTBAMU;

- OCMOTPETH BEIIECTBEHHBIE JOKA3aTEIbCTBRA;

- 3acimymaTth OOBSICHEHUS JINL, YIaCTBYIOIINX B JIeNe, TIOKAa3aHUs CBUICTEINICH, 3aKITFOUCHHSI
JKCIIEPTOB;

- OTJIACUTh TaKWe OOBSICHEHUS, TIOKa3aHUs, 3aKITFOYCHHS, TIPEICTABICHHBIC B ITMCHMEHHOMN
dopme;

- OTJIACHThH COTJIALIICHUS JIUI], YYACTBYIOIIHUX B JeNie, O JOCTUTHYTHIX TIOTOBOPEHHOCTSX I10
00CTOSITEILCTBAM JIETIA.

B cyzne nmpoucxoauT BOCIPOM3BEACHUE aynuo- U BHEO3amucell; (hakT BOCIPOU3BEACHUS
ayauo- U BUJICO3AMUCEN OTpaXkaeTcs B MPOTOKoIe cyaeOHoro 3aceaanus (4. 2 c¢r. 162 AIIK P®D)
U T.J.

Jluno, yuacTByromiee B Jene, BIpaBe MPEACTaBUTH apOUTPa)KHOMY Cyay MOSCHEHHUS O
MPEJICTABICHHBIX UM JIOKa3aTeIhCTBAX M JIOKA3aTeIbCTBAX, MCTPEOOBAHHBIX CYJOM IO €ro
XOJaTalicTBy, a TakKe 3a7aThb BONPOCHI BBI3BAHHBIM B CyAeOHOE 3acelaHue SKCIepTam Hu
cunetensM. [Ipu 3TOM MepBBIM 3a/aeT BOIMPOCH JUIO, MO XOAATAWCTBY KOTOPOTO ObLIH
BbI3BaHbI AKcrepThl U cBuaeTenu (4. 4 cr. 162 AIIK P®). Cyn He MoXeT mpemsiTCTBOBAThH
JUIaM, Y9aCTBYIOIINM B JIeJie, y9aCTBOBATh B HCCIEAOBAHNUN JOKA3aTEIbCTB.

B GonbminHCTBE cyyaeB HCIOJIB3YETCS CIeayIonasl Mocie0BaTeIbHOCTh UCCIe0BaHuUs
JTIOKa3aTeNbCTB:

- ucren (W (M) €ro MPeICTaBUTENb) JaeT OOBSICHEHHS IO /ey, 0OOCHOBBIBAs CBOIO
IPaBOBYIO MO3UIIMIO TIO JIEITy;

- OTBeTYMK (WK (M) €ro MPECTABUTENb) JaeT OOBICHEHHS MO JIeNTy, OOOCHOBBIBAasI CBOIO
IPaBOBYIO MO3UIIMIO TIO JIEITy;

- B Clly4ae ydacTus B JieJie TPETbUX JIMI[ TPETbE JIUI0, 3asBIISIOIEE CaMOCTOSTEIbHbBIE
TpeOOBaHUSI OTHOCUTENIBHO MIpeaIMeTa cropa (Win (M) ero mpeaCcTaBUTelNb), 1aeT OOBSICHEHUS TI0
neny. Kak mpaBmio, TpeThbH JMIA, HE 3aABJSAIONINE CAMOCTOATEIbHBIX TpeOOBaHUMN
OTHOCHUTEIILHO TpeIMeTa Cropa, JAroT OOBSCHEHUS IOCIIe MCTIA WM OTBETYMKA, HA Ybed
CTOpPOHE yYacCTBYIOT;

- IpyTHE JIUIA, YYaCTBYIOIINE B JIee, MOTYT 3aJaTh BOIPOC JTUIaM, YIaCTBYIOIIUM B JIEJe,
MocJie 1ay KaXKJIbIM U3 HUX OOBSICHEHHH 110 JIey;

- 3achmymMBAalOTCA TIOKa3aHUs cBuuereneil. [lpomemypa pompoca cBuaeTene He
orpejelieHa 3aKOHOM, HO OHa CTPOUTCS IO HU3BECTHON CXeMe: YCTaHOBJIEHHE JIMYHOCTHU



cugerens (ero Qamuiaus, MMs, OTYECTBO, I'OJ POXKJIEHUS, MECTO pabOThl (JOKHOCTb) U
JKUTENbCTBA, BJAJCHHUE S3BIKOM CYyJONPOU3BOJACTBA); MPEAYNpPEKICHHE 00 YroJOBHOU
OTBETCTBEHHOCTH 3a J1ady 3aBEIOMO JIOXKHBIX MOKAa3aHUI U 32 0TKa3 OT Ja4yM [MOKa3aHUI; paccKas
O TOM, YTO HM3BECTHO CBUJETENIO MO Jely; OTBEThl Ha BOMPOCHL. [lepBbIM BOIPOCHI 3aaaeT
CTOPOHA, TI0 MHUITUATHBE KOTOPOH OBLT BEI3BAH CBUJICTEIID;

- MPOBOJUTCS UCCIIEIOBAHUE MUCHMEHHBIX U BEIIECTBEHHBIX J0KA3aTeNbCTB, OTJIAIIAIOTCS
3aKJIFOUYEHHUS SKCIIEPTU3BI U, €CIIU MPU3HAHO HEOOXOAUMBIM, JIOIPOC 3KCIEPTA.

Jluna, y4actByromue B jelne, BIpaBe OOpAaTUTHCA K CYyAy C 3asBICHHEM B MHUCHMEHHOM
dopme o danpcuuKanuy 10Ka3aTeIbCTBA, MPEACTABICHHOTO JAPYTHM JIMIIOM, YYacTBYIOIIAM B
nene. B atom cinyuae cya B cuity cT. 161 AIIK PO gomxen:

1) pa3bsICHUTH YyTOJIOBHO-NPABOBBIE MTOCIEACTBUS TAKOTO 3asIBICHHUS;

2) UCKITIOYUTh OCHApUBAaEMOE JI0Ka3aTeIbCTBO C COIJIACHS JIMIIA, €r0 MPEACTaBUBILETO, U3
YHclla J0Ka3aTeNbCTB M0 JIENy;

3) npoBepuThH 0OOCHOBAHHOCTH 3asiBICHUA O (panbcuUKAINU T0KA3aTeIbCTBA, €CIIU JUIIO,
IPEJICTABUBILIEE 3TO J0KA3aTEIbCTBO, 3asBUJIO BO3PAKEHUS OTHOCUTEIBHO €r0 MCKIIOUEHUS U3
YHClia J0Ka3aTeNbCTB 0 JeIy.

VYka3zaHHas mpoueaypa, 3aKiI4aroascs B IpoBepke 00OCHOBAHHOCTH 3asIBJICHUS JIMIIA,
y4acTBYIOLIETO B Jiene, 0 (panbcupukanuu 10Ka3aTeabCTBa, MPEJCTABICHHOTO APYTUM JIUIIOM,
BKJIIOUYAET OIPEIECICHHYIO TOCIEA0BATEIbHOCTh AEUCTBUM Cy1a.

1. Tlocne oOpamieHusi OgHOTO IHUIA, MpUYeM o0O0sA3aTeNbHO B MHUCHMEHHOUN Qopme, ¢
3asiBIEHHEM O Qasibcu(UKalMK IPYTHUM YYaCTHUKOM JIeJia, HallpuMep J10T0BOpa, CyJl pa3bsCHSET
YTOJIOBHO-TIPABOBBIE  TMOCIEACTBUS  Takoro 3asBieHus. OTMeTka O pPa3bsICHEHHH U
COOTBETCTBYIOIIHNE PACITUCKU 3aSBUTEIS U MPEACTABUTENS OOBUHICMOW CTOPOHBI JOKHEI OBITH
BHECEHBI B IIPOTOKOJI Cy1IeOHOTO 3aceaHusl.

2. Ecimm oOBuHsieMblli B (anbCcH(UKAMN TOKA3aTeIbCTBA YYAaCTHUK COTJIACHIICS
UCKJIIOYUTh €r0 M3 YMcia J0Ka3aTeNbCTB, OH O(OpMIILeT CBOE corjiacue B MHCHMEHHOM BHJIE
(cormacue Ha WCKJIIOUYEHHUE J0Ka3aTelIbCTBA HE BCET/Ia O3HAYAeT MPU3HAHUE €T0 TOJI0NKHOCTH,
BO MHOTHX CJIydasiX YYacTHHK Ipoliecca UJET Ha 3TO AJIS TOro, 4ToObl HE 3aTArMBaTh MpoIece,
OyIyud yBEpPEHHBIM, YTO IPYTHE NPEICTABICHHBIE UM JOKAa3aTEebCTBA TMOITBEPKIAIOT €ro
TpeOOBaHUS WIN BO3PAKEHUS, COOTBETCTBEHHO, HUKAKUX YTOJIOBHO-IIPABOBBIX MOCIEICTBUN IS
Hero He Hactymaer). Cyaops B TakOoM cCiiydae OOBSBISET 00 HCKIIOUEHUH OCHapHBAEMOTO
JI0Ka3aTeNbCTBA M3 YHCIAa OKA3aTeNbCTB MO JIedy U OHO OOJbllle HE HCCIeAyeTcsl B Mpoliecce
Cy1eOHOTO0 pa3doupaTeNbCTBA MO JIETY.

3. Ecniu o6BuHsieMoe B (anbcuduKauy J0Ka3aTeIbCTBA JIMIIO BO3PAKAET OTHOCUTEIHHO
€ro MCKITIOYEHHS U3 YUCIIa JIOKA3aTeNbCTB MO JIENy, CyJl 00si3aH MPHUHATH MEPHI 7Sl TPOBEPKU
JIOCTOBEPHOCTH 3asABlIeHUs O (anbcuduKaluyd [0Ka3aTelnbCTBa, B TOM YMCIE Ha3HayaeT
IKCIIEPTHU3y, HUCTpedyeT Apyrue IoKa3aTelbcTBa (HampuUMep, TEKCT STOro K€ JO0roBOpa),
CaMOCTOSITENIbHO HCCIEAYET 3TO 10Ka3aTeIbCTBO U T.JI.

ApOuTpaXkHBIH CyJ TPUHUMAET MPEIyCMOTpPEHHbIE (enepanbHbIM 3aKOHOM MEpPBI IS
MPOBEPKU JIOCTOBEPHOCTU 3asiBIEHUS O (QanbcuduKaluu J0Ka3aTelbCTBA, B TOM 4YHCIIE
Ha3Ha4yaeT dKCIEePTH3y, UCTpeOyeT Apyrue JoKa3aTeIbCTBA WM IPUHIUMAET WHBIC MEPHI.

[locne 3aBepuieHust HCCIENOBAaHUS BCEX JIOKA3aTENIbCTB, MPEICEAATEIbCTBYIOIINN
BBISICHSICT Y JIUII, YYaCTBYIOIIUX B JIeJie, HE JKEJIAIOT JIM OHU YeM-JTHOO JOMOIHUTh MaTepUabl
nena. Ilpu oTcyTcTBHM  TMOJOOHBIX  3asBJICHUN  TMpeEICEeNaTeNbCTBYIOIUNA  OOBSIBISET
WCCJICIOBAHHE JJOKA3aTEIbCTB 3aKOHUEHHBIM, U CY]] TIEPEXOIUT K CyACOHBIM MPEHUSIM.

B cnydae ecnm apOuTpakHBId CyJ BO BpeMs WM TOCHE CyIeOHBIX MPEHUN MpPHU3HAET
HEOOXOJUMBIM  BBISICHUTH JIOTIOJTHUTEIbHBIE OOCTOSITENICTBA WM HCCIECIOBAaTH HOBBIC
JI0Ka3aTeNbCTBA, CyJ BO30OHOBISIET HCCIEAOBAHHE [OKA3aTeNbCTB, HA YTO YyKa3bIBaeT B
IPOTOKOJIE CYAeOHOTr0 3ace1aHusl.

[locne OxkOHYaHUS NOMOJHUTENHLHOTO HCCIIEOBAHMS J0KA3aTeNbCTB CyAeOHble MpEeHUs
IPOUCXOIAT B OOIIEM MOPSIAKE.



OxoHuaHME PACCMOTPEHHUS €A 110 CYIECTBY

Ilocne  wuccnepoBaHMs — JIOKa3aTe€abCTB MO JelNy M CYIEOHBIX  IpeHui
npecenaTeIbCTBYIONIMNA B Cy1e0HOM 3acelaHul OOBSBISET PAaCCMOTPEHHE JieNa MO CYIIECTBY
3aKOHYEHHBIM W apOUTPAXKHBIA Cya yAaIsIeTCs Uil MPHHATHS PEUICHUS, O 4eM OOBABISETCS
HPUCYTCTBYIOLIUM B 3aJi€ Cy/1€0HOT0 3ace/laHMsl.

CynebHble npeHus

CynebHble MPeHHs - COCTOAT U3 YCTHBIX BBICTYIUICHMH JIMII, YYacCTBYIOUIMX B JAeNe, U UX
IpeCTaBUTENEH, 0OOCHOBBIBAIOIIUX CBOO MO3ULIMIO MO JEITy.

Coneprxanue cyZeOHbIX IPEHUI HE ONPEAEIeHO 3aKOHOM, HO TPAJULMOHHO BBICTYIUICHHS
B IIPEHUAX BKJIIOYAIOT B Ce0s:

1) aHanmu3 0OCTOATENBLCTB JieNla M JOKAa3aTeNbCTB, HCCIEIOBAHHBIX B CYE;

2) aHANIM3 MPABOBBIX HOPM M CyZeOHOW MPAaKTHKH. AHAIHU3 CyJeOHOM MPaKTHKN HEe BCETIa
BKJIIOYAETCSl JIMI[AMM, Y4YacTBYIOUIMMHU B Jejie, B cyneOHble mnpeHus. EnuHCcTBO cyneOHoM
IPAKTUKYU MIPEAIOJIaraeT yYUThIBATh BHIHECEHHBIEC PaHEE PELICHHS 0 CXOAHBIM AenaM. OObIYHO
CyIbH IpHU THOATOTOBKE €], MX PACCMOTPEHUM 00nagaroT HeoOXoAMMOoM uH(opmanuei, HO
HUYTO HE MEIIAeT JIMIAM, Y4YacTBYIOLIUMM B Jejie, B MOAJAEPKKY CBOEH NpaBOBOIl MO3ULIUU
HPUBECTH MPUMEPHI CYACOHBIX aKTOB 110 AaHATOTUYHBIM CIIOpaM;

3) npocs0a nHna, y4acTBYIOIIETO B A€JE, 10 UTOTaM PAaCCMOTPEHUS Jena.

B cyne6HbIX MpeHusIX MOXKET ObITh JaHa COLMAIBbHO-IKOHOMUYECKas OLIEHKa JIela, OLEeHKa
HPKOHOMMUYECKUX MOCIEICTBUI pa3periaeMoro crnopa u npoudee. HecMoTps Ha TO 4TO CyaeOHbIE
IPEHUs] OTPaHUYEHbl BO BPEMEHH, OHM OTpaHHUYEHbl (akTaMM IpeaMeTa J0Ka3blBaHUSA U
JI0Ka3aTeNbCTBAMM, MCCIEIOBAaHHBIMM B CyjAe. "YUacTHUKHM CYyJeOHbIX NpPEHUNl HE BIIpaBe
CCBUIATHCS HAa OOCTOSATENBCTBA, KOTOPBIE CY/IOM HE BBICHSUINCH, M Ha JI0Ka3aTeNbCTBA, KOTOphIE
HE MCCIIEOBAINCH B Cy/IOHOM 3aceJaHUU WM PU3HAHBI CYJIOM HeAOmyCTUMbIMH" (4. 4 cT. 164
AIIK POD).

Yacts 3 crateu 164 AIIK PO onpenenser mocieaoBaTeIbHOCTh BBICTYIIIICHUS B CyIEOHBIX
IIPEHUSAX.

B cyneOHbIX npeHUsX NMepBbIMU BBICTYHAIOT MCTEI U (WJIM) €ro MpeJCTaBUTEINb, 3aTEM -
TPEThE JIMILO, 3asBIAIOLICE CAMOCTOSITENbHBbIE TPEOOBAHMS OTHOCUTENBHO IpeAMETa CIopa,
OTBETYMK M (MJIM) €ro MpeACTaBUTENb. [pPEThe JHILO, HE 3asBISIONIEE CAMOCTOSTEIbHBIX
TpeOOBaHUI OTHOCHUTENIBHO MpEAMETa CIOPa, BHICTYIAET MOCIE UCTLA WM 110C]Ie OTBETYHMKA, HA
CTOPOHE KOTOPOr'O OHO Y4acTBYET B JIEJIE.

IIpokypop, IpeacTaBUTENb TOCYJAPCTBEHHOIO OpraHa, OpraHa MECTHOTO CaMOYIIPABIICHUS
U MHOTO OpraHa, oOpaTuBIIMecs B apOUTPaXKHBIN Cya B ciydasx, npeaycMoTpeHHbIx AIIK PO,
BBICTYMNAIOT B CYZ€OHBIX IPEHUSAX NIEPBBIMHU.

VY4acTHUKH CyJIeOHBIX MPEHUI HE BIPABE CCHUIATHCS HA 0OCTOSITEIHCTBA, KOTOPBIE CYAOM
HE BBIICHAJINCH, M Ha J0KA3aTeNIbCTBA, KOTOPbIE HE UCCIIEAOBAINUCH B CyJJEOHOM 3acelaHuM WIH
IPU3HAHBI CyJIOM HEOITYCTUMBIMHU.

Ilocne BBICTYNJIEHHMS BCEX YYaCTHHUKOB CYyJEOHBIX IPEHUH KaXAblii M3 HUX BIpaBe
BBICTYIIUTH C PEIUTUKAMH. PeTTMKY SBISAIOTCS KPaTKUM 3aMEYaHHEM I10 TOBOAY TOTO, YTO OBLIO
CKa3aHO B CyJICOHBIX MPEHUSIX.

IIpaBo nocneaHel penIuKy BCerga NPUHAAIEKUT OTBETUYMKY U (UJIM) €ro MPEeACTaBUTEIIO
(4. 5 c1. 164 AIIK PO).

Briaecenue pemeHust apOUTPakKHBIM CyJIOM
DTO OKOHYATENIbHAS YaCTh CyA€OHOTO pa3onupaTeIbCTRa.

AIIK P® He comepkuT MpSMOT0 3ampeTa Ha BO3MOXKHOCTh OOBSIBIECHUS IepepbiBa B
CyJeOHOM 3acelaHuM Nepes yJaJeHUEM CyJa B COBEIIaTeNbHYI0 KoMHary. Hekoropsle cyabu



OOBABIAIOT NEpEephIB B CyAcOHOM 3acelaHuu, Ha3Hauyas Ha CIEAYIOIIMN JEHb OIJalleHue
cyaeOHoro pemeHus. Takyro MPakTHKY HeNb3sl MPU3HATh 3aKOHHOMU, MOCKOJIBKY OHAa HapyllaeT
MIPUHLUI HE3aBUCUMOCTH CYJIel U IIPaBUJIO O TallHE COBEILIAHMS CYIEH.

B cuny vactu 3 crateu 167 AIIK P® pemenue npuHUMaeTcs CyAbsIMU, YYaCTBYIOUIUMHU B
CyIeOHOM 3acelaHuH, B YCIOBHAX, 00ECIIEYMBAIOIINX TallHy COBEIIaHUS cynel. B momemennn,
B KOTOPOM apOUTpaXHbIH CyJ IMPOBOJUT COBELUIAHWE W TNPHUHUMAET CyJeOHBIH aKT, MOTYT
HaXOAMUTHCS TOJBKO JIMIA, BXOJAIIME B COCTAaB Cy/a, pacCMaTPUBAIOILErO JEJ0. 3arpeiaercs
JOCTYTI B 3TO MOMEILEHHE APYTUX JIMII, @ TAKXKE UHbIE CIOCOOBI OOLIEHUS C JIMIAMH, BXOASIIIUMHU
B cocTaB cyja (4. 4 ct. 167 AIIK P®D).

Hanpumep, cyneOHoe pelieHne MO JAedy MOXKET ObITh OTMEHEHO, €CIM BO BpeMs
BBIHECEHHsI PEIICHHs CyIbeil B €ro KaOWHeTe HaxoAwycs MOMOIIHUK. OOBSBICHHE MepephiBa
JUIS. BBIHECEHUS PElCHHs O3Ha4yaeT, YTO CyJ He yJalseTcsl B COBEIATEeNbHYI0O KOMHATY cpasy
nocjie OKOHYaHMs CyAeOHbIX NpeHuid U pemauk (kak 3toro TpeOyer cr. 166 AIIK P®).
CrnenoBatenbHO, CyAbs IOJIy4aeT BO3MOXHOCTbH IIOCOBETOBAaTbCS C KOJUIETAaMM, CHAeaTh
HEoOXOJMMbIE€ 3BOHKH, €My MOTYT MO3BOHHUTH, IIONIPOCHUB O PAa3pELICHUM Jejla OIpeleICHHBIM
o0Opa3omM, U npouee. B cBA3M ¢ 3TUM cieqyeT MpU3HATh MPAKTUKY OOBSBICHUS IMEpepbiBa IS
OTJIalIeHUs CyJeOHOTO PEIIeHHS 0 JeTTy HE3aKOHHOM.

AIIK P® nepeuunciser BOIpockl, pazpeliaeMble NMpU NPUHITUN PELISHUs, COJepKAHUE U
U3JI0KEHUE Cy/NeOHOro pelIeHMs], a TaK)Ke OCOOCHHOCTH PELICHUI MO0 HEKOTOPHIM KAaTEropUsiM
nen (ct. cT. 168 - 175 AIIK PD).

OObsBIIEeHHE pelICHUs OCyIIecTBIsieTcss mo mpasmwiaM cr. 176 AIIK P®. Pemenue
apOUTPa)KHOTO CyJa OOBABISIETCS MPEICeNaTEIbCTBYIOIUM B CyJeOHOM 3acelaHiM, B KOTOPOM
3aKOHYEHO PaCCMOTPEHHUE JIeNa M0 CYLIECTBY, MOCIIE MPUHATHUS pEIICHUs apOUTPaKHBIM CYJIOM.
OpHako 3aKOH NpeayCMaTpUBAeT BO3MOXKHOCTb OOBSBICHHUS TOJBKO PE3OJIIOTHBHON YacTu
IOPUHATOTO pelieHus. M3roroBneHne pemeHuss B MOJHOM OObEME MOXKET ObITh OTJIOKEHO Ha
CpPOK, HE MIPEBBIIAIONIMN NATH JHEeH. JlaTa M3rOTOBJICHUS PELIeHUs B IOJTHOM 00bEeMe CUUTAeTCs
JATOW NPUHATHS PELLICHUS.

[Ipesunuym BAC P® B umnbopmammonHom muchme oT 13 aBrycra 2004 r. N 82 "O
HEKOTOPBIX BONPOCAX MPUMEHEHHs ApOUTPa)KHOTO NPOILECCYaTbHOro Kojekca Poccuiickoit
®Denepanun" nan HeoOXOAMMBIE Pa3bICHEHUS 110 MOBOAY OTPAXKEHUS JAThl IPUHATHUS PELICHHUS,
€clii B cyIeOHOM 3acelaHiH ObL1a 00BSIBIIEHA TOJIBKO €0 PE30JIIOTHBHAS YaCTh.

B yka3aHHOM ciyuyae pgara HpPUHATHS pPELICHUs JOJDKHA COOTBETCTBOBATh JaTe €ro
U3TOTOBJICHUS B TOJHOM OOBEME, MO3TOMY JaTy HM3TOTOBJICHHUS PELICHHS B MOJIHOM OOBbeMe
clelyeT OTpakaThb BO BBOJHOM 4acTH pelleHus. B Hell Takke yka3plBaeTcsl AaTta OObsABICHUS
pesomoTuBHONW Yactu pemeHus (4. 2 cr. 176 AIIK P®). AHanorudHeIM 00pa3oM CIeayeT
IOCTYNaTh U MPHU OOBSIBIECHUH PE30JIIOTUBHONW YacTH MHBIX CyAeOHBIX akTOB. CPOK pacChbUIKH
peIIeHHs] HICUUCIIAETCS CO AHS M3TOTOBJICHUS PELICHHUs B MOJIHOM oObeme. Bpems nzroroBneHus
IIOJTHOTO TEKCTa PEIIEHMs] BKJIIOYAETCS B CPOK PACCMOTPEHHUs JAeja W NPHUHATUS PELICHMS,
npeaycMoTpeHHslit ct. 152 ATIK PO.

[IpencenatensCTBYIOUIMIA B Cy1€0HOM 3acelaHuM 1OCiIe OOBSABIECHUS PELICHUS PA3bIACHACT
MOPSZIOK €r0 00’KaTOBAHMSI.

10.3. IIpoTokon cyaeOHOro 3aceqaHus:
HIOPSIIOK BEJICHHS U COJIEPKAHUEC

[IpoTokon - mponeccyanbHbId JOKYMEHT, COAEpKaIlui CBEICHHUS O MPOUCXOMSIIEM BO
BpeMsl CyAeOHOro 3aceqaHus, U YJAOCTOBEPSIONIMN COBEPIICHHBIC YYaCTHHKAMH Ipoliecca
MpoNECCyaabHbIE TEUCTBUA.

B xone xaxmoro cyneOHOro 3aceqaHusl apOUTPaKHOTO Cy/ia IEPBOM MHCTAHIIUU, a TaKKe
MIPU COBEPIICHUH OTACIBHBIX IMPOIECCYaTbHBIX JIEHCTBUA BHE CyJ€OHOTO 3aceIaHus BEIETCS
MPOTOKOJ.

TpebGoBanust K OPOPMIICHUIO U COACPIKAHUIO MPOTOKOJIA yCTaHOBIEHBI B CT. 155 ATIK P®.



ConeprxaHue MpOTOKoJIa Cy1e0HOTO 3aceIaHus:

- TOJI, MECSIII, YUCIIO ¥ MECTO MPOBEICHUS CyIeOHOTO 3aceaHus;

- BpeMs HavaJjla 1 OKOHYaHUs Cy1e0HOro 3acelaHus;

- HAaMMEHOBaHHUe apOUTPAKHOTO CyJ1a, pACCMATPUBAIOIIETO JIEJI0, COCTAB CY/a;

- HAaUMEHOBaHUE U HOMeEp JeNa;

- CBEICHHMsI O SBKE JIMI, YYAaCTBYIOUIMX B JeJie, U HHBIX YYACTHHUKOB apOUTPaKHOTO
npolecca;

- CBECHUSA O MPEICTABICHHBIX CYAYy U MPEABSBICHHBIX AN 0003pEHUS IOKYMEHTax,
YAOCTOBEPAIOIIMX JIMYHOCTh UM  TMOATBEPKAAIOIIMX  HAJUIekKAIIMEe IOJHOMOYMS  JIMII,
Yy4acTBYIOUIMX B JIeie, U UX MPEACTaBUTENEH;

- CBEACHMS O pa3zbsCHEHUM JIMIAM, Y4YaCTBYIOUIMM B J€Jie, U HHBIM YYacCTHHKaM
apOUTPaXKHOTO MpoIlecca UX MPOLEeCCyalbHbIX IPaB U 00I3aHHOCTEH;

- CBEICHHUS O MpeaynpexaeHUH o0 YroJOBHOM OTBETCTBEHHOCTH IE€PEBOJUYMKA 3a
3aBEIOMO HEMPABHIBHBIN MEPEBO, CBUIETENEH 3a 1ayy 3aBEIOMO JIOXKHBIX MOKA3aHUN M OTKa3
OT JJauy MTOKAa3aHUH, KCIepTa 3a JAa4yy 3aBEI0MO JIOKHOTO 3aKII0UCHMUS;

- YCTHBIE 3asBIICHUS M XO/IaTaliCTBa JIUII, YYaCTBYIOIIUX B JIETIE;

- COIJIALIEHMs] CTOPOH 1O (PAKTHUECKUM OOCTOATENbCTBAM Ji€Jda M 3asBICHHBIM
TpeOOBaHUSIM U BO3PAKECHUSIM;

- OOBSICHEHHUS JINII, YIACTBYIOIIUX B JIeJie, MOKa3aHMs CBHUJCTEJICH, TIOSCHEHHS YKCIIEPTOB
M0 CBOUM 3aKIIIOUCHUSIM;

- OIIpEeJIeIeHUs], BBIHECEHHBIE CYZI0M 0€3 yJaleHUs U3 3aJla Cy1Ie0HOro 3aceJaHus;

- pe3ynbTaThl MPOBEIEHHBIX B CyJeOHOM 3aceJaHUH OCMOTPOB M JIPYTUX JAEUCTBUN IO
UCCJIETOBAHMIO JI0Ka3aTEIIbCTB;

- laTa COCTaBJICHUS MTPOTOKOIA.

B npotoxkosie o coBepiieHUH OTAEIBHOTO MPOLIECCYAIbHOTO AEUCTBUS YKa3bIBAIOTCS TAKKE
CBEJICHHUSI, TTOJIYYCHHBIE B PE3YJIbTaTe COBEPIICHHSI STOTO MPOILIECCYATbHOTO ICUCTBUS.

[TpoTokomn BeneT cyabs, pacCMaTPUBAIOIINIA €TI0 (10 HAa3HAYCHHS TOMOIITHUKA CyAbH WIIN
cekperapsi CyaeOHOTrO 3acemaHwusi), JTUOO CEeKpeTapb CyAcOHOro 3acedaHusi WIH ITOMOITHUK
CYyJIbU.

[IpoTokon cocTaBisieTcsi B MUCbMEHHOU (hopme:

- HaIlMCaH OT PYKH;

- HareyaTaH Ha MallllHKeE,

- COCTaBJIEH C MCIOJIb30BAaHUEM KOMIIBIOTEPA.

MatepuanbHble HOCUTENH ayIuo- U BUACO3ANKUCH MPUOOLIAIOTCS K MPOTOKOIY CYJIeOHOTrO
3acelaHusl.

[IpoTokosn moamuckIBaeTcs NMpeAceaTeNIbCTBYIONINM B CyJI€OHOM 3aceJaHUM U CeKpeTapeM
CyZeOHOro 3acelaHus WK MMOMOIIHUKOM CYJIbH, KOTOPBIA BeJl MPOTOKOJ CyAeOHOTO 3aceJaHus,
HE TMO3JIHee CIIEAYIOIIEro AHsS IOCie THS OKOHYaHHWs CyJeOHOTo 3acelaHus, a MPOTOKOI O
COBEPLIECHUH OTJIEIBHOIO MPOLECCYATbHOIO JEHCTBUS - HEMOCPEICTBEHHO IOCIE COBEPILICHUS
OTJIEILHOTO MIPOLIECCYATBHOTO JEHCTBUS.

Jluna, y4actByomue B Jele, UMEIOT MPaBO 3HAKOMHUTHCS C MPOTOKOJIAMHU CyaeOHOTro
3acejaHus U OTAEIbHBIX MPOLECCYabHBIX JEHCTBUM U MPEACTABIATh 3aMeUaHusl OTHOCUTEIHHO
MOJTHOTHI M TPABUIBHOCTH WX COCTABJICHUS B TPEXIHEBHBIM CPOK TIOCIE MOAIMMCAHUS
COOTBETCTBYIOIIETO MTPOTOKOJIA.

PaccmarpuBast Bompoc O TOM, MOXET JIM OBITh BOCCTAHOBJICH TPEXTHEBHBIM CPOK Ha
MIPEJCTABICHUE 3aMEUaHMM, CIEIyeT UCXOIUTh M3 MojokeHu cT. c¢T. 115 u 117 AIIK P®. B
cooTBeTcTBUM C 4. 2 cT. 115 AIIK P®, npu nogaue 3aMeyaHHil Ha IPOTOKOJ 3a MpEeIaMu
TPEXJHEBHOTO CPOKa B OTCYTCTBHE XOJIaTaliCTBA O €r0 BOCCTAaHOBJIEHUM, 3aMEYaHHUs MOAJIEKAT
BO3BpaIIeHUIO 0e3 paccMoTpenus. Ecim e Takoe X0JaTaiicTBO K 3aMEUaHUsIM TIPUKIIAIbIBACTCS,
Cyd, HUCXOIsi U3 TpaBuia, ycraHoBieHHoro 4. 1 ct. 117 AIIK P® (o Bo3MOXHOCTH
BOCCTaHOBJICHHS JIIOOOTO MPOIIECCYyaTbHOIO CpoKa, ecnu nHoe He mpexycMmorpero AIIK PO),
JIOJKEH pacCMOTPETh X0AaTalCTBO, HO B OTJIMYME OT CPOKa, yCTaHOBIEHHOTO 4. 4 cT. 117 AIIK



P® (marp nHeit), B TeueHUE OBYX JHEW - THS MOCTYIUICHHS 3aMEUaHUN U CIEAYIOMIETO 32 HUM
nus. [lpu mpu3sHaHMM OPUYMH TIPOMYCKAa CpPOKa YBaKUTENbHBIMU (Hampumep, OO0Je3Hb
y4acTHUKa IIpoliecca, MNPENsATCTBYIOIIAs IoJadye 3aMedyaHWil) Cya yKas3blBaeT 00 3TOM B
OTIpeIeIeHNH 0 pe3ysbTaTaM pacCMOTpeHus 3aMedaHuil. Ecnu xomgatalicTBO OTKIOHSETCS, Cy L
BBIHOCUT COOTBETCTBYIOILIEE OINpEAEIEHUE, C KOTOPBIM 3aMeuaHusi Bo3Bpaiaorcs. B cumy u. 1
ct. 188, u. 5 cr. 117 AIIK P® onpenenenue, KOTOPbIM OTKa3aHO B BOCCTAHOBJIEHUU CPOKa Ha
IpeJICTaBICHUE 3aMEeUaHmi, 005KaT0BaHUIO HE TIOJIIEKHUT.

[TockonbKy y4acTHMKH Ipoliecca MMEIOT MpaBO BECTU ayIuO- U BHUJCO3AIUCH 3aCeIaHUs
CaMOCTOSITENIbHO, COOTBETCTBYIOLIME MAaTEpUaIbHbIE HOCUTEIU MOTYT OBbITh HPUIIOKEHBI K
3aMEeYaHusIM.

O mpuHATHN WM 00 OTKIIOHCHWH 3aMEYaHWW Ha TPOTOKON apOWTpPaXHBIM CYJl BHIHOCHUT
OlpesielIeHue He TIO3[JHee CJEIYyIOIero AHsA Iocie AHA IOCTYIUICHHs 3aMeuyaHuil B Cyj.
3ameuaHus Ha MPOTOKOJI U OTNIpeESIEHUE cya MPUOOIIAIOTCS K MPOTOKOIY.

ITpoTokonom odopmiseTcst Xo He JIH000ro cy1e0HOro 3aceaHust apOUTPa)KHOTO CyAa, a
TOJIBKO TOTO, KOTOPOE MPOBOJUTCS C YYaCTHEM JIML, YYAaCTBYIOLIUX B J€JIe, B CIy4asX, KOIjaa
AIIK P® ycraHoBieHa 0053aTeIbHOCTh U3BELICHUS X O BPEMEHU U MECTE 3ace/laHus JINOO 3TH
avina (GakTHYECKH yYacTBYIOT B 3aCEJaHMU IO PEIeHHI0 Cynpu. O0s3aTenbHO W3BEIIAOTCS
YYaCTHMKHM IIpollecca O BPEMEHHM M MECTe 3acelaHusi M, COOTBETCTBEHHO, OQOpMIIAeTCS
IIPOTOKOJI, HE3aBUCUMO OT TOr'0, IPUHUMAJIH JIU OHM y4acTHE B 3aCE€JaHUU NPU PACCMOTPEHUU
CJIEYIOLINX BOIIPOCOB:

- 0 BBINOJIHEHUH cyie0Horo nopydenus (ct. 74 AIIK P®);

- 0 HaJlO)KeHUU cyieOHbIX mTpados (cT. 120 ATIK PO);

- IpU TIPOBEACHUH TPEIBAPUTEIHLHOTO Cyne0Horo 3acenanus (ct. 136 AIIK P®D);

- 00 yTBepxkaeHuu MmupoBoro coriamenus (ct. 141 AIIK P®);

- IpU TIPOBEACHUH 3aCeaHus 110 pa30oupaTensCTBY Aeina 1o cymectBy (cT. 153 AIIK PO);

- O IPUHATUY AONOTHUTENbHOTO pemieHus (cT. 178 AIIK PD);

- 00 oOpareHny penieHus K HeMeayieHHomy ucnonueHuio (cr. 182 AIIK P®);

- 00 MHACKCAIUN MTPUCYKJICHHBIX TeHSKHBIX cyMM (cT. 183 ATIK P®D);

- IIpY paccMOTpeHuH aneusunoHHou (c1. 266 AIIK P®) u xaccaumnonnoi (ct. 284 AIIK
P®) xainoo;

- TIPY PACCMOTPEHUH 3aSBJICHUS O MEPECMOTPE CyJeOHOro akTa MO BHOBH OTKPBIBIIUMCS
obcrositenscTBaMm (cT. 316 ATIK PD);

- 0 BeIJIaUe qyOrKaTa HCoHUTENbHOTO JucTa (cT. 323 ATIK PO);

- 00 OTCpOYKE WM PacCpOUyKe HCIIOHEHHUS CYyIeOHOro aKTa, M3MEHEHWH crocoba u
nopsiika ero ucnoyinenus (ct. 324 AIIK P®);

- 0 TTIOBOPOTE UCTIOJIHEHUSI cyie0HOoTr0 aKkTa (cT. 326 AIIK PD);

- 0 MPUOCTAHOBJICHUH WJIH IPEKPALIEHUH UCIIOJIHUTENBHOTO npou3BoacTBa (cT. 327 AIIK
PD);

- 00 OTJIOXKCHHUH UCTIONHUTENBHBIX AeicTBHii (cT. 328 AIIK PD).

Taxke B 00s3aTenbHOM TOpPSJIKE BEIETCA MHPOTOKOJI IPU COBEPUICHUH OTHEIbHBIX
IpoIecCyabHbIX JEHCTBUH BHE CyNeOHOro 3acelaHus, B YacCTHOCTH IIPH OCMOTpE U
UCCIICIOBAaHUM NMUCbMEHHBIX U BEIIECTBEHHBIX JOKA3aTENbCTB 10 MECTY UX HaxoxaeHus (cT. 78
AIIK P®). Moryt ObITb 0()OpMIICHBI MPOTOKOJIOM: COTJIALIIEHHE CTOPOH IO OOCTOSTENHCTBAM
Jiena, JOCTUTHYTOE, K MPUMEpPY, NMpH coOeceloBaHUM B XOJ€ NOATOTOBKU Jeja K CcyAeOHOMY
pasouparensctBy (4. 2 cr. 70 AIIK P®), ucnonHenue cyaeOHOro mopyueHHss HHOCTPAHHOTO
cyna (4. 1 cr. 256 AIIK P®) - momydyeHue NMHUCHMEHHBIX JTOKA3aTEIbCTB U TOMY TOJIOOHBIC
IIPOLIECCYaIbHBIE IEUCTBUS.

10.4. OcHOBaHMsI ¥ IPABOBBIE MOCJIEACTBUS COBEPIICHUS
OTJEJIBHBIX MTPOLECCYaANIbHBIX IEHCTBUN apOUTPaKHBIM CYIOM:
TIEpEPHIB U OTIIOKEHHE CyIeOHOT0 pa3doupareabCcTBa Aea



[TepepsiB B cynednom 3acenanuu (cT. 163 AIIK P®D) moxxeT ObITh O0BSABICH apOUTPAKHBIM
CyJZIOM MO XOAAaTaiCTBY JMIlA, YYaCTBYIOIIETO B /€I, UM 10 CBOEW MHUIMATUBE HAa CPOK, HE
IIPEBBIIAOIINMI MSATH JTHEH.

DT0 BpeMeHHasi KpaTKOCPOUHasi OCTaHOBKa Cy/IeOHOT0 3aceaHus, Kak IPaBHUIIO, CBSI3aHHAs
¢ 00eIcHHBII epepbIBOM, HOUHBIM BPEMEHEM, MPa3THUKAMHU, BBIXOJHBIMH U MTPOY.

Ha mepepbiB B mpenenax aHA CyIeOHOTrO 3acelaHus M BpeMms, KOrjaa 3acefaHue Oyaer
POJOKEHO, YKa3bIBAETCS B IPOTOKOJIE CYJEOHOT0 3aceAaHHUs.

O mepepbiBe Ha Oojiee UIUTENbHBIA CPOK apOUTPaKHBIM CyJ BBIHOCHUT OIpENEICHHE,
KOTOpOE 3aHOCHUTCS B MPOTOKOJI CyJIEOHOTO 3aceqaHus. B orpeneneHn yKa3pIBalOTCS BpEMs H
MECTO MPOJOIKEHHSI CyI€0HOTO 3aCeIaHus.

[TocnencTBus: mocie OKOHYAHUS INEpephiBa CyJeOHOE 3aceJaHhe MPOAOKAETCSA, O YeM
OOBSBISET TMpeaceaTeNbCTBYIONMI B cyaeOHOM 3aceqaHuu. [lOBTOpHOE paccMoTpeHue
UCCJIEIOBAaHHBIX JI0 MNEpephiBa JI0KAa3aTE€IbCTB HE IMPOU3BOJUTCS, B TOM YHUCIE MPU 3aMEHE
MIpEeACTABUTENEH JIML, yUYaCTBYIOIIHX B JIEJIE.

Jluna, yuyacTByrommMe B Ji€J€ W NPUCYTCTBOBABIIME B 3aje CyAeOHOro 3aceqaHus 10
00BSBICHUS TIEPEPhIBA, CUUTAIOTCS HAJIEKAIIUM OO0pa3oM H3BEIICHHBIMH O BPEMEHU U MeCTe
CyleOHOro 3acefaHus, U UX HesBKa B CyAeOHOE 3acelaHHe IOCJIe OKOHYAHUS IepepbiBa HE
ABJISIETCS] IPETISITCTBUEM ISl €70 TPOJOJIKEHUS.

OToXeHne pacCMOTPEHHUSI JIea.
[IprocraHoBiieHHE IPOU3BOACTBA 10 IETY

Otnoxenne cynedbHoro paszompatenscTBa (cT. 158 AIIK P®) - mpoueccyanbhas dopma
OKOHYaHHUs CyZeOHOIro 3acellaHus MyTeM MepeHeceHHs CyleOHOro pasduparenbcTBa Ha Oosee
MTO3/IHUH CPOK.

OcHoBaHMsI OTIIOKEHUS CyJIeOHOro pa3duparenbcTBa Ha3BaHbl B 4. 1 cr. 158, cT. cT. 156,
157 ATIK P® u np.

ApOUTpaKHBIN Cy]T OTKIAABIBACT CYJcOHOE pa3OMpaTeIbCTBO B ClIydae:

- HESBKH B CcyAeOHOE 3acelaHue JIMIA, YYaCTBYIOLIETO B JIeJie, €CIM B OTHOIIEHUH 3TOTO
JMIa y cyJa OTCYTCTBYIOT CBEACHHs 00 H3BEIIEHUH €ro O BPEMEHHM U MECTEe CyJIeOHOro
pazouparensCTBa;

- €CIM 3asABJICHO XOJAaTalicTBO OOEMMM CTOpPOHaMHM B cCllydae MX OOpalleHus 3a
COJICHCTBUEM K CYAy WU MOCPEAHUKY B LIEJISIX YPETyTUPOBaHUS CIIOPA;

- €CIIM JIMIIO0, y4YacTBYIOLIEE B JieJIeé M M3BEIICHHOE HaJyIeXaluM o0pa3oM O BpPEMEHH U
MecTe CyIeOHOTO 3acelaHusl, 3asIBIIIO X0IaTalicTBO 00 OTJIOKEHUH CyJ1e0HOro pa3doupareabcTBa
¢ 00OCHOBaHHWEM MPUYMHBI HESIBKM B CylneOHOE 3acelaHne M apOWTPaKHBIH Cyj TpPHU3HACT
NPUYHHBI HESIBKH yBaKUTEIbHBIMU;

- €CJIM 3asIBJIEHO XOAATaNCTBO JINIA, YYaCTBYIOLIETO B JIeJe, B CBSA3U C HESBKOW B CyJIeOHOE
3acelaHne ero MPECTaBUTEIS IO YBAKUTEIHHON IPUYNHE;

- ecni apOUTpakKHBIM CyJ MPHU3HAET, YTO CyAcOHOE Pa3z0MpPaTEebCTBO HE MOXKET OBITH
IPOM3BEACHO B JIaHHOM Cy/IeOHOM 3acellaHUM, B TOM YHUCIIE BCJIEJICTBHE HESBKH KOT0-JIMOO U3
JMI, Y4YacTBYIOIIMX B Jele, APYIMX YYacCTHUKOB apOMTPa)KHOrO IpoIecca, a TakkKe IpH
yIOBJIETBOPEHUH XOAATANHCTBA CTOPOHBI 00 OTJIOXKEHUU CyAeOHOr0 pa30upaTenbCcTBa B CBSI3U C
HEOOXOIMMOCTBIO NPEJICTABIICHUS €10 JTOTOJHUTEIbHBIX J0KA3aTEeIbCTB IIPU COBEPIIEHUH MHBIX
MPOLECCYATIbHBIX JICHUCTBHIA.

OTnokeHre BO3MOXKHO JlaXe MPU Ha3HAUYEHUM HKCIEPTHU3bl, €CIU CPOK €€ MPOBEACHUS HE
npesblliaeT oxHoro Mecsua. B cuny AIIK PO Ha3HaueHue SKCHEpTU3bl SBIAETCA
(axyJIbTaTUBHBIM OCHOBAaHUEM JIJIsl IPUOCTAHOBIICHUS MPOU3BOACTBA 110 AEIY, BCIEICTBHE YEro
MOYET OBITh MCIIONIb30BaHa U Apyrast hopMa BpeMEHHOH OCTaHOBKH CyZeOHOTO 3ace/IaHusl.

[Ipu oTnoxeHun cyaeOHOrO pa3doMpaTenbCcTBa apOUTPaKHBIA CYJl BIpaBe JAOMPOCHUTH
SIBUBILIUXCSI CBUJIETEIICH, €CIIH B CYJIEOHOM 3aceJaHUU MPUCYTCTBYIOT CTOPOHBIL. [loka3anus 3Tux



CBHJIETEJIEH OTJIAIIAIOTCS B HOBOM CyAeOHOM 3acenaHuu. [I0BTOpHBIN BBI30B ATUX CBUJICTENICH B
HOBOE CyJIe0HOE 3acejaHue MPOU3BOIUTCS TOJIBKO B CIIydasx HEOOXOAUMOCTH.

CynebHoe pa30upaTeIbCTBO MOXKET OBITh OTJIOKEHO Ha CPOK HE OoJiee YeM Ha OJIMH MECHII.

006 oTnokeHuu cynedHOro pa3doupaTeNbCTBa apOUTPAKHBIN CyJ BBIHOCHT OMpE/eIICHHUE.

O BpeMeHH W MeCTe HOBOTO CyAeOHOTO 3acenaHus apOUTPaKHBIA CyJ H3BEIIACT JIUII,
y4acTBYIOUIMX B JieJe, U JIPYTUX YYaCTHUKOB apOUTpakHOTo mpoliecca. Jluia, sBUBIIUECS B
cyneOHOe 3aceaHue, U3BEIIAI0TCS O BPEMEHH W MECTE HOBOTO 3acellaHUsl HEMOCPEIACTBCHHO B
Cyl1eOHOM 3aceJaHuH MO PACIHUCKY B MPOTOKOJIE Cy1eOHOTO 3aceIaHusl.

CynebHOe pa3OMpaTenbCTBO B HOBOM CYyJIEOHOM 3aceaHWd BO30OHOBISIETCS C TOTO
MOMEHTa, C KOTOpPOro OHO ObLIO OTHOXKeHO. [loBTOpHOE paccMOTpeHHe AOoKa3aTelbCTB,
HCCJICIOBAaHHBIX JI0 OTJIOKCHHS CyIe€O0HOT0 pa30uparebCcTBa, He IPOU3BOIUTCS.

10.5. OcoGeHHOCTH MPUOCTAHOBJICHUS TPOU3BOICTBA TIO JIETY

[IpuocTaHoBICeHHE TIPOM3BOJACTBA IO ey MpEACTaBiseT co0oi  MpeKpalieHue
HpoLECCYyalbHBIX JCHCTBUI Ha HEONpPENENICHHBIH CPOK, MOCKOJIBKY HEM3BECTHO, KOTraa OyIyT
YCTpaHEHBI IPUUUHBI, IPETSATCTBYIOLINE PACCMOTPEHHIO ena <20>.

<20> KommeHTapuii Kk ApOUTpa)kHOMY TMpollecCyallbHOMY Kojekcy Poccuiickoit
@eneparun / [on pen. I'.A. XKummuna. M.: OOO "TK Ben6u", 2003.

OcHOBaHMsI TPUOCTAHOBIIEHUSI IPOU3BOACTBA IO JIETy HOJPA3AEIAI0OTCA Ha 00s13aTENbHbIE
(ct. 143 AIIK P®) u dakynsratuBnbie (ct. 144 AIIK P®). Ilepeuenr ocHOBaHU#l sBIsiETCS
MCYEPIBIBAIOIINM, HECMOTPS Ha TO 4TO KOHCTpYyKIus 4. 2 cT. 143 AIIK P® no3BosseT ToBOpUTh
O pacUIMPEHHOM MOHMMAHUU OCHOBAaHUI IPHOCTAHOBJIECHUS: JAHHOE PACIIUPEHHE NMPOUCXOIUT
TOJIbKO 3a CYET CIy4yaeB, MPSMO YCTAaHOBJIEHHBIX (efepalbHbIM 3aKOHOM. B cBs3u ¢ 3TuM
MOYKHO CKa3aTh, YTO OCHOBaHMs MPUOCTAHOBIEHHs IPOM3BOJICTBA 110 ey c(OpPMYIHPOBAHBI B
(denepanbHOM 3aKOHO/IATEIBCTBE HCUEPIIBIBAIOLIIE.

ApOuTpaxHslil cya 00s3aH IPUOCTAHOBUTH MPOU3BOACTBO I10 JIENTy B CIyvae:

- HEBO3MOXHOCTH pPAacCMOTPEHHUs JAHHOTO Jela [0 paspelieHus Apyroro Jena,
paccmaTtpuBaemoro KoncturynuonHsiM CynoM P®, KOHCTHTYIIMOHHBIM (YCTaBHBIM) CYyJIOM
cyorexkta P®, cymom oOmei ropucIUKIHMH, apOUTPaXKHBIM CYJIOM - TIPOM3BOJCTBO
IPUOCTAHABJIMBACTCS /10 BCTYIUIEHUS B 3aKOHHYIO CHIIy CyZEeOHOIO akTa COOTBETCTBYIOIIETO
Cyna,

- peOBIBaHUS TPaKJaHWHA-OTBETUUKA B AeHCcTBYIoLIeH yactu Boopyxenubix Cun PO unu
XoJaTaiicTBa rpakJjaHMHA-UCTIA, HAXOIAIerocs B AelcTByomlei yactu Boopyxenusix Cun PO
- TPOM3BOJACTBO IPHUOCTAHABIMBAETCS JO YCTPAaHEHUS OOCTOATENBCTB, MOCITYXHMBIIUX
OCHOBaHHUEM JJIsl IPUOCTAHOBJIEHUS POU3BO/ICTBA IO JIENTY.

Takum 06pa3zom, JUIsi MPUOCTAHOBJIEHUS MPOU3BOJCTBA IO JENy, €CIM B ACUCTBYIOIIEH
YaCcTH HAXOAMTCA TPaXIaHWH-OTBETYMK, JOCTATOYHO HalIM4yus 3TOro (axra; eciu B
JNEUCTBYIOIEH  4YacTH  HAXOAUTCA  TpaKJaHUH-HCTEL,  MPOM3BOACTBO MO  JEIy
IPUOCTaHABJIUBAETCA TOJBKO IPU NOCTYIUIEHUH OT HETO COOTBETCTBYIOILEIO XOaTaliCTBa;

- CMEpPTHU TI'pa)JaHMHA, SBIAIOLIETOCS CTOPOHOM B JIEJ€, €CIU CIOPHOE NPAaBOOTHOILIECHUE
JIOTIyCKaeT TIpaBONPEEMCTBO - MPOU3BOJCTBO NPHUOCTAHABIMBAETCA JI0  OMNPEICIICHHUS
[PaBONPEEMHUKA JIMIA, YYacTBYIOIIErO B Jeje, WIM Ha3HaueHUs HEIeeClOCOOHOMY JIMILY
IPEJICTaBUTEIS.

Hanpumep, apOuTpaxkHblif CyJ] paccMaTpuBaeT J€J0 MO0 MCKY KOMMEpUYECKOro OaHKa K
UHAMBUIyaIbHOMY TPEANPUHUMATENI0 O B3bICKAHUM 33J0JDKEHHOCTH M0 KPEIUTHOMY
JIOTOBOpPY, MpPH 3TOM MHCTEI] MPOCUT OOPAaTUTh B3bICKAHWE HA HEIBUKHMOE HMYIIECTBO
OTBETUMKA, 3AJI0KEHHOE IO J0roBopy 3aiora. Ilpu paccMoTpeHuu nena BBIICHWIOCH, YTO
OTBETUUK YMEP, HO €r0 HACIEAHUKHU HACJIEJCTBO €Ile HE NPUHSUIN, IOCKOJIBKY HE MPOILIEN CPOK,
YCTaHOBJICHHBIN I'Pa)KAaHCKUM 3aKOHOJIaTeIbCTBOM JUIsl IPUHATHUS HacjencTBa. B Takom ciiydae



apOUTpaKHBIM CyJl 0053aH NPUOCTAHOBUTH IPOU3BOJCTBO IO JEJIy [0 HUCTEUEHHUs CpOKa
IIPUHATHS HACJIEJCTBA, TaK KAaK B CIydyae YJOBJIETBOPEHHUS MCKA PELICHHUE IO JIEIy 3aTparuBaeT
npaBa ¥ HHTEPECH OYAYIIHUX COOCTBEHHUKOB;

- YTpaThl IpaXJaHUHOM, SBISIOLIMMCS CTOPOHOMU B JieJie, 1€eCIIOCOOHOCTH - TPOU3BOICTBO
IIPUOCTAHABIIMBACTCS 10 ONPEICICHUS IPABOIPEEMHUKA JIMIA, YYacCTBYIOLIErO B JEle, WIH
Ha3HAuYEHUs HeJeecloCOOHOMY JIMIY IPECTaBUTEIS.

[IpnocTaHoBiIeHHE TIPOU3BOACTBA [0 JENy II0 JaHHOMY OCHOBAHHUIO IIPOU3BOAMTCS
apOMTpPaXHBIM CYZIOM Ha OCHOBAHUHU DELICHHS cyAa OOLIed HOPUCAMKINK, BBIHECEHHOTO B
coorBeTcTBUM co cT. cT. 29 m 30 I'K P®. ApOurpaxHslii mpormecc B 3ITOM cilydae
NPUOCTAHABJIMBACTCS O  HA3HAUYEHHUS  HEJEECIIOCOOHOMY  TpaXIaHWHY  3aKOHHOTO
IIPEACTABUTEIS: ONIEKyHA WX ITONICYUTENIS;

- eclii apOUTPaXXHBIM CyJ B X0Jle paCCMOTPEHHMS Jiea IPUAET K BBIBOAY O TOM, UYTO 3aKOH
(KOTOpBIN TOJUIEKUT NPUMEHEHUI0) He cooTBeTcTByeT KoHcTurynuum P® - npousBoiacTBO
IPUOCTAHABJIMBACTCS /10 BCTYIUIEHUS B 3aKOHHYIO CHIIy CyZEeOHOIO akTa COOTBETCTBYIOIIETO
cyna;

- OpU3HAHUS TpaxJaHUHA (BBICTYMAIOLIETO CTOPOHOM Mo  Jeiy) Oe3BeCTHO
OTCYTCTBYIOILIHM.

ApOuTpaxHsbIil cys1 BIpaBe NPUOCTAHOBUTH MPOU3BOCTBO I10 JIETy B CIyvae:

- Ha3Ha4YeHMs apOUTPaKHBIM CYJIOM 3KCIIEPTHU3bI - IPOU3BOJCTBO MPUOCTAHABINBAETCS 10
UCTEYEHUs CPOKa, YCTAaHOBJIEHHOTO apOUTpPaXHbIM cyAoM. /laHHOe OCHOBaHHE BKIIIOUYEHO B
coctaB (haKyJIbTaTHBHBIX B CBSI3W C TE€M, YTO WHOT/AA JJIsl IPOBEACHUS SKCHEPTH3BI TpeOyercs
3HAYUTENIbHBIN CPOK, MPEBBIIAIOLINI CPOK PACCMOTPEHHS JieNla U CPOK OTIOKEHHUs CyJIeOHOTo
pazbuparenbcTBa. OnpeneneHue O NMPUOCTAHOBIECHWU NPOM3BOACTBA IO JIENy, Kak IPaBHIIO,
COBMEILAETCS C ONPEICIICHNEM O Ha3HAYEHHUH JKCIIEPTHU3bI, B CBSI3M C UEM B HEM YKa3bIBAaCTCs
JM10, KOTOPOMY MOPYHYEHO MPOBEAECHUE IKCIIEPTU3BI, IEPEYEHb BOIIPOCOB, 110 KOTOPBIM 3KCIIEPT
JIOJKEH J1aTh 3aKII0YCHHUE;

- peopraHu3aluy OpraHMU3alUM, SBIAIOIIEHCS JUIOM, Y4YacTBYIOUIUM B Jele, -
IIPOU3BOJCTBO IIPUOCTAHABIMBAETCA J0 ONPEAEICHUS NPAaBOIPEEMHHUKA JIMIA, YYaCTBYIOILETO B
Jiene, WM Ha3HAuYeHUs HeJeeclocoOHOMY JIMIy IpeacTaBuTelns. B cooTrBeTcTBHU CO CT. CT. 58,
59 T'K P® mnpu peopraHuzalmyd OPUIAYECKUX JUI[ COXPAHSETCS MPABOMPEEMCTBO OT
IOpUIMYECKOTO JIMIIA - IpaBomnpeanecTBeHHuka. B coorBercTtBun co cr. 48 AIIK P®, B cioyuae
BBIOBITUSI OJJHOM M3 CTOPOH B CIOPHOM MJIM YCTAHOBJIGHHOM IIPaBOOTHOLIEHUHU B pe3yJbTaTe
peopranuszanyy, apOUTPaKHbI Cy MPOU3BOAUT 3aMEHY ITOH CTOPOHBI €€ MPaBONPEEMHUKOM.
[TockonpKy MpoLECC PEOPraHMU3ALMHM MOXKET IPOAOJDKATHECA IJOCTATOYHO JUIMTEIBHOE, TOYHO
HEOIIPEIEICHHOE BPEMS, LENbI0 IPUOCTAHOBIICHUS IIPOU3BOJICTBA 110 JEIy 110 3TOMY OCHOBAHUIO
ABISIETCA BCTYIUIEHME B apOUTpPaXkKHbI Ipoliecc, IOCJAE 3aBEpIICHUS PpEeopraHu3aliu
Ha/JIeKalleld CTOPOHBI, K KOTOPOH Mepelnuid MpaBa M OOS3aHHOCTH BBIOBIBIIEH CTOPOHBI,
YHHMBEPCAIBHOTO WJIM CHHTYJIIPHOIO IIPABOIIPEEMHHUKA;

- TIpUBJICUEHUS TpakJaHWHA, SBISIOLIETOCS JIMLOM, YYacTBYIOIIMM B Jele, s
BBINOJIHEHHUSI TOCYAAPCTBEHHOW OOSI3aHHOCTH - IPOU3BOJCTBO IMPHOCTAHABIMBAETCA [0
yCTpaHEHUs! 0OCTOSATENBCTB, MOCIY>KUBIIMX OCHOBAaHMEM IS NMPUOCTAHOBIICHUS MPOU3BOJCTBA
1o feny. JlaHHas HopmMa HanpasJIeHa Ha 3aIUTY IPOLECCYAIbHBIX MPaB IPaXKAAHUHA, KOTOPBIN B
CBSI3U C MPHUBJICYCHUEM €T0 K BBINOJHEHHUIO TOCYJAPCTBEHHOM 0053aHHOCTH, HOCSIIEH Ul HETO
00s13aTeNIbHBIA XapakTep, K NpUMEpy NMpHU3bIBa Ha JEHCTBUTENBHYIO CiIyk0y B BoopyxeHHbIe
Cuiibl, He IMEET BO3MOXKHOCTH 3AIIUTUTh CBOM HHTEPECH B apOUTPAXKHOM CY/IC;

- HaxOXJEHUsS TPpaKJaHWHA, SBIIAIOLIETOCs JIMIOM, YYacTBYIOIIMM B Jiese, B JEe4eOHOM
YUPEKACHUU WU JATUTEIBHOHN CITy>KeOHOM KOMaHANPOBKE - TIPOU3BOJICTBO PUOCTAHABINBACTCS
70 YCTpPaHEHHs OOCTOATENbCTB, IOCIYXUBIIMX OCHOBAaHHUEM [UId IPUOCTAHOBIICHMS
IIPOM3BOJCTBA MO JAeny. JlaHHas HOpMa, Tak K€ Kak W MIpeIblaylas, HalpaBieHAa Ha 3alIUTy
MHTEPECOB YYACTHUKOB IpoIiecca - TPaKAaH, KOTOPbIE B CHIIy OOBEKTUBHBIX OOCTOSTENILCTB HE
MOTYT 3aIllUTHTh CBOM IpaBa B cyje. /loka3areabcTBaMu, MOATBEPKAAIOUIMMUA 00CTOSTEILCTBA,



NPEMSTCTBYIOIINE Pa3OUpPaTENbCTBY, SIBISIOTCS JTOKYMEHTBI COOTBETCTBYIOLIETO JIe4eOHOTO
YUPEKIEHUS WM OpraHU3alliy, HAallpaBUBILIEH IPakJJaHWHA B KOMaHAUPOBKY;

- paccMOTpEHMs] MEKIYHApOJIHBIM CyJOM, CYJOM HHOCTPAHHOTO TrOCyAapCTBa JAPYroro
Jiena, pelleHrue MO KOTOPOMY MOKET HMMETh 3HAau€HUEe Il PacCMOTPEHMs AaHHOrO Jena -
NPOM3BOJICTBO TPHOCTAHABIMBACTCSA 1O BCTYIUICHHS B 3aKOHHYIO CHIIy CyJIeOHOro akrta
COOTBETCTBYIOIIETO cynaa. @OakTUYEeCKHM O5TO OCHOBAHHME IPUOCTAHOBIICHHS aHAJIOTMYHO
ykazaHHoMmy B 1. 1 4. 1 cT. 143 AIIK P®. OtHeceHo OHO K (haKyJIbTaTHBHBIM, MOCKOJIbKY
pellleHne WHOCTPAHHOTO WM MEXKIYHAapOJHOTO cylda OyIeT SBISAThCS 0O0S3aTeNbHBIM s
apOUTpaXHOTO CyJa TOJBKO B Ciyyae Mpu3HaHus ero B ycraHoBiieHHOM AIIK P® mnopsake.
[TockonpKky HEW3BECTHO, OyAeT M TPU3HAHO 3TO pEIICHHE B JajbHEHIIeM apOUTpaKHbIM
cynom, AIIK P® npenocrasiser apOUTpakHOMY CyJly CAMOMY PEIIUTH BOIPOC O BO3MOXKHOCTHU
MPUOCTAHOBIECHUS (TIPOBEPUB KOMIIETCHIIMIO MEXIYHApOJHOTO WM WHOCTPAHHOTO CyAa u
BO3MOXXHOCTh TNMPUMEHEHMs] WX pelleHuid Ha Tepputopuu P®D) mpousBoacrtBa mo neny, He
00s13bIBas €ro AenaTh 3TO.

[IpoueccyanpHble MOCAEACTBUS IPUOCTAHOBJIEHUS TPOU3BOJICTBA 110 JEIy:

1) mo mnpuOCTaHOBIEHHOMY JeNly HeNb3s COBepIIaTh Kakue Obl TO HH OBLIO
npoleccyagbHble AecTBUs (0OecreunBaTh UCK, pacCMaTpuBaTh XOAAaTaliCTBa U MPOY.);

2) MpUOCTaHABIMBACTCS TEYCHHE BCEX HEHCTEKILUX MPOILIECCYATbHBIX CPOKOB;

3) a1 BO30OHOBJICHWSI POW3BOJICTBA TI0 JISTY HEOOXOAMMO 3asiBJIICHUE JIHII, YIaCTBYFOIIIHX
B Jlele, WM UWHUIUATHBA CyJa IIOCIe YCTpaHEHUs OOCTOSTENbCTB, BBI3BABIIMX €rO
npuoctaHoBieHne. Jlo  yCcTpaHeHHsT  OOCTOATENBCTB,  BBI3BABIIMX  IPUOCTAHOBJIICHHE
MPOU3BOJICTBA MO JENy, MPOU3BOJICTBO MOKET OBITh BO30OHOBJICHO MO 3asBICHUIO JTHIA, MO
XO0JIaTalCTBY KOTOPOTO MPOU3BOJICTBO I10 JIeTy ObLIO MprocTaHoBiieHO (cT. 146 ATIK PD);

4) BO30OHOBIEHHOE TTPOM3BOJICTBO HAYMHAETCS CHAYala.

ApOuTpakHBI Cyn BO300HOBISIET TPOWU3BOACTBO TIO JENy IO 3asBJICHUIO JIUI,
y4acTBYIOUIMX B JeJe, WIM [0 CBOEH WHUIIMATUBE TOCJIEe YCTPAHEHUS OOCTOSATENbCTB,
BBI3BABIIMX €ro0 IMPUOCTAHOBJICHHE, JHUOO [0 HMX YCTpaHEHUS IO 3asBJICHUIO JHLA, IO
XOJIaTaliCTBY KOTOPOTO TMPOM3BOJCTBO IO Jeiay Obuio mpuoctaHoBieHo. AIIK P® He
YCTaHABIMBAET TOPSJIOK TPOBENEHHUs CyAeOHOro 3acelaHusi Tocie  BO300OHOBICHHS
MPOU3BOJICTBA MO JAeNy. MOXHO NpeArnoiokuTh, 4TO CyAeOHOe 3aceaHHe B ITOM Cllydae
HAauYMHAETCs CHayajla, 3a MWCKJIIOUYEHUEM CIIy4yaeB, KOIJa JIMIA, Y4YacTBYIOLUIME B [EIlE,
XOJIaTaliCTBYIOT O MPOBEACHUU pazOupaTeabcTBa C TOTO MOMEHTAa, Ha KOTOPOM OHO OBLIO
npepBaHo  (HampuMep, €ciIM  IPUOCTAHOBJICHO  NIPOM3BOJACTBO  OBLJIO B TEYCHHE
HEMPOJIOJDKUTEIIFHOTO BPEMEHM M YYaCTHHKH TIpollecca He ycmenu "3a0bITh"  CyTh
UCCIICIOBAaHHBIX J0KA3aTENIbCTB M YCTAHOBICHHBIX OOCTOSATEIBCTB).

O mnpuoCTaHOBIEHMM MPOU3BOJCTBA IO JENy, €ro BO300HOBJIEHHWHM WM 00 OTKaze B
BO300HOBJICHUN apOUTPaKHBIA CyJI BHIHOCHT OINpEAETICHHE, KOIUU KOTOPOTO HANpaBIISIOTCS
JULAM, YYaCTBYIOIIUM B JIETI€.

Omnpenenenue apOUTPaXXHOTO CyJia O MPUOCTAHOBIICHUH IPOU3BOCTBA I10 JIeTy, 00 OTKa3e
B BO300OHOBJICHUY TIPOU3BOJICTBA TIO JIETY MOXKET OBITh 00KaJI0BaHO.

10.6. OxoH4YaHUE MPOU3BOACTBA MO JETY
0e3 BBIHECEHUSI CyIeOHOTO pPeIIeHuUs

Pan npudrH MOTYT ABISATHCS OCHOBAaHUSMH, HCKIIIOYAIOLIMMHU JEJIbHENIIEE PACCMOTPEHNE
nena mo cyuiectBy. IlponeccyalibHoe 3aKOHOJATENbCTBO IpPEAyCMAaTpUBAET JABE (DOPMBI
OKOHYAHHUSI PAaCCMOTPEHHUs Jiefia B apOUTPaXHOM cyze 0e3 BHIHECEHUs PEIICHUS MO CYIECTBY:
OCTaBJIEHUE MCKa 0€3 paCCMOTPEHUs U IIPEKpallleHHe TPOU3BOICTBA 110 JIENy.

OcraBneHue UCKOBOTO 3asiBieHUs 0e3 paccmorpenus (4. 3 cr. 149 AIIK P®) He numaer
UCTLIA NpaBa BHOBb OOPAaTUTbCA B apOUTPa)KHbIM CyJ ¢ 3asBJIEHUEM B OOLIEM MOpsIKE MOCie
YCTPaHEHUsI OOCTOSTENbCTB, MOCTYXHBIIUX OCHOBAaHMEM Uil OCTaBJICHUS 3asBICHUS 0e3
paccMOTpeHHUs.



B ornuune ot mpekparieHus Ipou3BOJACTBA IO €Ny, OCHOBAHUS OCTaBJICHUS 3asiBICHUS
0e3 paccMOTpEHHUs - ITO YCTPaHUMBbIE OOCTOSTENbCTBA, KOTOPBIE CBSI3aHBI C HApPyIICHUSMU
YCIIOBUH peajn3aluy paBa Ha 0OpaleHUe B Cy.

OcHoBaHUS TSI OCTABJICHUS UCKOBOTO 3asBJICHHS 0€3 PaCCMOTPEHHUS:

- B INPOM3BOJCTBE apOUTPaKHOTO CyJa, cyla OOIed IOPUCAMKIIMM, TPETEHCKOro cyna
UMEETCs JIeJIO TI0 CIIOPY MEXKIY TeMH K€ JTUIAMH, O TOM K€ MIPeIMETe U 10 TeM K€ OCHOBAHUSIM;

- UCTLIOM He COOJIIO/IEH IPETEH3UOHHBIA UM MHOM A0CYN€OHBIN MOPAIOK YpEryIupOBaHUs
CIopa ¢ OTBETYUKOM, €CJIA ATO MPEyCMOTPEHO (eiepanbHbIM 3aKOHOM UJTH IOTOBOPOM;

- TpU PAcCMOTPEHHMH 3asBJICHUS 00 YCTAaHOBJICHHU (DAKTOB, MMEIOIIUX IOPHIUIECKOE
3HAYEHUE, BBISICHSAETCS, YTO BO3HUK CIIOP O MPaBE;

- 3asBJIEHO TpeOOBaHUE, KOTOPOE B COOTBETCTBUU C (eepabHBIM 3aKOHOM JIOJIKHO OBITh
pPaccMOTPEHO B jieNie 0 OAaHKPOTCTBE;

- UMEETCs COTJIallleHne CTOPOH O PACCMOTPEHHMH JAHHOTO CIIOpa TPETEHCKUM CYIOM, €CIIU
ar00asi U3 CTOPOH HE TMO3JHEE JHS MPEACTABICHUS CBOETO MEPBOTO 3asBICHHUS IO CYIIECTBY
cropa B apOUTpakHOM CyJie MEpBOM MHCTAHLIMU 3aBUT IO ATOMY OCHOBAHMIO BO3pPAKEHHE B
OTHOIICHUU PACCMOTPEHUS Jena B apOUTpPakKHOM Cyje, 3a HUCKIIOYEHHEM CIIy4aeB, €Clid
apOUTPaKHBIM CyJ YCTAaHOBUT, YTO 3TO COIVIALIEHHE HEJNEHCTBUTENIBHO, YTPATUIO CUIIY WM HE
MO3KET OBITh UCTIOJTHEHO;

- CTOPOHBI 3aKJIFOUMJIM COTJIAIIEHUE O IMepesade Ccriopa Ha pa3pelieHue TPETEHCKOro cya
BO BpeMs CyneOHOro pa30oupaTenbCcTBa O MPHUHITHS CyA€0HOTO aKTa, KOTOPHIM 3aKaHUMBAETCS
paccMOTpeHHe Jejla 1O CYILIECTBY, €cClid Jito0as M3 CTOPOH 3asBUT IO 3TOMY OCHOBAHHUIO
BO3pQKEHHWE B OTHOIICHHHM pPACCMOTpPEHHUs Jiela B apOUTPaKHOM CYIe, 3a HCKIIOYEHHEM
ClIy4aeB, €clii apOUTPaKHBIM CyJl yCTAaHOBUT, UTO 3TO COTJIAIIEHNE HEAEHCTBUTENBHO, YTPATUIIO
CUIIy WJIA HE MOXET OBbITh UCITOJIHEHO;

- HUCKOBOE€ 3asBJICHHE HE IMOJMUCAHO WJIM TMOANMCAHO JMIIOM, HE HMEIOLIUM IpaBa
MOJIMUCKIBATH €r0, THOO0 JTUIOM, JOHKHOCTHOE MOJI0KEHNE KOTOPOTO HE YKa3aHO.

B cnyuyae ocraBieHus MCKOBOTO 3asiBIEHHs 0€3 PacCMOTPEHHUS MPOU3BOJICTBO MO JEITy
3aKaHYMBAETCS BBIHECEHHWEM OIpEAETCHUs, KOIMUU KOTOPOrO HAmNpaBisIOTCA  JIMIIAM,
Y4acTBYIOLIUM B JIEJI€.

B ompenenennn apOUTpa)kKHBIM CyJ yKa3bIBa€T OCHOBAaHHUS IJISl OCTABJIEHUS HMCKOBOTO
3asBIEeHHs 0€3 pacCCMOTPEHUsI, a TAKXKE PelIaeT BOMPOC O BO3BpPATE rOCYAapCTBEHHON MOIUTHHEI
u3 pemepaabHOTO OFOHKETA.

Omnpenenenre apOUTPAKHOTO cyJia 00 OCTaBICHUH MCKOBOTO 3asBIICHUS 0€3 paCCMOTPEHUS
MOJKET OBITh 00KaIOBaHO.

[Ipekpamienue MpoOM3BOJACTBA IO eIy O3HA4YaeT OKOHYAHHE pacCMOTpeHus jaena 0Oe3
BBIHECEHHS pEHIeHHs] IO CYIIECTBY CIOpa, BCJIEACTBUE OOHApPY>KEHUS OOCTOSTENbCTB,
JIeNAIOINX HEBO3MOXKHBIM MJIM HELEIeCOO0pa3HbIM JalibHEHIIee IPOU3BOACTBO JAHHOTO JIeja B
apOUTpaKHOM Cy/Ie.

[Tpu mpekpalieHuy Nporu3BOACTBA MO [Ty IIOBTOPHOE OOpaIleHue B apOUTPaXKHBIN Cy/ 1O
CIIOPY MEXIY TEMHU K€ JIMLIaMU, O TOM K€ TPEIMETE U M0 TEM e OCHOBAHMSIM HE JIOITyCKaeTCsl.

OcHOBaHHMSIMH  TIPEKpAICHUs TPOU3BOJCTBA BBICTYMAET HAIWYHE HEHUCIIPABUMBIX
00CTOSATENLCTB, UCUEPIIBIBAOIIE TIepeunciaeHHbIX B ¢T. 150 ATIK P®:

1) oTcyTcTBUME Y HCTLA (3asBUTEINS) ITpaBa Ha NPEAbSIBICHNE UCKA (3adBlIeHUs) - I I1. 1 - 3,
7 4.1 cr. 150 AIIK P®;

2) nukBuganus crnopa (. m. 4 - 6 . 1, 4. 2 ct. 150 AIIK POD).

O npekpaiieH!uH TPOU3BOICTBRA 10 Aelly apOUTPa)xKHbIN Cya BBIHOCUT ONPEEIeHUE, KOITUU
KOTOPOTO HaIIPaBJISIFOTCS JIMLAM, YYaCTBYIOIIUM B JEJIE.

B onpenenenun apOuUTpakHbIM CyJ yKa3blBa€T OCHOBaHUS Ui TpeKpalleHus
IIPOM3BOJICTBA IO JIENy, @ TAaKXKE pa3peliacT BOIPOCHI O BO3BpATe IOCYAapCTBEHHON IMOIIJIUHBI
u3 emepanbHOTO OOPKETA U paCIIPECIICHUH MEKy CTOPOHAMH CYJICOHBIX PACXO0B.

Omnpenenenue apOUTPaKHOTO CyJa O MPEKPALICHUN MPOU3BOJCTBA MO JIEITy MOXKET OBbITH
00>aJoBaHo.



10.7. IIpuMupHTEIBbHBIE IPOLIEAYPBI: TOHITHE, BUIBL.
[Topsiok 3aKITIOYEHUS U yTBEPKIACHHUSI MUPOBOIO COTJIAIlIEHUS
B apOUTpa’KHOM Hpoliecce

ApOuUTpakHBI Cyl TpPUHUMAET MEphbl ISl MPUMHUPEHHS] CTOPOH, COJEHCTBYET UM B
YperyJIHpOBaHUHU CIIOpA.

Llenp TPUMHUPHUTENBHBIX MPOLEAYP: YPErylIUpoBaTh CIOpP Ha OCHOBE JOOPOBOIBHOTO
BOJICU3BSBIICHUS] CAMUX CTOPOH.

Bunbsl npuMHUpUTENBHBIX MPOIEAYp: MEPEroBOPHI; MPETEH3MOHHBIN MOPAIOK pa3pelieHus
CIIOPOB; MOCPEAHUYECTBO; OTKA3 OT UCKA; MPU3HAHUE UCKA; MUPOBOE COTJIAIIICHHUE.

[TocpennuuecTBO - MPUMHUPHUTENbHAS TMPOLEAypa, HE MOIJIekKallas MNPUHYIUTEIEHOMY
WCTIOJIHCHHIO, HampaBJeHHAass Ha YyperyJupoBaHHWE TPABOBOTO CIOpa U  BBIPAOOTKY
B3aMMOIIPUEMIIEMOTO  PEIIEHUS CaMHUMU CTOPOHAMH C y4YaCTHEM TpPETbeld CTOPOHBI
(mocpeaHUKa).

Dransl pa3BUTHS TIPOLEAYPBI TOCPEAHUYECTBA!

- 3aKJIIOYCHHE COIJIANICHUs OO0 YperyJMpoBaHWUU MPaBOBOTO KOH(IMUKTAa C TOMOIIBIO
MOCPEIHHKA;

- W3Yy4YEHHUE TMOCPEAHHKOM IMPEACTABICHHBIX MAaTEPUATIOB, YSICHEHHUE CYTH CIOpa MEXIY
CTOPOHAMU;

- BBISICHEHUE TIO3UIIUH KaXKI0M CTOPOHBI IO CIIOPHBIM BOTIPOCAM;

- OmpeJieieHre CIOPHBIX MpobieM U pa3paboTKa IIaHa UX pa3pelieHus;

- TIOMCK B3aUMOIIPUEMIIEMOTO, COBMECTHO CO CTOPOHAMHU, PEUICHUSI CIIOPHBIX MPOOJIeM U
MyTH €ro peanu3aluu;

- odopMiieHHE JOCTHUTHYTOTO COTJIAIIICHUS;, COJCHCTBUE WCIOJHEHUIO JOCTUTHYTOTO
corjamenus <21>.

<21> ApOuTpaknblii poriecc: YueOHuk mis By3oB / [Tog pen. mpod. M.K. Tpeymaukosa.
M.: OOO "T'oponeu-Uzpat", 2003.

MupoBoe cornameHiue MOKeT ObITh 3aKJII0YEHO CTOPOHAMMU:

- Ha M000H cTaanK apOUTPAKHOTO MPOIIecca U MPU UCTIOTHEHUH Cy1Ie0HOTO aKTa;

- mo mobomy neny, eciu umHoe He mpexycmorpeHo AIIK PO u unHbIM (enepanbHbIM
3aKOHOM;

- €CJIM He HapyllIaeT MpaBa U 3aKOHHbBIE HHTEPECHI APYTHUX JIUI U HE IIPOTUBOPEUHUT 3aKOHY .

MupoBoe cornamnieHue 3aKiIo4aeTcss B TUCbMEHHON (opMe U MOJANUCHIBAETCS CTOPOHAMU
WIA WX TPEACTAaBUTEISIMH NPU HATUYMK y HUX TOJHOMOYMH Ha 3aKIIOYCHHE MHUPOBOTO
COTJIallleHUs, CIEUHUAJbHO MPEAYyCMOTPEHHBIX B JOBEPEHHOCTH WJIM HWHOM JIOKyMEHTE,
HOJTBEPKIAIOIIMX TOJTHOMOYHS MIPECTABUTEIIS.

MupoBoe cornamieHue AO0KHO COJEp’KaTh COTJIACOBAHHBIE CTOPOHAMHU CBeIEHUS 00
YCIOBHSX, O pa3Mepe U O CPOKax MCIIONHEHHS OO0S3aTeNbCTB APYT Hepeja APYroM MU OJHOM
CTOPOHOM mepea IPyToi.

MupoBoe corjameHrHe MOXeT COAEpXKaTh YCIOBUS 00 OTCpOYKE HIM O paccpoyke
UCIIOJTHEHUST 0053aTEeNbCTB OTBETUYMKOM, OO0 YCTyNKe NpaB TpeOOBaHHSA, O TMOJHOM WU
YaCTUYHOM IPOIICHUH OO0 MPU3HAHUU JI0JITa, O pacHpeeNieHuH CyJeOHBIX PacXoJI0B U MHbIE
yCIIOBUS, HE MPOTUBOpeUaniue heaepaasbHOMy 3aKOHY.

MupoBoe CorlameHue COCTaBIACTCS W TOJIKCHIBACTCS B KOJMYECTBE SK3EMIUISPOB,
MPEBBIIIAIONIEM HAa OJUH JIK3EMIUISP KOJWYECTBO JIUI], 3aKJIIOYUBIIMX MHUPOBOE COTJAIlIEHUE;
OIMH M3 O3THUX HK3EMIUIAPOB MpPHOOIIaeTCs apOUTPaKHBIM CYyJIOM, YTBEPIMBIIMM MHPOBOE
corjaileHue, K MaTepuaiaM jena.

YTBep)KI[eHI/Ie N UCIIOJIHCHUC MHUPOBOI'0 COTJIallICHUA



AIIK P® ycTaHOBIEHBI CIEIyIONINE MTPaBUIa yTBEPKACHUS MUPOBOTO COTJIAIICHUS:

1) MupoBoe cornanieHue yTBep:KaaeTcss apOUTpakHbIM CyJIOM, B IIPOU3BOJICTBE KOTOPOIO
HAXOAUTCS JIEJ0: COOTBETCTBEHHO CYZOM IMEPBOM, aNeUISIIMOHHON U KaCCAllMOHHON MHCTAHIIUH.
Tonpko cynoM nepBOol MHCTAHIMU YTBEPXKAAECTCS MHUPOBOE COTJIAIICHHE, 3aKIIOYEHHOE B
mpolecce HUCHoiMHeHus cyaeOHoro akrta. [Ipudyem Bompoc 00 YTBEpKIECHHH MHPOBOTO
COrJallleHus, 3aKJIYaeMOro B IIPOLECCE HCIIOJIHEHUS CYJIeOHOro akra, paccMaTpuBaeTCs
apOUTPaKHBIM CYJIOM B CPOK, HE MPEBBIMIAIONINN Mecslla CO AHS TIOCTYIUICHUS B CY/[| 3asBICHUS
0 €ro yTBEPKICHHH;

2) Bompoc 00 yTBEP:KIECHUH MUPOBOTO COTJIANICHUS] PACCMAaTPUBAETCS TOJIBKO B Cy/IeOHOM
3ace/laHuU: TPEABAPUTEIBHOM, OCHOBHOM WJIM CIELMAJIbHO HA3HAYEHHOM JUISl pa3pellieHus
3TOro BOIpoca. B oTcyTcTBHE CTOPOH BOMPOC 00 YTBEPKIECHUH MHPOBOTO COTJIAIICHUS MOXKET
OBITH PACCMOTPEH TOJIBKO B CIy4ae, €CJIM OT HUX MOCTYMHJIIO 3asBJIEHUE O PACCMOTPEHHH ATOTO
BOMpPOCA B UX OTCYTCTBHE;

3) yTBepkIEHUIO apOUTPaXKHBIM CYJIOM TIOJUIC)KHT TOJBKO TO MHPOBOE COTJIAIICHUE,
YCIIOBUSI KOTOPOTO HE MPOTHUBOpPEYAT 3aKOHOJATENbCTBY M HE HApPYIIAIOT MpaBa U 3aKOHHBIC
UHTEpEChl Ipyrux jull. Tak, HampuMep, HE MOXKET OBITh yYTBEPXKACHO MHUPOBOE COIJIAIICHUE,
coJlepsKaHUEM KOTOPOTO SIBIISIETCS Tepeadya OTBETYMKOM - IOPUAMYECKUM JHUIIOM UMYIIECTBA
UCTILy, €CJIM ClIeJKa M0 Mepefadye MMYIIECTBAa OTHOCUTCS, B COOTBETCTBUU C KOPHOPATHUBHBIM
3aKOHOAATETHCTBOM, K KPYITHON WJIM B OTHOIIICHUU KOTOPOH MMeeTCs 3aMHTEPECOBAHHOCTD, MPU
OTCYTCTBUM JI0Ka3aTEJIbCTB COOJIOJCHUS PYKOBOJWUTEIEM OTBETUMKA MOPSAJKA COBEPILEHUS
TAKOM CJIENKH, YCTAHOBJICHHOTO 3aKOHOJATENIbCTBOM M YUYPEAUTEIbHBIMU JIOKyMEHTAMHU
OTBETYUKA;

4) mo pe3ynabTaTaM pPAacCMOTPEHHUs Bompoca 00 YTBEpPKACHWHW MHPOBOTO COTJAIICHUS
apOUTpPa)KHBIN CyJl BBIHOCHUT OIpe/eieHHe: 00 OTKa3e B YTBEPKIEHUU MUPOBOTO COTJIALLEHUS U
pPacCMOTpPEHHH CIIOpa IO CYHIECTBY JHOO 00 YTBEpKACHUM MHUPOBOTO COTJAIICHUS U
IPEKPALEHUN TPOU3BOACTBA IO Jedy Ha ocHoBaHuM 4. 2 cT. 150 AIIK P®. B nureparype
BBICKA3bIBAJIOCh MHEHHUE, YTO OMpEJeNIeHne O MPEeKpalleHUH MPOM3BOACTBA MO eIy TOJKHO
BBIHOCHUTBCS B BUJIE OT/IEIBHOTO OT OIpEesICHUs] 00 YTBEPKACHUU MUPOBOT'O COTJIAIICHUS aKTa.
He ocnapuBasi BO3MOKHOCTh TaKOTO TOJIKOBAHMS 3aKOHA, MOXKHO OTMETHUTb, UTO Ha MPaKTHKE
o0a onpezeneHus, Kak MpaBUI0, COBMEIIAIOTCS B OJHOM aKTe;

5) onpenenenne 06 OTKa3e B YTBEP)KICHUHM MHUPOBOTO COTJIAIICHHS 00XKaITyeTcs B 0OIIeM
nopsiake. OnpeneneHus O NPEKpalleHUM MPOM3BOJACTBA IO /€Iy B CBSI3U C YTBEPXKACHHUEM
apOUTPaKHBIM CYJIOM MHPOBOIO COTJIAIICHHS B MOJABIISIIONIEM OOJIBIIMHCTBE CIIydaeB He
00KaJTytoTCsl, BElb MUPOBOE COTJIALIICHUE SIBJICTCS IJIOAO0M B3aUMHBIX YCHJIMKA M BOJIb CTOPOH.
Tem ve menee AIIK P® mpenoctaBisieT BO3MOXHOCTh WX 00KaJOBaHUS: OINPEIACICHHE MOXKET
OBITH 00KAJIOBAaHO TPETHUMH JIMILIAMH, IPOKYPOPOM, €CIIM OH Y4acTBYET B JIeJie, U CTOPOHAMH,
HanpuMep, B ClIydyae U3MEHEHUS UX MO3UIIH.

Omnpenenenre 00 yTBEpXKIEHHH MHPOBOTO COTJIALICHUS MOJJICKUT HEMEJICHHOMY
UCIIOJTHEHUIO, TIO9TOMY HE MOXKET OBITh O00’KajOBaHO B aNEJUISIUOHHON WHCTAHIIMHU, OHO
HOJUICKHUT OO0KAJIOBAaHMIO B TEUEHHE MeECsAlla CO JHS BBIHECEHHS B apOUTPaKHBIA CyX
KacCaIlMOHHON MHCTAHIIUH;

6) B ompeneicHUH 00 YTBEPkKACHUUM MHUPOBOTO COTJIAIICHHUS 00S3aTENBHO JOJKHO OBITh
yKa3aHO O pacHpelesieHHHd MEXIy CTOPOHaMU CyJeOHBIX pacxoloB. B ocHOBHOM cyneOHbIE
pacxosl pacHpeeIsloTCs. MEX1y CTOPOHAMH B COOTBETCTBUU € YCIOBHUSMM JOCTUTHYTOIO UMH
cornameHus. [Ipy oTCyTCTBHM TaKOTO COTJIAIIEHUS - PACIPEIEISIIOTCS Cy/10M B COOTBETCTBUH C
IpaBWJIaMu, ycTaHOBJIEHHBIMHU cT. 110 AIIK P®.

Ecnu MupoBoe cornamieHue 3aKiioueHo /10 BIHECEHUS! apOUTPaKHBIM CYJIOM pEIICHHUs, B
LEISIX CTUMYJIUPOBAaHUS CTOPOH Ha okoHuyaHue jnena MupoMm AIIK PO (u. 7 cr. 141)
pelycMaTpuBaeT 00S3aHHOCTh Cya BO3BPATUTh UCTIY U3 (enepalibHOTO Oro/KeTa MOJOBUHY
YIUIAYEHHOU UM IOCyJapCTBEHHOU ITOIUIMHBL;



7) UCHOJIHEHHE MHPOBOIO COTJIALLIEHUS MPOM3BOAMUTCA CTOPOHAMHM B CaMOCTOSITEIBHOM
Hopsiike Ha JOOpOBOJBHOM OCHOBe. B ciyuae ykiOHEeHUs 00S3aHHOTO JMI@ OT HMCIOJHEHUS
YCIIOBUH MHUPOBOI'O COTJIAIIIEHMsI B3bICKATENb 00pallaeTcss B apOUTpaXKHBIN CyJ] ¢ X0J1aTaliCTBOM
O BbIJIa4€ HCIOJIHUTENBHOTO JMCTa M MCIOJHEHHE MHUPOBOIO COIVIAIIEHUS MPOU3BOJUTCSA B
IPUHYAUTEIBLHOM MOPSJIKE, IO OOIIMM IpaBUIaM HCIIOIHEHUS PEIICHNUS.

ITo pesynbraTamM paccMOTpEHHUs Bompoca 00 YTBEP)KICHUH MHPOBOTO COIJIAIIECHUS
apOUTPaKHBIN Cy/ BBIHOCUT OIpEEIICHUE.

ApOuTpaxxHblil Cy1 HE yTBEPKIAeT MUPOBOE COTJIALIICHUE, €CIIH:

- OHO [IPOTHUBOPEYUT 3aKOHY;

- HapylIlaeT MpaBa U 3aKOHHbIE HHTEPECH! APYTHX JIULL.

B onpenenennn apOuTpa)KHOTO CyAa yKa3bIBaeTCs Ha:

- YTBEp:KJIEHHE MUPOBOTO COIJIAIIEHUS WM OTKAa3 B YTBEP>KACHUU MUPOBOT'O COTJIAILICHHS;

- YCJIOBHSI MUPOBOT'O COIJIALICHMUS;

- BO3BpallleHHWEe HCTLYy M3 (¢enepaTbHOro OroKeTa TIOJIOBUHBI YIIJIAY€HHOH UM
roCyAapCTBEHHOW MOILINHBI, 32 UCKIIIOUEHUEM CITy4aeB, €CJIM MUPOBOE COIVIALICHUE 3aKII0YEHO
B TIpoLIecce MCIIOIHEHUS CyIeOHOr0 akTa apOUTPasKHOTO CYJ1a;

- pacnpeneneHue cyJeOHbIX PacXo/10B.

Omnpenenenue 00 yTBEpXKIAEHHM MHMPOBOIO COTJIALICHUS MOJJICKUT HEMEJIEHHOMY
UCIIOJTHEHUIO U MOXXET OBITh 00’KaJOBaHO B apOMTpaXKHBIM CyJ KacCallMOHHOW HMHCTAaHIUH B
TEUYEHHUE MecsIa CO THS BBIHECEHHUS OIIpeJIeICHusI.

OO0 oTkaze B YTBEP)KACHWHM MHUPOBOTO COTJIAIICHHUS apOWTPaKHBIA CyJ BBIHOCHUT
oTpeieIeHne, KOTOPOe MOXKET ObITh 00XKa0BaHO.

MupoBoe coryameHlue HCIONHIETCA JULaMH, €ro 3akIYMBIIMMH, JOOPOBOJIBHO B
HOPSIZIKE U B CPOKH, KOTOPBIE MTPETyCMOTPEHBI 3TUM COTJIAILICHHEM.

MupoBoe coraiieHue, He HCIOJHEHHOE JOOPOBOJIBHO, TMOJJICKHUT MPUHYAUTEIHLHOMY
UCIIOJIHEHUIO HA OCHOBAaHMM HCIIOJHUTEIBHOIO JIMCTA, BBIIABAEMOI0 apOUTPAXKHBIM CYIOM IO
XO0JaTalCTBY JIMIIA, 3aKJIFOUMBLIETO MUPOBOE COTJIAIlICHUE.

10.8. PaccmoTpeHnue f1e1 B OPsIIKE YIPOIIEHHOTO IIPOM3BOACTBA

VYHpoleHHbIH MOpAI0K pa3OupaTenbCcTBa U pa3pelIeHus 11 B POCCHICKOE apOUuTpaxxHOe
cynonpou3BocTBO BBeneH BiiepBbie AIIK P® 2002 r. YcnoBust npuMeHEHUsI TaKOTO MOPsJIKa,
€ro IOpHUANYECKHEe OCOOCHHOCTH perjameHtupoBansl B rnaBe 29 AIIK P®. Kpurepun
JIOITyCTUMOCTH YIPOILEHHOIO MOPSIKa PACCMOTPEHUS apOUTPAXKHBIX JEJT MOXKHO ONPEIEIUTh
nyTeM aHanu3a coaep:kanus cT. 226 u cr. 227 AIIK P® u comocraBiieHUs] COCTABIISIONINX HX
KOHKPETHBIX HOPM.

CornacHo vactu 1 craten 228 AIIK P® k ymnpouieHHOMY MpPOW3BOJACTBY HMPUMEHHMBI
o0mue mpaBuiaa HMCKOBOro mpouecca. OJHAKO Jena paccMaTpUBAIOTCS C OCOOEHHOCTSIMH,
yCTaHOBJIEHHBIMU B I 29 AIIK PO®.

VYcnoBus pacCMOTPEHHS JEJ1 B OPSAIKE YIPOILEHHOTO POU3BOICTBA:

- TpeOOBaHUS MCTLA HOCAT OECCIIOPHBIN XapakTep;

- IPU3HAKOTCSA OTBETUUKOM;

- HCK 3asIBJICH HAa HE3HAYUTEIbHYIO CYMMY.

Jlenno paccMaTpUBaeTCs B OPSAIKE YIIPOIEHHOTO ITPOU3BOJICTBA!

- 110 XO/IaTalCTBY MCTLA IIPU OTCYTCTBUH BO3PAXKEHUI OTBETUHKA;

- 10 MIPEUI0KEHUI0 apOUTPaKHOTO CyJ1a MPH COTIACUU CTOPOH.

B nopsiike ynpoueHHOTro Nporu3BOACTBAa MOTYT ObITh PACCMOTPEHBI JIela:

- 00 MMyIIECTBEHHbIX TPEOOBAHUAX, OCHOBAHHBIX Ha JOKYMEHTAX, MOATBEP)KIAIOIIUX
3aJJ0JDKEHHOCTh M0 OIIaTeé 3a MNOTPeOJICHHBIE SJICKTPUYECKYI0 SHEpruio, ras, BOAY, 3a
OTOIUICHHE, YCIYIM CBs3M, IO apeHJHOM IIlaTeé W JIpPYrUM pacxoAaM, CBSI3aHHBIM C
IKCIUTyaTaluel OMELIEHUH, UCTIONIb3YEMbIX B LENSIX OCYLIECTBICHUS NIPEATNIPUHUMATENBCKON U
WHOM YKOHOMHYECKOH ACATSIBHOCTH;



- 110 MCKaM, OCHOBAHHBIM Ha IPEJCTABICHHBIX HCTLOM JOKYMEHTAX, YCTAHABJIMBAIOLIUX
UMYLIECTBEHHbIE 0053aTeIbCTBA OTBETYMKA, KOTOpbIE OTBETYMKOM IPHU3HAIOTCA, HO HE
BBIIIOJIHSIOTCS;

- M0 MCKaM IOpUAMYECKHX JIUI[ Ha CyMMY J0 JIBYXCOT YCTaHOBJIEHHBIX (peaepanbHbIM
3aKOHOM MHMHHMMAQJIbHBIX  pa3sMEpoOB  OIUIaThl TPyJda; IO HCKaM  MHAMBUAYAJIBHBIX
OpeArnpuHUMareneil Ha CyMMy JO JABaJUaTH YCTaHOBJIEHHBIX (elepaJbHbIM 3aKOHOM
MUHHAMAJIBHBIX pa3MEpPOB OIUIATHI TPY/a;

- 110 IPYTUM TPeOOBAHUAM IMPH HATTUYUU yCIOBUH, npeaycMoTpeHHbIX ATIK PO.

Jlena ympoIIeHHOTO MPOU3BOJCTBA PACCMATPHUBAIOTCS apOUTPaKHBIM CYZOM IO OOIIUM
IIPaBWJIaM MCKOBOT'O NPOM3BOJCTBA €AVHOIMYHO CYAbEH B CPOK, HE IPEBBILIAIOIINN MecsALa CO
JTHSI TIOCTYIUIEHHSI MCKOBOI'O 3asiBICHHUS B apOUTPaXKHBIM CyJ, BKJIOYas CPOK Ha MOATOTOBKY
Jena K cyaeOHOMY pa30oupaTenbCTBY M IPUHATHE PEILICHHS [0 JEITy.

B omnpenenenun o NpUHATHM UCKOBOTO 3asBJICHUS K NPOM3BOJCTBY apOMTPaKHBIN CyJ
YKa3bIBa€T Ha BO3MOYKHOCTb PACCMOTPEHHs Jejla B IMOPSAJNKE YNPOILEHHOIO IIPOU3BOJACTBA H
YCTaHABIMBACT NATHAAUATUAHEBHBIM CPOK Ui TNPEICTABICHUS CTOPOHAMH BO3PAKECHHUM B
OTHOIIEHUH PACCMOTPEHHs [elNa B IMOPSJKE YIPOLICHHOIO IPOM3BOJACTBA, a TakkKe s
IPEJICTaBICHUS OT3bIBa HA 3asIBIICHHbIE TPEOOBAHUS WIN APYTUX 10KA3aTEIbCTB.

Cyneb6Hoe 3acejaHle IPOBOIUTCS O€3 BbI30Ba CTOPOH.

Cyn uccnenyet B cy1e0HOM 3acelaHMU: MUCbMEHHBIE JOKA3aTEIbCTBA; OT3bIB, OOBACHEHMS
[0 CYIIECTBY 3asBJICHHBIX TpeOOBaHUil, MpeACTaBIECHHbIE B NHCbMEHHOW Qopme; apyrue
JIOKYMEHTBI.

ApOuTpaxHbIil Cyl BBIHOCUT ONpPEJENIEHNEe O PACCMOTPEHMHU Jieia Mo OOIIMM MpaBUiIaM
HCKOBOT'O IIPOU3BOJCTBA, CCIIN:

- TOJDKHUK BO3paXkaeT B OTHOLIEHUH 3asBJICHHBIX TPEOOBaHUA;

- CTOPOHAa BO3PAXXAaE€T B OTHOLICHMHM PAaCCMOTPEHHUS Jela B IOPSAKE YIPOIIEHHOTO
IIPOM3BOICTBA.

Pemenne mo pesynpraTaM pacCMOTPEHHMs J€la B IOPSAAKE YIPOLICHHOIO IIPOU3BOACTBA
MOYET OBITh NMPHHATO TOJBKO B TOM ClIydae, €CIM JOJDKHUK HE NPEICTaBUI BO3PAKEHUH IO
CYIIECTBY 3asIBIICHHBIX TPEOOBAHUI B YCTAHOBJICHHBIN CYZOM CPOK.

Konus pemenns HampaBiseTcs JULAM, YYaCTBYIOIIMM B JI€N€, HE MO3AHEE CIEAYIOLIEro
JUHSI TTOCJIE THS €r0 IPUHATHS.

Pemenne MoxkeT ObITh 00’KajlOBAaHO B CPOK, HE NPEBBIMIAIOIIMNA Mecsla CO JHS €ro
NPUHATHS, B apOUTPaKHBIN Cy]I aneUIIUOHHON NHCTAHIIHH.

I'nasa 11. AKTBI APBUTPAJKHOI'O CY/JIA IEPBOM HHCTAHIIUA
11.1. ITonsiTHE ¥ BUIBI AKTOB apOUTPAXKHBIX CYJIOB

ApOuTpaxkHblil cy - opraH cyAeOHOW BIAcTH, HAJICJICHHBIA BIIACTHBIMH MOTHOMOYHSIMHU
[0 MPUMEHEHHIO HOPM MaTepUalbHOrO M MPOLECCYaJbHOTO IMpaBa AJs pa3pelieHus aena 1o
CYILIECTBY.

BractHast nestenbHOCTh apOMTPaXKHOTO cyAa peanuszyercs B ¢Gopme CyleOHBIX aKTOB:
pELIECHUH, ONPEEIICHUI, TOCTAaHOBJIECHHUM.

ApOutpakHble CyAbl, paccCMaTpUBAaIOIIME Jejla B KayecTBE CyJa MEpBOM HHCTAHIINU,
BBIHOCSIT PELICHUS JTUO0 OTpeIeIeHusl.

ApOuTpakHble CyAbl, paccMaTpUBaIOIIME Jejla B amne/UISIHOHHOM, KacCalllOHHOM
HOPSIZIKE, @ TAKXKE B MOPSAIKE HA30Pa, BHIHOCAT MTOCTAHOBIICHHUS.

Pemenne apbutpaxxHoro cyaa - 3To TaKOW aKT CyJia IEPBOM MHCTAHIIMK, KOTOPBIM CyJI Ha
OCHOBAHMHU JOCTOBEPHO YCTaHOBJICHHBIX NpU CyJaeOHOM pa3duparenbcTBe (HaKTOB B CTPOTOM
COOTBETCTBUU C HOpPMamH IMPOLECCYabHOTO W MAaTE€pHAIbHOTO IpaBa paspeliaer Jejao Mo
CYIIECTBY, T.€. yIOBJIETBOPSET MCK JIMOO 3asiBICHUE MOTHOCTHIO MJIM YACTUYHO WJIM OTKa3bIBAeT
B UX YJOBJIETBOPEHUHU.



Ompenenenne apOUTPaXKHOTO CyJAa - 9TO CYIACOHBIA aKT, KOTOPBIA HE pa3periaeT Crop o
CYIIECTBY, 32 UCKITFOUCHUEM OTIPEICIICHHUS 00 YTBEPKICHUH MUPOBOTO COTJIALIICHUSI.

Omnpenenenust apOUTPaXHOTO CyAa pa3pelIaroT OTIENBHBIE BONPOCH], BO3HUKAIOIINE B
npoIiecce paCCMOTPEHUS JIeNia, €ro MOSIBICHHUSI, ABMDKESHHS U IPEKpaIeHus <22>.

<22> ApOutpaxHslil npouecc: YuebHuk i By30B / [lon pen. npod. M.K. Tpeyiinukosa.
M.: OOO "T'oponeu-Uzpat", 2003.

[ToctaHoBNIEHHE apOUTPaKHOTO CyJAa - 3TO CyJAeOHBIH aKT, BBIHOCUMBIN IO pe3yJIbTaTaM
paccMOTpeHHUs Kajo0 U 3asBICHUNA 3aMHTEPECOBAHHBIX JIMII.

11.2. CymHocTs, 3Hau€HuE, NOPSIIOK BEIHECEHUS PELLICHUS
apOUTpaxKHOTO Cy/ia

Pemenne apOUTpaXHOTO CyJa - OCHOBHOM akKT MPaBOCYIUs, KOTOPBIM OT HMEHHU
roCyAapcTBa JIEJI0 Pa3pelaeTcs Mo CYIECTBY.

[Ipu3Haky pemeHus:

1) 31O aKT oprana cyaeOHO BIACTH;

2) 3TO MpaBONPUMEHUTENBHBIM aKT, coJep)Kaluii B ce0e OJHOBPEMEHHO IpUKa3 U
NOJTBEPXK/ICHUE; NMPHUKA3 - MPOSIBIEHUE BJIACTHOIO XapakTepa pelIeHus apOUTPakKHOro CyAa;
MOJITBEPKJICHUE - OTPAKEHUE yCTPAHEHUs] apOUTPaKHBIM CY/I0OM CIIOpa O MpaBe M KOHCTaTalluu
HaJIN4YMs MaTepHaIbHO-IIPABOBBIX OTHOILIEHUH, CyObEKTUBHBIX MpaB U 00s3aHHOCTEH;

3) 3TO mpoLecCyanbHbIH aKT - TOKYMEHT, KOTOPBIA BEIHOCHTCS B OIIpEIeIEHHON (hopMe 1 B
OIIPECIIEHHOM 3aKOHOM NOPSJKE, UMEIOIINN YKa3aHHBIE B 3aKOHE CONECPKAHUE U PEKBU3UTHI.

3HayeHHE peLIeHUs] apOUTPAKHOTO Cy1a:

- pelIeHHe NpeKpaIaeT CIop O paBe BBUY €r0 pACCMOTPEHUS IO CYIECTBY U 3aBEPILACT
CyIOIIPOU3BOACTBO 110 ACILY;

- peuIcHHEe BOCCTaHABIMBACT 3aKOHHOCTD, HAPYLICHHYIO OHON U3 CTOPOH, YIOPAJ0YNBAET
OTHOIIEHHS I'PAXKIAHCKOT0 000pOTa;

- peleHNe OCYIIECTBIIAET NpopUIaKTHUECKUE (PYHKIIUH TPABOCY IUS;

- pemienns Beiciero Apoutpaxsoro Cyaa PO nmeror 3HaueHue cyaeOHOro mpereieHTa,
OPUEHTUPYIOUIETO MPAaBOIPUMEHUTENBHYIO, @ B PAJIE CIIy4aeB U HOPMOTBOPUYECKYIO ITPAKTHUKY .

[Topsimok NpUHATHUS PELICHUS

Pemenne mpuaumaercs mmenem Poccuiickoit @enepanun (ct. 167 AIIK P®). Pemenue
MPUHUMACTCS CYJIbSIMU, YYACTBYIOIIMMHU B CyZIcOHOM 3aCelaHWH, B YCIOBHIX, 00ECTICUHBAIOIINX
TailHy coBellaHus cynae. B coBemarenbHOl KOMHAT€ MOTYT HaXOJIUTHCS TOJIBKO JIMIIA,
BXOJISIIIIME B COCTaB CyJia, pACCMAaTPUBAIOIIETO JEJIO.

Cynpu apOWTpaXHOTO CyJa HE BIIpaBe COOOMAaTh KOMY Obl TO HHM OBLIO CBEJCHHS O
COJICpPI)KaHUU OOCYXKICHHSI MPH MPUHATHH CyAeOHOTO akTa, O TO3WIMH OTICNBbHBIX CYJCH,
BXOJIMBIINX B COCTaB Cy/ia, U MHBIM CIIOCOOOM PacKpbIBaTh TallHy COBELIAHUS CyeCil.

[Tpu npuHATHH pereHus apOUTPAKHBIH CyI:

- OLICHMBAET JI0KA3aTeJIbCTBA U JIOBOJIbI, PUBEICHHbBIC JIUI[AMH, YUYAaCTBYIOIIMMHU B JIeNe, B
000CHOBaHME CBOUX TPEOOBAHUI U BO3PAKECHU;

- ompenensieT, Kakue OOCTOSTEeNbCTBA, MMEIOIINE 3HAu€Hue MJs Jea, YCTAaHOBJIEHBI U
KaKhe 00CTOSITEIbCTBA HE YCTaHOBJICHBI;

- KaKye 3aKOHbl ¥ MHbIE HOPMATHBHBIC MPABOBbIE aKThl CIEAYET MPUMEHUTH MO JaHHOMY
Acly;

- YCTaHaBJIMBAET NpaBa U 00SA3aHHOCTH JIMII, YYaCTBYIOIIUX B JIEJIE;

- pelaeT, NoJJIeXKUT JIU UCK YIOBIETBOPEHUIO;



- pemaeT BONPOCHI O COXPAaHEHUH ICHCTBHS MEp MO OOSCIICUYCHUIO MCKA WIN 00 OTMEHe
obecrnieyeHns ncka 160 00 oOecrieueHnH UCTIOTHEHUS PEIICHUS;

- YCTaHABJIMBAET MOPSIOK M CPOK MCIIOTHCHUS PEIICHUS;

- ompeJeNsieT JabHENIYI0 cyAb0y BEeIIeCTBEHHBIX J0KA3aTEeNbCTB;

- pacpenenser cy1eOHbIe PacXo/Ibl;

- pelIaeT uHbIe BOMPOCHI, BO3HUKIITUE B XO/I€ Cy1eOHOTO pa30onpaTenbCcTBa.

Pemenue apOutpa)kxHOro cyjaa OOBSBISETCS NPEACEAATEIbCTBYIOIIUM B TOM CYyJIeOHOM
3acelaHu¥, B KOTOPOM 3aKOHYEHO PACCMOTPEHHE Jielia MO CYIIECTBY, IMOCIE MPUHSATHUS PEIICHUS
apOUTpaXKHOTO Cy/Ia.

[Ipu 3TOM B CyneOHOM 3acelaHUU MOXKET ObITh OOBSBIEHA TOIBKO PE30JIIOTUBHAS YacTh
MPHUHATOTO pemieHus. B 3ToM ciydae apOUTpaxHBIN CyJl OOBSIBISICT, KOTIa OyJeT N3TOTOBJICHO
pellieHne B TMOJHOM O0bEME U pa3bACHAET MOPSAOK JOBEICHUS €ro 10 CBEIACHHs JIHII,
YYacTBYIOIIHX B JCIIC.

W3rotoBneHue pemieHus: B MOJIHOM 0O0BbEME OCYIIECTBISETCS B CPOK, HE MPEBBIIIAIOIINN
AT JHEd. JlaTa W3TOTOBIICHUS PEIICHUS B IOJTHOM OOBEME CUUTACTCS NaTOW TPHUHSATHS
peIIeHusl.

OObsiBIIeHHAsT PE30JIOTUBHAS YacTh PEIICHHS TOJIMCHIBACTCS BCEMHU  CYyJbSIMH,
y4acTBOBABIIUMH B PACCMOTPEHHH JieJia U IPUHATUU PEIICHUs, U MPUOOIIaeTcs K Aeny (4. 2 CT.
176 AIIK P®).

[IpencenatensCTBYIONIMIA B CyIeOHOM 3acelaHuU TIOcTe OOBSIBICHUS PEUICHUS Pa3bsCHSIET
MOPSIIOK €T0 00KaJTOBAHMUS.

ApOuUTpakHBIN CyJ HampaBlgeT KOMHHM pELICHUS IUIaM, yYacTBYIOUIUM B Jene (B
CITyJasiX, yKa3aHHbIX B 3aKOHE, W WHBIM JIMIaM), B MATHIHEBHBIA CPOK CO JHS TPUHSATHUS
peIIeHuUs 3aKa3HBIM MMMCEMOM C YBEIOMJICHHEM O BPYUYCHHH WJIM BPy4aeT UM MOJ] PACITUCKY .

11.3. OcHoBHbIE TPeOOBAHUS K PEIICHUIO apOUTPasKHOTO Cy1a

Pemenne apOuTpa)kHOro Cyla Kak NPaBONPUMEHUTENIbHBIN aKT M OJHOBPEMEHHO aKT
oprana cyAeOHOI BIIacTH JOKHO COOTBETCTBOBATH OMPEICICHHBIM TPEOOBAHMSIM, YKa3aHHBIM B
3aKOHE.

[TpuarMaeMble apOUTPaXKHBIM CYJOM PEUICHHS JOJDKHBI OBITh B COOTBETCTBUU C
nosioxeHussMa (4. 3 cT. 15 ATIK P®) 3akoHHBIME, 000CHOBaHHBIMH 1 MOTHBHPOBAaHHBIMHU.

3aKOHHOCTh apOUTPAKHOTO PEHICHUS - ITO COONIOICHHE HOPM IPOLIECCYalbHOTO TIpaBa, B
HEOOXOJUMBIX CIydasix B MOJIHOM COOTBETCTBUU C HOPMaMU MaTepUaibHOIO IpaBa, KOTOPHIE
MOJJIeXKAT MPUMEHEHUIO K CIOPHOMY MaTepUaIbHOMY IMPABOOTHOIIECHHUIO.

3aKOHHOCTh C TOYKM 3pPEHHUS COOTBETCTBHS pEUICHHS apOUTPa)XHOro CyAa HOpMaM
MPOIECCYaTBHOTO MPaBa - COOMIOACHNUE PETJIaMeHTa BBIHECEHUS CyIeOHOTO PEIICHUS U HaJTudue
HEOOXOAUMBIX PEKBU3UTOB B cOOTBETCTBUU C AITK PD.

Ecnu B oTHOmIEHMHM BOMpOca, MOJJICKAIIETO Pa3pelIeHUI0 apOUTPaKHBIM CYIOM TIpU
pPacCMOTPEHHH KOHKPETHOTO JeJla, HMMEIOTCS HECKOJbKO 3aKOHOJATEeNIbHBIX U HMHBIX
HOPMATUBHBIX aKTOB, MO PA3IMYHOMY €0 Pa3pemaonnuX, apOUTPaKHbIN Cyl TOMKEH UCXOAUTh
13 ycraHoBiaeHHOU KoHcTuTynueit PO, 3aKk0HOM M MHBIM aKTOM HE€pPapXUU HOPMATHUBHBIX AKTOB.

ApOuTpakHbBI! CyJ] HE BIPAaBE COCIATHCS B PEIICHUH KaK Ha HE3apETUCTPUPOBAHHEIE, TaK
U Ha HEOMyOJIMKOBaHHbIE aKThl (he/iepaaIbHbIX OPTaHOB UCIIOTHUTEILHOM BIACTH.

Pemenue sBisieTcs 000OCHOBAaHHBIM, €CTTM B HEM M3JIO)KCHBI BCE MMEIOIUE 3HAYCHUE IS
nena 00CTOSTEeNbCTBA, BBISICHEHHBIE B Cy/I€OHOM 3aceaHUM, U MPUBEACHBI J0Ka3aTeIbCTBA B
MOJITBEPK/ICHUE BBIBOJIOB apOUTPAKHOTO CyAa 00 YCTAaHOBIECHHBIX UM OOCTOSITENBCTBAX JIEIa,
mpaBax M 00sS3aHHOCTSIX CTOPOH.

OOG0CHOBAaHHOCTbH CyI€OHOTO PEIICHH 3aKII0YaeTCs B:

- MPaBUWJIBHOM OIpEAENIEHUN BCeX OOCTOSITENHCTB, MMEIOIIMX 3HAUYECHHUE Ui Jena, T.e.
npeaMeTa 1I0Ka3bIBaHUs;

- TOKa3aHHOCTH 3TUX 00CTOSITENBCTB;



- COOTBETCTBUH BBIBOJIOB Cy/1a YCTAHOBJIEHHBIM O0OCTOSITENICTBAM.

O060CHOBaHHOCTH CYJEOHOTO aKTa MPEANOoiaraeT U MPUBEICHNE B HEM COOTBETCTBYIOIINX
MOTHBOB.

Boigenstores u agpyrue TpeGoBaHMS K PEHICHUIO apOUTPAKHOTO Cy/Ia:

- OTPENIEICHHOCTh - apOUTPANKHBIM CYyJl IOJDKEH JaTh OMPEICICHHBIM M YETKUW OTBET Ha
criopHoe TpeOoBaHue. PerieHne apOUTpa)xxHOTO CyJla HE JOKHO OCTaBUTh MECTa ISl JPYTHX
CIIOpOB;

- 0e3yCcIOBHOCTh - HEJOMYCTUMO BBIHECEHHE DEIICHUS, WCIOIHEHUE KOTOpOro Oyner
3aBUCETh OT HACTYIUIEHHWS WM HEHACTYIJICHUS KaKOro-aiubo JeHCTBUS WM  COOBITHS.
Hampumep, Henb3si BBIHECTH pelieHHE 00 OCBOOOXKIEHHWH OTBETYMKOM 3aHUMAEMOTO UM
HEXKWIOTO TIOMEHICHUS C YCIIOBHEM TIPEIOCTABICHHS €My HOBOTO B KaKOW-IHOO CpPOK.
Hcnonuenue Takoro perieHusi OyAeT MOCTaBIEHO B 3aBUCUMOCTH OT YCIIOBHUS MPEIOCTABICHUS
HOBOT'O [TOMEILIEHUSI OTBETYUKY, YTO HEJOIyCTUMO;

- HEJOMYyCTHUMO TakXK€ BBIHECEHHE pEIIeHUH apOUTPaKHOTO CyAa, COJEpIKAIIUX
albTepHATUBHBIC BAPUAHTHI IOBEJCHUS HCTIIAa B IPOLIECCE €T0 UCIIOJIHEHUSI.

JIOBOJIBHO 4acTO HOPMBI TpaBa COAEPKAT AJbTEPHATUBHBIC SJEMEHTBHI: THUIIOTE3Y,
JIVICTIO3UIIHIO MJTH CAaHKITUIO, ITO3BOJISIONIYIO BEIOPATh HECKOJIBKO BAPUAHTOB TIOBEICHHUSI.

Hampumep, kpeauTop B  Tpa)xJIaHCKO-IPAaBOBOM  00s3aTENbCTBE  BCErla  HMEET
QIbTEPHATHBY B BBIOOpE CHOCOOOB 3alMTHI: OH HMMEET NpPaBO MOTPEOOBATH HCIIOTHEHHS
00s3aTeNnbCTB B HAType M B3bICKAaTh JNOAT. B Takom ciyuyae Heb3s BBIHECTH pEIICHHE,
IpelyCMaTpUBAIOIIEE OJHOBPEMEHHO O00sI3aHUE OTBETYHMKA, K IPUMEpY, MOCTaBUTh TOBap U
B3BICKATh JIOJIT (HampuMmep, EHEKHbIE CPENICTBA, yIUIAYCHHbIE B KauyeCTBE MpeABapUTEIHHON
omnatel). [Ipy HanUuuM anbTEpHATUBBI UCTELL IOJKEH ONPEIEIUTHCS CO CBOUMHU TPEOOBaHUSAMU
U B pPEIICHUU apOUTPaKHOTO CyJa T0JKEH ObITh CHOPMYIMPOBAH BIIOJIHE OMPEIEICHHO OJIUH U3
BapMaHTOB 3alUTHl IpaBa. Eciau ke B cTaAuM MCIOIHEHHUS B3bICKATENb NPUIET K BBIBOLY O
HEOOXOJMMOCTH BBIOOpa APYTroil M3 MMEIOIIUXCS albTepHATHB, TO 37€Ch HAIO JHOO U3MEHATH
croco0 HUCHONHEHUs (ecnu pelieHue uMmeeT (haKyJIbTaTHBHBIM XapakTep, O 4eM HJET pedb
nanee), 100 MPEeabABIATh UCK C HOBBIM TpeOOoBaHWEM (OCHOBAHUS 3/I€Ch COBMAAAIOT), JUOO
3aKJII04aTh MHMPOBOE COIVIALIEHME C JOJDKHUKOM Ha YCJIOBHAX, OTIMYHBIX OT pEIIECHUs
apOUTpaKHOTO Cy1a.

JlonmycTUMO BbIHECEHHE (PaKyJIbTaTUBHBIX PEIICHUH, TOMyCKAIOMIUX U3MEHEHUE criocoda 1
MOPsIIKA UCTIOJIHEHHUS PELICHUSI.

Hanpumep, apOuTpakHbIii CyZ BBIHEC pEUICHHE O Nepeaaye OTBETYMKOM KaKHX-THOO
BEIIICH, TPEIMETOB UCTIY. Y OTBETUMKA JTaHHOW BemM He okazanoch. CormnacHo cr. 171 AIIK
P® npu npucyxiaeHuu UMyIIecTBa apOUTPaKHBIM CyJl yKa3blBaeT KaK HaWMEHOBaHHE
MOJJIeXKALIETr0 Mepeaadye MMYIIECTBA, MECTO HAXOXKJIECHMs, TaK U €ro cToumoctb. [loatomy B
nopsizike, ycraHoBieHHOM cT. 324 AIIK P®, apOutpakHbIM CyJOM MOXET OBITh pa3pelicH
BONPOC 00 HM3MEHEHMH Crocoba W TOpsAAKa HCIOJIHEHHs pPEIIeHUs, MPOMCXOAUT 3aMeHa
OCHOBHOTO CII0CO0a UCTIOJTHEHUS (paKyIbTaTUBHBIM;

- MOJHOTA pelIeHUs apOUTPa)KHOTO CyJa - PEHIeHHE JOJIKHO OBITh BBIHECEHO IO BCEM
TpeOOBaHUAM, 3asBJICHHBIM MCTIIOM, JJOJDKHBI OBITh TaHBI OTBETHI Ha BCE BOIIPOCHI, B TOM YHCJIE
TOYHO ONPEETIEH pa3Mep NPUCYKIECHHOTO.

11.4. ConepxaHue pemeHus apoOuTpaKHOTO Cyaa

Pemenne apOutpa)kHOoro cyjga COCTOMT W3 BBOJHOM 4YacTH  (COOTBETCTBYET
MOJTOTOBUTEIILHON CTaauM 3acelaHus), ONMHCATeNbHOW (MCCIEIOBAHUIO JOKA3aTeNIbCTB U
BBISICHCHUIO  OOCTOSITEIBCTB), MOTHUBHPOBOYHOW (CyA€OHBIM TIPEHUSIM W OKOHYAHHIO
pPacCMOTpEHHUS J1ea) U PE30TIOTUBHOM (IPUHSITHIO PEIICHHUS).

BBognas yacTh pelieHusi 0JDKHA COAEp)KaTh HAaMMEHOBaHHE CyAeOHOro akTa, pelieHue,
yKazaHue Ha TO, 4YTO OH npuHAT uMeHeM Poccuiickoii @Penepauyy, HAUMEHOBAHUE
apOUTpaXHOTO CyJa, NpPHHSBIIEro penieHue (Ha3BaHue cyoOnbekta PO wnmm  Beicmero



Apoburpaxnoro Cyna PO, korna oH npyuHHMaeT pelieHre o NepBOi MHCTAHIIMU), COCTaB Cya
(pamunuu 1 UHUIHATIBL CYJIei), HOMep Jelna, 1aTy ¥ MECTO MIPUHATHS PElIeHUs (€CM 3acelaHne
IIPOBOAMIIOCH C BBIE3JIOM B JPYrod HacelE€HHBbIM IMYHKT, YKa3blBaeTCs HAHMMEHOBAaHUE 3TOTO
MyHKTa, a HE MecTa OQUIMAIBHOTO PACIONOXKEHHUS Cyaa), MpeAMeT cropa (T.e. KpaTkKoe
HauMEHOBaHME TPeOOBaHUI ), HAUMEHOBAHUE JIMLI, YYAaCTBYIOIIUX B Jieie, (PaMUINU U UHULIAAJIBI
MPUCYTCTBOBABIIMX B 3aceJaHUM JHMI[ C YKa3aHHeM UX MOJHOMOYHH (HOMEpPOB W JaT
JIOBEPEHHOCTEH, OpJIePOB, MPUKA30B, KOHTPAKTOB, IIPOTOKOJIOB COOPAaHUIl U T.II.).

B onmcarensHoi yacTH perieHus B KpaTkoi (hopMe yKa3bIBaIOTCS CYyTh UCKOBBIX MJIH MHBIX
TpeOOBaHUI, BO3PAXKECHUN OTBETUMKA, OOBSCHEHWNW TPETHBUX M HHBIX JIMI[, COJACpP>KaHUE
3asIBJICHUN U XOJATalCTB, 3asBICHHBIX U PACCMOTPEHHBIX B XOJ€ CyleOHOro pa3dupaTenbCcTBa,
pe3ynbTaThl X PACCMOTPEHUS CYAOM C YKa3aHHWEM IMPUYMH, IO KOTOPHIM OHM YIOBIETBOPEHBI
WA OTKJIOHEHBI.

OCHOBHBIM Ha3HAYEHHEM MOTHBHPOBOUYHON YaCTH PEIICHUS SBISETCS ONMHMCAHUE MOTUBOB
NPUHATUS PELICHUS, T.€. T€X apryMEHTOB, KOTOPbIE OOBSICHSIOT, OYEMY CYJl MPUHSIT UMEHHO
Takoe perieHne. MOTUBBI (MM IPUYHHBI) TPUHATHS PEUICHUS OOBACHSIIOTCS B TOH JIOTHYECKOM
MOCNIE0BATEIBHOCTH, B KOTOPOH MPUHUMAIOCh pelieHue. B yacTHOCTH, B MOTMBHUPOBOYHOM
YacTH yKa3bIBAIOTCA:

1) ycraHoBieHHbIE (aKTUYECKUE OOCTOATENHbCTBA, T.€. (PAKThl MaTEpPHUATHLHO-IIPABOBOTO
MOpsIZIKA, COCTABJISIONINE OCHOBY MPAaBOBBIX OTHOIIEHHWH CTOPOH M XapaKTepU3YIOIUe HX B
nuHamuke. [loMuMO MaTepualbHO-IPAaBOBBIX (PAKTOB CyJ MOXET yKa3aTh B PEIIEHWH U Ha
npolueccyagbHble (akThl, HAIPUMEpP Kacaroluecs cyuiecTsa cnopa. MlHoraa 6osbloe 3HaueHNE
JUTSL PACCMOTPEHHSI JIea UMEeT YCTaHOBJICHHE IPABOBOT'0O CTaTyca CTOPOHBI (HampumMep, odnagan
JIM KUCTeI] NpaBaMu IOPUINYECKOro JIMIA, BCTyNasi B CIIOPHBIE OTHOILIEHUSI C OTBETUYUKOM). Ecin
Cyll CUMTaeT KaKHe-TO OOCTOSTEeNbCTBA HE YCTAHOBJICHHBIMH, B PEIICHUM JOJDKHBI OBITh
00BSICHEHBI TPUUUHBIL, IO KOTOPBIM CYJ MPUIIET K TAKUM BBIBOJAM;

2) [oKa3aTenbCTBa, KOTOpbIE JIETNIM B OCHOBY BBHIBOJIOB CyJa IO YCTaHOBIICHHUIO
0OCTOSATENILCTB, ¢ OOOCHOBAaHUEM CBOEH apryMEHTALMU B MOJb3y WX NPUHATHS B OTHOLICHUU
JI0Ka3aTeNbCTB, JOBOJOB M BO3PAKEHUM JIMII, Y4acTBYIOUIMX B Jiele, KOTOpble CyJ OTBEpT,
YKa3bIBAIOTCS MPUYUHBIL, 10 KOTOPHIM OHU HE MIPUHSTHI;

3) Te HOPMBI 3aKOHOB M HWHBIX HOPMATHBHBIX IIPaBOBBIX aKTOB, KOTOPBIMHU
PYKOBOJCTBOBAJICA CY[l IIPU NMPUHATUM pelieHus. Eciiu B MOTUBUPOBOYHOM YacCTH PEILEHUS CY[
OTPAaHUYUTCS OMUCAaHUEM (PAKTUUECKHX OOCTOATEIbCTB U OLIGHKOW J0Ka3aTeNbCTB, CBOMMU
BBIBOJIAMHU M apIyMEHTaMU B UX I0JIb3Y, PELIEHUE HE MOXKET CUMTATHCA MOTUBUPOBAaHHBIM. Eciin
Cyll HE MPUMEHWJT KakKue-ITM0O 3aKOHbI M HMHbIe HOPMATHUBHBIE MPAaBOBbIE aKThl, HA KOTOPHIE
CCBUIAJIMCH JIMLA, YYacTBYIOLIME B J€JI€, OH JOJDKEH yKa3aTb MOTHBBI (IpU4MHBI) 3TOro. Ilpn
9TOM, JaXK€ YIOBIIETBOPSAS HCK, CYJ MOXKET KBAIU(DUIMPOBATH OTHOIIEHUS CTOPOH COBCEM
MHaye, 4YeM UCTELl.

BaxkHocTh yka3zaHusi B pEIIEHUM Ha 3aKOHbl M WHbIE HOPMAaTHBHBIC INPABOBBIE AaKThI,
KOTOPBIMHU PYyKOBOJICTBOBAJICS CYJ IIPU INPUHATUU PELICHHUS, OATBEPKAAECTCS €LIE U TEM, YTO
OTCYTCTBHE TaKOTO YyKa3aHHsl MOXET OBbITh pacUeHEHO CyAO0M aNeJUIIUOHHON WIn
KaCCallMOHHOM MHCTAHLIMU KaK HEIPUMEHEHHME 3aKOHA, YTO SIBJISIETCSI OCHOBAHMEM ISl OTMEHBI
pemenus (4. 2 ct. 270 u 4. 2 cT. 288 AIIK PD).

B MOTHBMpPOBOUHOIl YacTM pelIEHUs CyJ JOJDKEH apryMEHTHpPOBaTb CBOU BBIBOJBI,
Kacalollluecsi pachpeesieHuss MeXAy CTOpOHaMHM CYJIeOHBIX pacxoJoB, obecreueHus
UCTIOJIHEHUS pEIleHUs] WM OTKa3a B 00eCreueHHH, TOPSIKa UCTIONIHEHUS PeIICHHsI, OTIMYHOTO
OT OOIICTIPUHSITOTO, U JIP.

B cootBerctBHU € u. 3 cT. 49 AIIK P® oTBeTuMK BIpaBe NMPU3HATH UCK MOJHOCTHIO WM
yacTuyHO. Eciu mnpu3HaHuWe HCKa BbIpaKaeT [EHCTBUTENbHYIO BOJIO OTBETYHKA, HE
IIPOTUBOPEYUT 3aKOHY U HE HApYIIAET MPaBa U MHTEPECHI APYTHX JIUL, OHO IPUHUMAETCS CYJOM,
a CTOPOHBI OCBOOOXKIAIOTCS OT JOKa3blBaHUS (PaKTUUECKHX 00CTOSATENbCTB. B Takom ciydae
AIIK P® ocBoOoxmaeTr W Cyq OT HEOOXOAMMOCTH OOOCHOBAHHS pPEIICHHS, KOTOPBIM HCK



YAOBJIETBOPSIETCSA: B MOTUBUPOBOYHON YACTH PEIICHUS YKA3bIBAETCS TOJILKO Ha MPU3HAHHUE UCKA
OTBETYMKOM U MPUHSATUE IPU3HAHUS CYJIOM.

Pe3onmtoTrBHAS YacTh pelIeHUs TOJKHA COICPKATH!

- BBIBOJBI 00 yIOBJETBOPEHUH WM OTKa3e B YIOBIETBOPEHUU IMOJTHOCTHIO WIIM B YaCTHU
KQXKJIOTO U3 3asBJICHHBIX TPEOOBAHMIA;

- YKa3aHHE Ha paclpeaeseHre MKy CTOPOHAMHU CyIeOHBIX PACXOOB;

- CPOK U TIOPSIIOK 00KaJIOBaHUSI PEIICHUS;

- MIPH TIOJIHOM HJIM YaCTUYHOM YJIOBJIETBOPEHHUU MEPBOHAYAILHOTO U BCTPEUHOTO MCKOB -
JIEHEXHAsl CyMMa, TIOJIIe)KAallasi B3bICKAHHUIO B PE3YyJIbTATE 3a4€Ta;

- B HEOOXOJIUMBIX CIIy4asiX - MOPSAIOK MCTIOTHEHHS PEIICHUS WM MEphl IO 00eCIeYeHHI0
€ro HCIIOTHEHUSI.

B 3aBucumocTy OT BuAa CyJeOHOTO pelieHus: B pe30TIOTHBHON YacTH YKa3bIBaeTcs (CT. CT.
171 - 175 AIIK P®) cnenyroiee:

1) petieHue 0 B3bICKAHUU ACHEKHBIX CPEJCTB U MPUCYKICHUN UMYIIIECTBA:

- MPU YJIOBJICTBOPCHUU TPeOOBAaHUS O B3BICKAHHH JICHEKHBIX CPEJICTB - OOMIMIA pazMep
MOJJICKAIIUX B3BICKAHUIO JEHEXKHBIX CYMM C pa3lieibHbIM OINpEeACEHUEM OCHOBHOMU
3aJI0JDKEHHOCTH, yOBITKOB, HEYCTOMKY (IITpada, NeHel) u mpoIeHTOB;

- MIPU TPUCYKJIECHUU HMYIIECTBA - HAUMEHOBAHHE MMYIIECTBA, MOJUICKAIIETO Mepeaaye
UCTIly, €r0 CTOMMOCTh M MECTO HaxOXJeHus. JlaHHOe MpaBWUIIO MaeT BO3MOXXHOCTb, IMPHU
OTCYTCTBHUH y JIOJDKHHKA UMYIIECTBA B HATYpE, OMPEICNIUTh €ro JeHCTBUTENbHYI0 CTOUMOCTD B
paMKax HUCTIOTHUTEIBHOTO MPOU3BOJICTBA, TEM CAMBIM O0JIETYasi COBEPILICHUE MCIIOJTHUTEIbHBIX
JEUCTBUIA;

2) peuieHue O MPU3HAHUHU HE TOJICKAIIMM HCIOJHEHUIO UCIOJHUTEIHFHOTO WM WHOTO
JIOKYMEHTA!

- TIpH YJIOBJICTBOPEHUH TPEOOBAHUS OTHOCUTENIHHO CIOpa O MPHU3HAHWU HE TOJJICKAIIUM
UCTIOTHEHUIO UCTIOMTHUTENBHOTO WM UHOTO JOKYMEHTA, 0 KOTOPOMY B3BICKAaHHE MPOU3BOIAUTCS
B OeccriopHOM (0€3aKIIeTITHOM) MOPSIIKE, B TOM YHCIIe HA OCHOBAHWUHU MCIIOJHUTEIBHON HAAIMKUCH
HOTapuyca, - HAMMEHOBaHUE, HOMEp, J1aTy BbIaYu TOKyMEHTa, HE MOJIJIEKAaIIer0 UCIIOJHEHUIO,
U JCHEXKHYIO CYMMY, HE TTOJIEKAIIYI0 CIIUCAHUIO;

3) penieHue 0 3aKI0YECHUN WK 00 U3MEHEHHUH JI0T0OBOpa:

- TO CHOOpY, BO3HUKIIEMY IIPH 3aKJIIOYEHUW WIH HW3MEHEHUW JOTOBOPa, - BBIBOJ
apOUTPaKHOTO CyJa MO KaXXI0My CIIOPHOMY YCIIOBHIO JI0IOBODA;

- TIO CTIOPY O MOHYXJICHUHU 3aKIIOYHUThH JIOTOBOP - YCIOBHUS, Ha KOTOPBIX CTOPOHBI 00S3aHbI
3aKJIIOYUTH JOTOBOD;

4) petieHue, 00S3bIBAIOIIEE OTBETYUKA COBEPIIUTH ONPEACIICHHBIC JCHCTBHS:

- MpU TPUHATHU pELIEHUs, OOS3BIBAIOLIETO OTBETYMKA COBEPLIUTH OIpeleIeHHbIE
NEHCTBUS, HE CBS3aHHBIC CO B3bICKAHUEM JCHEKHBIX CPEJICTB WU C Tepenadeil MMyIIecTBa,
apOUTPaKHBIM CyJ - JUIO, 00sf3aHHOE COBEPUINTH 3TU ACHCTBHS, a TaKK€ MECTO U CPOK HX
cosepiieHus. [Ipu 3TOM cy1 MOKET yKa3aTh PYKOBOIUTEISI OPTaHU3AINH WM HHOE JTUIO (eciu
OTBETYUKOM SIBIISIETCS IOPUAMYECKOE JIUI0), Ha KOTOPBIX BO3JIAraeTcs HCIOJHEHHE TaKOro
pemienus. [Ipyn HEOOXOAMMOCTH CyJT MOKET YKa3aTh, YTO €CIM OTBETYMK HE MCIOIHUT PEIICHUE,
TO UCTEI] BIIpaBE COBEPILUTH COOTBETCTBYIOLIUE NEHCTBUS 32 CYET OTBETYMKA CO B3bICKAHUEM C
HETO HEOOXOAMMBIX PACXOOB;

- MpU TPUHATUU PEUICHHs, OOS3BIBAIOIIETO OpPraHU3alUI0 COBEPUIUTH OIpPE/IEICHHbIE
NEHCTBUS, HE CBS3aHHBIC CO B3BICKAHHEM JICHEKHBIX CPEJICTB WIIM C Tepeaadyeli MMyIIecTBa, -
PYKOBOJUTENb UM MHOE JIMIIO, HA KOTOPBIX BO3JIaraeTcs MCIIOJIHEHUE PEIIEHUs, a TaKKe CPOK
UCTIOJTHEHUS;

- apOuTpa)KHBIM Cyd MOXET YyKa3aTh B PpEIIEHUHM, YTO HCTEI[ BIpaBe OCYLIECTBUTh
COOTBETCTBYIOIINE JCHCTBHS 3a CYET OTBETUYMKA CO B3BICKAHUEM C HETO HEOOXOIUMBIX PacXo/I0B
B CJIy4ae, €CJIM OTBETUMK HE UCIIOJHUT pElIeHNEe B TEUEHHE YCTaHOBJICHHOTO CPOKa;

5) pelieHue B MOJIb3y HECKOIBKUX UCTIIOB WM MPOTHUB HECKOJIBKUX OTBETYMKOB:



- IpU TPUHSATUM PELIEHUS B MOJb3y HECKOJIBKMX HCTLOB - B KaKOil 4acTu (1ojie) OHO
OTHOCHUTCSI K K&KAOMY M3 HHMX, WIM 4TO MpaBo TpeOoBaHMA SABJIsIETCS conuaapHbIM. Hampuwmep,
HECKOJIbKUMHM HCTIAMH MOXXET OBbITh MpEABbsABIEH MHCK O [MPU3HAHUM I[paBa oOIen
COOCTBEHHOCTH Ha MMyIIecTBO. Eciau oHM TpeOylOT NMpHU3HAHUS 3a HUMH IIpaBa Ha OOIUIyIO
JI0JIEBYI0 COOCTBEHHOCTD, B PELICHUH YKa3bIBAETCS Pa3MeEp JOJIU KaXI0To (B MPOLIEHTaX, METpax
U TPOYUX €JMHULAX), €CIH K€ YJIOBJIETBOPSETCA UCK O NMPU3HAHMU IpaBa OoOLIeH COBMECTHOU
COOCTBEHHOCTH, CY]l YKa3bIBaeT O COJIMIAPHOM XapaKTepe Mpasa;

- NIpU OPUHATHM pEIIeHUs MPOTUB HECKOJBKMX OTBETYMKOB - B Kakod dvactu (noie)
KOKIBIH W3 OTBETUYMKOB JIOJDKEH BBIINOJHUTH pEIIEHHWE, WIM O COJUAAPHOCTH HX
OTBETCTBEHHOCTH.

11.5. 3akoHHas cuia pemeHust apOuTpaxHOTO cy1a

3akoHHas cuja CcyIeOHOTO pemieHHsl - 3TO COBOKYIHOCTh €ro IPaBOBBIX CBOWCTB,
COCTOAIIUX B HCOIIPOBCPKUMOCTH, UCKITIOUUTCIIBHOCTHU, NPCIOJUITHAIIBHOCTH U UCIIOJTHUMOCTH.

HeomnpoBep>kuMOCTh - 3TO CBOWCTBO CyA€OHOTO PEIIEHHs, B CUIIy KOTOPOTO OHO BCTYyMAaeT
B 3aKOHHYIO CHJIy 110 UCTEUEHUH CPOKa Ha aneuIIlMOHHOE 00XKaloBaHue.

Ecnu k xanobe npuinokeHo X0AaTaiicTBO O BOCCTAHOBIECHUH MPOITYIIICHHOTO CPOKa, TO CY /T
aHGHHﬂHHOHHOﬁ HWHCTAaHIWH, NpHU HAJIWNYHUK YBAKUTCILHBIX MNMPHYUH, MOXCET BOCCTAaHOBUTH
MPOMYIIEHHBIH CPOK. B 3TOM ciydae peleHune yTpauuBaeT CBOICTBA 3aKOHHOW CHUIIBI U JIEJ0
IMPUHHUMACTCA K IPOU3BOACTBY CYJI0OM aHCHHﬂHHOHHOﬁ HUHCTAHIIUUA.

Pemenus apoutpaxxHoro cyna:

- HE BCTyNHBIIEE B 3aKOHHYIO CHIIy MOXET OBITh 00XKaJIOBaHO B apOWUTPaXHBIH CyI
aneJISIIUOHHON HHCTaHIIUY;

- BCTYIUBLIEE B 3aKOHHYIO CHJIy, 3a MCKJIIOUEHHEM peleHus: Bpicuiero ApOuTpakHOTO
Cyna P®, moxeT ObITh 005kaTOBaHO B apOUTPAXKHBIN Cy/1 KaCCAallMOHHOW WHCTAHIIUH.

HUcknrouuTebHOCTh cy,ue6H0ro pelicHrd O03Ha4acT HCAOMYCTUMOCTb BTOPHUYHOI'O
oOpareHusi B apOMTPaKHBIA Cya C 3asBJICHHEM TEX K€ HMCKOBBIX TpeOOBaHWH, Ha TOM K€
OCHOBaHWH, YTO M TPU MEPBOHAYAILHOM PACCMOTPEHUU Jela, CIOp MO KOTOPOMY pa3pelieH
BCTYNMBIIMM B 3aKOHHYIO CHIIy penieHueM. Bo3OyxkaeHue, pa3OupaTrenbCTBO U paspelieHue
ap6I/ITpa)KHBIM CyIO0M J¢gJ1a IO TOXICCTBCHHOMY HCKY HC JOITY CKAarOTCH.

[IperoagunanbHOCTh - CBOMCTBO PEIEHUS, B CUIY KOTOPOro (akThl U MPaBOOTHOIICHHUS,
YCTaHOBJICHHBIC BCTYNMBIIMM B 3aKOHHYIO CHJY pPELICHHEM apOUTPa)KHOTO CyJa, HE MOTYT
MOJIBEPIraThCsl COMHEHHUIO U BTOPUYHOMY HCCJIEIOBAHUIO MPU PACCMOTPEHUHU APYroro nena, B
KOTOPOM yYaCTBYIOT T€ K€ JIUIIA.

HcnonmHumMocTh penieHus apOUTpakKHOTO CyAa O3HA4aeT BO3MOXKHOCTb MPUHYIUTEIBHOTO
€r0 OCYIIECTBIICHUS.

OO6s13aTEIBHOCTD PEIIEHUS - 3TO MPABUIIO, B CUIIy KOTOPOTO pelieHre apOUTpaKHOTO CyJia
SABIISICTCST  O0sI3aTENBHBIM JUII BCEX TOCYAAPCTBEHHBIX OPIaHOB, OPraHOB YIPaBJICHUS,
JIOJDKHOCTHBIX JIMIL U TPaXKJIaH U MOJJICKUT UCTIOTHEHUIO Ha BCel TeppuTopun PO <23>,

<23> KommeHTtapuii K ApOHTpa)kHOMY TIpoOILeCCyalbHOMY Kojekcy Poccuiickoit
®eneparun / [Tox pexa. I'.A. Kununa. M.: OO0 "TK Ben6u", 2003.

Bcerynnenne B 3aKOHHYIO CHITY pEIIEHUS:

- pelreHue apOWTPaKHOTO CyJa TEePBOM HMHCTAHIIMM BCTYNAeT B 3aKOHHYIO CHIIY IIO
HCTEUYCHUU MECSIYHOTO CPOKa CO JHS €ro MPUHATHUS, €CIH He ToJaHa aneJISMOHHas Kanoba. B
ciy4yae TMoJavyd amneJUIAIMOHHON >KajoObl pElIeHHe, €CIM OHO HE OTMEHEHO M HE W3MEHEHO,
BCTyMaeT B 3aKOHHYIO CHJIy CO JHS TPUHATUS TIOCTAHOBJICHHS apOUTPaKHOTO CyJla
aneJISIIMOHHON MHCTAaHIINH;

- pemienus Briciiero Apoutpaxsaoro Cyga P u pemenus no genam o0 ocrmapuBaHUU
HOPMAaTHUBHBIX MMPABOBBIX AKTOB BCTYNAIOT B 3aKOHHYIO CUJIy HEME/JIEHHO MOCJE UX MPUHSATHUS;



- pemieHne apOUTPaKHOTO CyAa 1O JIeny 00 ocrapuBaHUM HOPMATHBHOTO MPABOBOTO aKTa
BCTYMAaeT B 3aKOHHYIO CHITy HEMEIJICHHO TIOCTIE €T0 MPUHSATHS;

- pelieHue Mo Aelly O NMPHUBICYCHUH K aJIMAHUCTPATUBHON OTBETCTBEHHOCTH BCTYIAET B
3aKOHHYIO CHJIy [0 HCTEUEHUM JAECATH IHEl CcOo JHS €ro NpUHATHA, €CIM He I0JaHa
alneJUIIMOHHA JKa00a;

- pelieHre apOUTPAKHOTO CyJa MO JAeTy 00 OCMapHBaHUH PEHICHUS aIMUHUCTPATUBHOTO
OpraHa o MPHUBJICYCHUH K aJMUHUCTPATHBHOW OTBETCTBEHHOCTH BCTYTAET B 3aKOHHYIO CHITY TIO
UCTEUCHUU JIECATU JHEH CO JIHS ero MPUHATHS, €ClIM HE TMOoJjaHa aneJuIalroHHas jkano0a;

- perieHus apOUTPaKHOTO CyJIa IO JPYTHM JIeJIaM BCTYTAOT B 3aKOHHYIO CHITY B CPOKH U B
MOpsZIKE, KOTOPbIE YCTAHOBIICHBI (peiepalbHbIM 3aKOHOM.

[Topsimok ucnonuenus pernieHuit ycranosieH cratbeit 182 AIIK PO.

Kak mpaBumno, cyneGHbIe pelieHus: UCTIOTHSIIOTCS MOCTE BCTYIUJICHHS B 3aKOHHYIO CHITY.
VYkazaHHas cTaThsl MpEIyCMaTpUBAET CIy4ad, KOTrja CyleOHOe PElIeHHE HCIIONHSAETCS J0 €ro
BCTYIUJICHUS! B 3aKOHHYIO CUJTy. IHCTUTYT HEMEAJIEHHOTO HCIOIHEHHS PEUICHU UMEeT OueHb
BakHOe 3HaueHWe. CymIecTBYeT JBa BHJIAa HEMEUICHHOTO HCIOJIHEHUS: 00s3aTeNbHOE W
HeoO0s3aTebHOE.

OO0s3aTenpbHOE HEMEIUIEHHOE HCIIONHEeHHEe mnpexycMoTpeHo 4. 2 cr. 182 AIIK P®, B
COOTBETCTBUU C KOTOpPOW cyJ oOpallaer penieHne K HEMEIJICHHOMY HCIOIHEHHIO B CHITY
3aK0Ha, HEe 00CyXasi BOIIPOC O €ro 1esecoo0pa3HocTy (pereHust apOuTpaxHOTO Cy/ia 1Mo Jeaam
00 ocrapuBaHUH HEHOPMATHUBHBIX aKTOB OPTaHOB T'OCYJapPCTBEHHON BIACTH, OPTAaHOB MECTHOTO
CaMOYIIPABJICHUS, UHBIX OPTaHOB, a TaKXe PEHICHHS 1O JejiaM 00 OCMapHBAHWH PENICHUNA U
neicTBuil (0e31eiicTBIS) YKa3aHHBIX OPTaHOB).

HeobOs3arensHoe ((hakyIbTaTHBHOE) HEMEUICHHOE MCIIOJIHCHHUE YCTAHOBJICHO 4. 3 CT. 182
AIIK PO, cormacHo KOoTOpoii cyJ oOpallaeT pelieHue K HeMEIJICHHOMY HCIOJHEHHIO, €Cld
BCJIEJICTBHE OCOOBIX OOCTOSITENBCTB 3aMEJICHHE €ro HWCIOJHEHHS MOXKET TMPHUBECTH K
3HAYUTENBHOMY YyIIepOy Al B3bICKATENS WM CAENaeT MCTIOJIHEHHE PEIICHUS HEBO3MOXKHBIM.
OO0s13aTeNBHBIM YCIOBHEM B 3TOM CIIydae SIBJSIETCS 00ecTieueHre UCTIIOM MTOBOPOTA UCTIOTHEHUS
pelieHus, TO €CTh MPHUBEACHHUS CTOPOH B IEPBOHAYAILHOE IMOJIOXKEHHE B Cllydae OTMEHBI
pemienus (ct. 325 ATIK PO).

Hememiennoe wucronHeHne pemieHuss HEOOXOAUMMO OTJIWYaTh OT HEMEIJICHHOIO
BCTYIUIEHUS pelieHus B 3akoHHYI0 cuiy (cT. 180 AIIK P®). OOpanieHHOE K HEMEAJIEHHOMY
WCIIOJIHCHHUIO CyJIeOHOE pelIeHHE MOXKET OBITh 00KajJOBAaHO B aMeIUISIIMOHHOM TOPSIKE;
BCTYNHBIIEE B 3aKOHHYIO CHIy CyAcOHOE pelieHne O0XayeTcsl TOJBKO B KacCallMOHHOM
nopsiake. Tak, pemeHus mo aejaam o0 OCIapuBaHUU HOPMATUBHBIX aKTOB BCTYNAIOT B 3aKOHHYIO
CHJIy HEMEJJICHHO TIOCTIE UX MPUHATHUS H, CIEAO0BATEIbHO, B ANCIUISIIHOHHOM TOPSIKE HE MOTYT
OBITH 00>KAJIOBAHBI; PEIICHHs 00 OCTIapUBAaHUU HEHOPMATUBHBIX AKTOB MOTYT OBITh 00KaJIOBaHbBI
B aNCJUISIIUOHHOM TIOPSAKE, HO UCTIOTHSIOTCS HEMEIJICHHO TIOCTIE X IPUHSATHS.

HememienHoe ucnoiHeHHE pelIeHHs AOMyCKaeTcsl MpU TMPEeAOCTaBICHUU B3bICKaTelleM
oOecriedeHHss TOBOPOTAa WCIOTHEHHS] Ha CIIy4ail OTMEHBI pelIeHHus Ccyna (BCTPEYHOTO
oOecrieyeHus ) MyTeM BHECEHHUS Ha JCTIO3UTHBIN cUeT apOUTPaKHOTO cyJa JCHEKHBIX CPEACTB B
pasMepe IpUCYKICHHOW CYMMBI JIMOO TPeoCTaBIeHIs] OAHKOBCKOW TapaHTHUH, TOPYyIUTEIHCTBA
VI UTHOTO (PMHAHCOBOTO 00ECIICUEHHUS Ha Ty K€ CYMMY.

Bompoc 006 oOpaimieHnu pemieHds K HEMEUICHHOMY HCIIOTHEHHIO PAacCMaTpUBACTCS B
cyne6HOM 3acenanuu. JIuia, yyacTBYIOIINE B JIeJie, U3BEIIAIOTCS O BPEMEHU U MECTe CyJIeOHOTo
3acelaHus, UX HEesBKa HE SIBISICTCS MPEIMATCTBUEM JJIsl pa3pellieHus BOMpoca O HEMEIJICHHOM
WCIIOJTHEHUH peIIeHUs apOUTpakHOTO Ccya.

[To pesymbpraraM paccMOTpeHHUs BOmpoca 00 OOpalleHWH pPEIICHUsS K HEMEJICHHOMY
UCIIOJTHEHUIO apOUTPaXKHBIN CyJl BHIHOCUT OIpe/ieJIeHHE, KOTOPOE MOXKET ObITh 00KaJI0BaHO.

Komuu omnpeneneHus HampaBisSlOTCS JUIAM, YYacTBYIOIIMM B Jiele, HE TO3/HEe
CJIETyIOIIETO JTHS TIOCTIE JTHS €r0 BEIHECEHUS.



Ompenenenue 00 oOpalleHUH pEHICHUS K HEMEMIJIEHHOMY HCIOJHEHUIO TOJJICKHUT
HEMEAJIEHHOMY ucrnonHeHuto. OO0kanoBaHHWE OMpeneieHus] He TMPUOCTAHABIMBAET €ro
HUCIIOJIHCHUSL.

11.6. McnipaBiieHre HETOCTATKOB PEIICHUS apOUTPaKHOTO Cya

[To obmemy npaBuily apOUTpPaKHBIM CYJ, BHIHECHIUN PEIICHUE, HE BIPABE U3MEHUTH €T0
coJepkaHue. YCTpaHeHHE OHIMOOK B BBIHECEHHOM U OIJIALIEHHOM PpEIIEHUH MOXKET
IPOU3BOJUTHCS TOJBKO BBIIIECTOALMMHU apOUTpaxHbIMU cyaaMu. IIpaBo wucmpasieHus
COOCTBEHHBIX OIIMOOK U MPOOENOB, CBI3aHHBIX C HEJOCTATOUYHBIM HCCIIEI0BAaHUEM MaTEepHUajoB
Jiena, y apOUTpaskHOTO CyJla COXPaHSAETCs 10 OTJIAIEHUS PELICHMUS.

CrniocoObl ycTpaHEeHHUs! HEJOCTATKOB PEILICHUS:

- BbIHECEHHE JIONOIHUTENbHOTO pemieHus (cT. 178 AIIK PO);

- pa3bsCHEHUE pelIeHus apouTpaxkHoro cyaa (4. 4. 1, 2 ct. 179 AIIK PO);

- ICTIPaBJICHUE OIMCOK, ONEYaTOK U apupmeTndeckux omuoOok (4. 3 ct. 179 AIIK PD).

ApOuTpaxHbIil CyJ, NPUHABLIMHA pelIeHne, 10 BCTYIUICHHsI 3TOrO pElIeHHs] B 3aKOHHYIO
CHJIy TI0 CBOEM MHMIIMATUBE WJIM IO 3asBJICHUIO JIMIA, YYACTBYIOILIETO B JI€JI€, BIPABE NPUHATH
JIOTIOJTHUTEIBHOE pEIlIeHUE B CIIydae, eciu:

- 0 KaKkoMy-Iu0O TpeOOBaHHUIO, B OTHOIIEHWU KOTOPOIO JIMIA, YYacTBYIOIIME B JEIIE,
NpeCTaBUIM JOKa3aTeNbCTBA, Cy10M HE ObUIO MPUHATO PELICHUE;

- CyJ, pa3pelirB BOIIPOC O MpaBe, HE yKa3ajl B PELICHUH pa3Mep NPUCYKIEHHONW TEHEKHON
CYMMBI, MOAJIEXKallee Iepefade HMYILIECTBO WIM HE YyKa3al ACHWCTBUs, KOTOpble 00s3aH
COBEPLINTH OTBETUHK;

- CyJIOM He pa3pelleH BOIPOC O CyA€OHBIX PacXoax.

Bonpoc o npuHATHH apOUTpa’kHBIM CYJIOM JONOJHUTENIHOTO PELIEHUs pa3peliaeTcs B
cyneOHoM 3acenaHuu. Jluna, ydacTByoIUe B 1€j€, U3BELIAI0TCA O BPEMEHH M MeCTe CyAeOHOro
3ace/laHusl, UX HEABKa HE NMPEMATCTBYET PACCMOTPEHUIO BOIIPOCA O MPUHSATUU JAOMOJIHUTENBHOTIO
peleHus.

B cnyuae oTka3a B IpUHATHH JONOJIHUTEIBLHOTO PEIIEHNS BBIHOCUTCS ONIPEACIICHUE.

JlomoTHUTENBHOE PEIICHHE apOUTPaKHOTO CyJla M OIpeaesieHne apOuTpakHOro cyaa o0
OTKa3€ B MPUHATHH JOMOJHUTEIHHOTO PEIICHUS MOTYT OBITh 00)KaJI0BaHBI.

B ciyuae HescHOCTH pelleHHs apOMTpaKHbI CyJa BIpPaBe pa3bsICHUTh pelleHue 0e3
U3MEHEHHUS €T0 COJICPIKaHMs 110 3asiBIICHUIO JIMIA, YYACTBYIOIIETO B Jieje, Cy/1Ie0HOTr0 MpucTaBa-
UCTIOJIHUTEIS, IPYTHX MCIOJIHSIOMIMX pellleHre apOuTpa)XHOTO Cyla OpraHa, OpraHu3aluy.

Pa3bscHeHne pelieHus: JOMyCKaeTcs, €CIM OHO HE NPUBEICHO B MCIIOJIHEHUE U HE HUCTEK
CPOK, B TE€4E€HUE KOTOPOTO PELIEHUE MOXKET ObITh IPUHYAUTEIIBHO UCIIOIHEHO.

ApOuTpaxXHbIil CyJl BIpaBe HCIPABUTH JOMYIIEHHBIC B PELICHUM OIUCKH, OMEYaTKH MU
apudMeTUYeCKHe OMMUOKA 0€3 M3MEHEHHsI €Tr0 COJEpXKaHHWs IO CBOEH WHHUIMATUBE WIH TI0
3agBICHUIO JIMIIA, YYACTBYIOIIETO B Jeje, CyJIeOHOro MpHCTaBa-UCIOMHUTENS, APyTUX
UCTIOJIHAIOLIMX PELIeHne apOUTPaKHOTO Cyja OpraHa, OpraHu3alyH.

ITo BompocaM pa3bsCHEHHS PELICHHS, UCTIPABICHUS OIUCOK, OMEYaTOK, apU(PMETUIECKUX
OLIMOOK apOUTPaKHBIN CyJl BBIHOCUT OIIPEIEIIEHUE B IECATUIHEBHBII CPOK CO IHS NOCTYIJICHUS
3asBJICHUS B CyJl, KOTOPOE B COOTBETCTBHH C 4. 4 cT. 179 AIIK PD mosxeT ObITh 00:kaI0BaHO.

11.7. Onpenenenust apOUTPa)KHOTO CyJa, UX NOHSATHE, BUMBI,
3aKOHHAsI CHJIa

Ompenenenns apOUTPasKHOTO CyJia - 3TO CyJeOHBIE aKThl, KOTOPBIMH MOTYT O(OPMIIATHCS
pe3yabTaThl pa3pelieHusi apOUTPaKHBIM CYZOM BOIPOCOB Ha JIOOOM 3Tame apOUTPakKHOTO
nporecca.

OCHOBHOE OTJIMYHE ONpEACTCHUN OT pEIIeHUIl - B ONpeJeNieHUsX He JaeTcs OTBETa IO0
CYIIECTBY 3asIBICHHBIX TPEOOBAHHH.



OnpeneneHus KIACCUPUITUPYIOT IO PA3TUIHBIM KPHTEPHSIM.

[To comepxaHHIO BBIICISIOT:

- TIOJTOTOBHUTEIBHBIC OINpeACNeHUs (3TO ONpENeICHUS O TPUHSATHU 3asSBICHUS K
MIPOU3BOJICTBY, O MOJATOTOBKE JieNia K MPOU3BOJICTBY, HICTPEOOBAHUH JOKA3aTeNbCTB U T.1.). Llens
- CO3JTaHUE HEOOXOMMBIX YCIIOBUH JIJIS 3alIUTH HAPYIICHHOTO HITM OCIIOPEHHOTO MPaBa;

- TpeceKkaTenbHble (Mperpaxkaaronine) OIpeaeieHus - Te, KOTOpble MPENITCTBYIOT
BO30YXICHHIO Jiesia (00 0TKa3e B MPUHITHH 3asiBICHUS WM 5KaJI0ObI, O BO3BPAIIICHUH 3asBJICHUS
VI JKaJTOOBI U T.J1.);

- TUCHUTUTMHUPYIOMINE ONpeaesieH st (0 cyeOHbIX mTpadax);

- 3aBepmaronie  (3aKJIIOUUTENbHBIE) ONpPENENCHHUS - KOTOPBIMH  3aBepIlaeTcs
MIPOU3BOCTBO O JIeTy (00 OCTaBJIICHUH HCKa 0€3 pacCMOTPEHHUS, O MPEKPAIEHUN TPOU3BOJICTBA
o JIeNy | JIp.);

- OmpeAeNieHUs] MO TOBOJY BBIHECEHHOTO CYJIOM pemeHus (0 pa3bICHCHWU PEIICHUS,
UCTIPaBIICHUU B HEM OMHUCOK U T.11.);

- CBSI3aHHBIC C WCIIOJHCHHEM pEIIeHUs (O MOBOPOTE WCIOJIHEHHS, O BbImade TyOauKaTta
UCTIOTHUTENBHOTO JIUCTA U T.1.);

- OIpEACINICHUS IO 3asBIICHUSM O MEPECMOTPE CYJICOHBIX aKTOB MO BHOBH OTKPBIBITUMCS
00CTOSITENTECTBAM.

[To cyObekTaM, MPUHUMAOIIAM OTIPEICIICHUS:

- IPUHUMAaeMbl€ €IMHOINYHO;

- MPUHUMACMbIE KOJIICTHATIBHO.

ITo popme onpenenenus:

- BBIHOCHMBIE B BUJIC OT/ICITLHOTO aKTa;

- IPOTOKOJIbHBIE OTMPEICTICHHUS.

[To mopsiIKy BEIHECCHHSI OTIPE/ICIICHHUS

- BBIHOCHMBIE B COBEIATENILHOI KOMHATE;

- BBIHOCHMBIE 0€3 yJalleHus] B COBEIIATEIbHYIO0 KOMHATY.

[To mopsinky o0xanoBaHus ONpeaAeIeHUs:

- MIO/TIeXKAIIME 00KATIOBAHUIO OTJEIBHO OT CY/IeOHOTO aKTa;

- HE MoJJIeXKale TakoMy 00>KaTOBaHHUIO.

Omnpenenenre BEIHOCUTCS apOUTPaXXHBIM CYJIOM B MUCBMEHHOH (opMe.

[IporokonbHOE ompeneneHue OOBSABISAETCS YCTHO W 3aHOCHTCS B IPOTOKOJN CyIeOHOrO
3acenaHusl.

B onpenenennn nomkHbI ObITh yKa3aHsl (cT. 185 AIIK PD):

- laTa ¥ MECTO BBIHECEHUS OIPEICTICHIS;

- HAaUMEHOBAaHME apOUTPaXKHOTO CyJa, COCTaB cyna, (aMuiaus Ui, KOTOPOE BEJIO
MIPOTOKOJ CYJIeOHOTO 3aceaHus;

- HAaMMEHOBaHHUe U HOMep Jena;

- HAUMEHOBAHMUS JIUII, YIaCTBYIOIIUX B JIENIC;

- BOIIPOC, 10 KOTOPOMY BBIHOCHUTCSI OIpeIeICHHE;

- MOTHUBBI, 10 KOTOPBIM apOMTPaKHBIN CyJ TpPHUIIET K CBOMM BBIBOAAM, MPHUHSIT WU
OTKJIOHWJI JIOBOJIbI JIMII, YYaCTBYIOIIUX B JI€JIe, CO CCBUIKON Ha 3aKOHBI U WHbIE HOPMAaTHBHbBIE
MIPABOBHIE AKTHI;

- BBIBOJI 10 pe3yJIbTaTaM PacCMOTPEHHUS CyI0M BOIPOCaA;

- TIOPSIIOK ¥ CPOK 00XKAJIOBAHUS OIIPEICTICHUS.

B npoTokonsHOM omnpeaeneHuu JOKHBI ObITh YKa3aHbl BOIPOC, IO KOTOPOMY BBIHOCHTCS
ompejieNieHue, MOTHBBI, TI0O KOTOPBIM CYJI TIPUIIENT K CBOMM BBIBOJAM, U BBIBOJ [0 pe3yIbTaTaM
paccMOTpeHHs BOIIPOCa.

Komuu omnpeneneHus, BRIHECEHHOTO B BUJE OTACIBLHOTO CYACOHOTO aKTa, B MATUIHEBHBIN
CPOK CO JIHS BBIHECEHUS OIpEJICICHUsI, HAPABJISIOTCS JTUIaM, YYaCTBYIOIIUM B JIeJie, U APYyTUM
3aMHTEPECOBAHHBIM JIMIIAM 3aKa3HBIM MMHACHMOM C YBEAOMJICHHEM O BPYYCHHU WU BPYUYaIOTCS
UM TIOJ] pacIUCKY.



Omnpenenenne, BBIHECEHHOE apOUTPAXKHBIM CYJIOM, UCTIOJNHSCTCS HEMEIJICHHO, €CII HHOE
He ycraHoBiieHO AITK PO unu apOuTpakHbIM CyIOM.

Onpenenenrne apOUTPAKHOTO CyJla MOXKET OBITH 00’KaJOBaHO OTIEIBHO OT 00KAJTIOBAHUS
CyZIecOHOTO aKTa, KOTOPHIM 3aKaHYHBAETCS PACCMOTPEHHE JIeJia 110 CYIIECTBY, B CIydasX, €CIIH:

- 3aKOHOM TIPEyCMOTPEHO 00KAIOBAHHE ATOTO OMPEICIICHMUS,

- OTIpe/ieICHNE TIPETSITCTBYET AabHEUIIIEMY IBUKCHHUIO JIeTa.

XKanoba Ha ompeneneHrue MOXKET OBIThH MOJIaHA B CPOK, HE MPEBBIMIAIONINA MeCsIa CO JTHS
BBIHECEHHUSI OTIPE/ICTICHHSI.

I'nasa 12. IPOU3BOJACTBO 1O JEJAM, BOBHUKAIOIIUM U3 _
AJMUHHUCTPATUBHBIX 1 UHBIX ITYBJINYHBIX IPABOOTHOIEHUU

12.1. O61mas xapakTepucTHKa POU3BOACTBA IO JIejaM,
BO3HHMKAIOIINUM U3 aIMUHUCTPATUBHBIX U UHBIX ITyOIMYHBIX
NPaBOOTHOUICHUH, B apOUTPaKHOM IIpoLIecce

ApOuTtpakHble CyJbl pacCMaTpUBAIOT BO3HUKAIOIIME W3 aJMHUHUCTPATUBHBIX M MHBIX
myOJIMYHBIX TPABOOTHOIICHUI Jena.

1. O6 ocmapuBaHUM HOPMATHBHBIX IPABOBBIX AKTOB, 3aTparvBaroIIMX IpaBa M 3aKOHHbIE
UHTEPECHl 3asgBUTENS B cpepe MpeAnpUHUMATENHCKOW U WHOM IKOHOMUYECKOW AESITeNbHOCTH,
ecnu (enepaabHbIM 3aKOHOM MX PACCMOTPEHUE OTHECEHO K KOMIIETEHIIMH apOUTPaXHOIO CyJa
(rn. 23 AIIK PD).

2. O6 ocnapuBaHMM HEHOPMATUBHBIX MPABOBBIX aKTOB OPIaHOB I'OCYJIapCTBEHHOM BJIACTU
P®, opranoB rocyaapcTBeHHON BiacTu cyObekToB P®D, OopraHoB MECTHOrO caMOYIpaBJICHHS,
pemieHnid U JedcTBUM  (Oe3a€MCTBHUS) TOCYAApCTBEHHBIX OPraHoB, OpPraHOB MECTHOTO
CaMOYTPABIICHUsI, UHbIX OPraHOB M JOJDKHOCTHBIX JIMII, 3aTParvBalollMX IpaBa U 3aKOHHbIC
MHTEPECHI 3asABUTEINA B chepe MPeANPUHUMATENBCKON M WHOW SKOHOMUYECKOH JesTeIbHOCTH
(rn. 24 AIIK PO).

3. OO0 agMUHHUCTPATUBHBIX MPABOHAPYIICHUSX, €clu (eaepaabHbIM 3aKOHOM HX
paccMOTpEeHHE OTHECEHO K KOMITETEHITMH apOuTpakHoro cyaa (1. 25 AIIK P®D).

4. O B3BICKaHUU C OpraHu3aluil U rpak/iaH, OCYHIECTBISIOIUX MPEATPUHUMATENBCKYIO U
MHYI0 SKOHOMHUYECKYIO JIeATEIbHOCTh, 0053aTeNbHBIX IJIATeXKEH, CaHKIUH, eciu deaepaibHbIM
3aKOHOM HE MPEyCMOTPEH MHOM NMOPsAIOK UX B3bicKaHus (T71. 26 AIIK P®).

Jlpyrue  nena, BBITEKAaloOUlMe W3  aJAMUHUCTPATUBHBIX M HHBIX  ITyOJUYHBIX
NPaBOOTHOLICHUH, eciau (efepaibHbIM 3aKOHOM HMX PAaCCMOTPEHHE OTHECEHO K KOMIIETEHIIMU
apOUTpaKHOTO Cy1a.

IIpoueccyanbHbIN NOPSAAOK PACCMOTPEHUS NIEPEUUCIICHHBIX J€]1 yCTaHOBIIEH B pasnene 11
AIIK PO.

Boigenenne B AIIK P® mnpaBoBbIX HOpM, pEryaMpyOIIMX IPOM3BOACTBO IO JENaM,
BBITEKAIONIMM M3  aQJMUHUCTPATUBHBIX W  HWHBIX NYOJIMYHBIX MPAaBOOTHOIICHWH, B
CaMOCTOSITENIbHBIA pa3/iesl CBUAETEIBCTBYET O TOSBICHUU B apOUTPaXHOM MpoIlecce HOBOTO
BUJa CYJIONPOM3BOACTBA, HECMOTPS Ha TO YTO JAWUCKYCCUS IO MpoOJieMe CyIIeCTBOBaHUS
CaMOCTOSITEJIBHOIO MPOU3BOACTBA IO JI€JlaM, BO3HUKAIONIUM M3 aJIMUHHCTPATUBHBIX U HHBIX
nyOJMYHBIX TMPABOOTHOILIEHUM, HApsSIy C MPOU3BOJACTBAMU - HCKOBBIM M OCOOBIM, YK€
JUTUTEIIbHOE BpeMs BeIeTCsl B Hayke rpaxaanckoro mnpoiecca. B AIIK P® 1992, 1995 rr. nuiib
NEPEYUCISUTUCh  TOJIBEJOMCTBEHHbIE apOUTPaXHOMY CYyJIy OTIENIbHbIE KaTeropuu Jel,
BBITEKAIONINE M3 aJMUHUCTPATUBHBIX mpaBooTHomeHuil (cr. 22 AIIK P®). Dt npena
paccMaTpUBAIIMCH IO MPABUIIAM UCKOBOTO IPOU3BO/ICTBA.

Bo30yxnenue aen JaHHOM KaTeropuu OCYIIECTBIISIETCS HE MyTEeM IMOAa4YH UCKa (MCKOBOTO
3asIBJICHUS ), a ITyTeM 00’KaJlOBaHUs, T.€. MOJa4YeH jKka00bl W 3asBIICHHUS.



Jluma, ygacTByIOIME B JIeNax, BOSHUKAOINX U3 aIMUHUCTPATHBHBIX M MHBIX ITyOIUIHBIX
IPaBOOTHOUIEHUH, UIMEHYIOTCS HE CTOPOHAMHM, a 3asBUTENISMH, JIMLAMHU, MTOJAIOLIIMMHU Kanoly,
JIMIIaMH, OTBEYAIOIIMMHU TI0 JKaj00e, 3aMHTePECOBAHHBIMH JTUIIAMHU.

IIpu paccMOTpeHHMH NaHHOW KaTeropuu e, 10 MHEHUIO YYEHBIX, BBICTYNAIOIIUX 3a
CaMOCTOSITENIBHOCTh JAHHOTO BHJA CYAOIPOU3BOJCTBA, HE MOTYT HPHUMEHATHCS HEKOTOPbIE
KaTeropuu UCKOBOT'O MTPOU3BOJICTBA: YBEIMUYCHHUE WIIM YMEHbIIIEHUE HCKOBBIX TPeOOBAHUM, OTKa3
OT WCKa, MpU3HAaHUE HCKa, U3MEHEHHE TpeIMeTa MM OCHOBAHMS WCKa (BCTpEYHas »xayo0a).
3aKOHOM TPEAYCMOTPEHBbl COKpPAILEHHBIE CPOKH pPACCMOTPEHHUs JEJ], BO3HMKAIOUIMX U3
aJMHHHUCTPATUBHBIX U MHBIX MyONIMYHBIX MpaBooTHOImIEHUH (4. 1 cT. 194, u. 1 ct. 200, u. 1 cr.
205, 4. 1 ct. 210, 9. 1 cT. 215 AIIK PD).

YperymupoBaHbl 0COOCHHOCTH CyIeOHOTO pa30MpaTeIbCTBa, IPUHITHS U OITyOJIMKOBAHUS
CyJIeOHOro peleHus 1o renaM o0 oclapuBaHUU HOPMAaTHUBHBIX MPABOBBIX akTOB (CT. cT. 194 -
196 AIIK P®), cyneOHoro pa3dupareiabCcTBa M BHIHECEHUS PEIICHHS T10 JiejaM 00 OCriapruBaHUU
HEHOPMAaTUBHBIX ITPABOBBIX aKTOB, PELICHUH, eHcTBUI (0e31eiiCTBHS) OPraHOB U JOJIKHOCTHBIX
mun, (ct. cr. 200, 201 AIIK P®), paccMoTpeHus u paspelieHus JAel O INPUBJICUYECHUU K
aIMHUHHUCTPATUBHON OTBETCTBEHHOCTH (CT. cT. 205, 206 AIIK P®), cynebHOro pa3duparenscTBa
U BBIHECEHMs PELIEHUs IO JejaM 00 OClapUBaHUM pPELICHUS aJMUHUCTPATUBHOTO OpraHa o
MPUBIICYCHUH K aIMHUHUCTPATUBHONW OTBETCTBEHHOCTH (CT. cT. 210 - 211 AIIK P®), cynebHoro
PACCMOTpPEHHUS M pa3peIIeHus JeJT O B3bICKAaHUH 00s3aTEIIBHBIX IJIATeKEH U CaHKIMi (CT. cT. 215
- 216 AIIK PO).

B psne ciayuyaeB npu pacCMOTPEHUH J1€]1, BO3HUKAIOLUIUX U3 aJMUHUCTPATUBHBIX U MHBIX
nyONUYHBIX MPABOOTHOLICHUN, NPUOPUTETHBIMU SIBISIOTCS HOPMBI (peepanbHbIX 3aKOHOB,
Harpumep Koaeke Poccuiickoit @eaepannu 00 aIMUHUCTPATUBHBIX MTpaBOHAPYLICHUAX (Hasee -
KoAIl P®) (cr. 30.7 - mpu BBIHECEHHHM pEUICHHs MO JeiaM 00 OCHapuUBaHUU PEIlIeHUs
aJMMUHHUCTPATUBHOIO OpraHa O MPUBJICYEHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH).

[IpaBuna o noxcyaHocTH

3agBieHUsI MO pPacCMaTPUBAEMOIl KaTeropuu JeN TOJaroTcs B apOUTpaxHbBI Cyx IO
001IKM TpaBUIIaM MOACYIHOCTH, peaycMoTrpeHHbIM ATIK P®, ecnu He ycTaHOBIIGHO ApyTOE.

OCOGBIG npaBujia MOACYAHOCTU YCTAHOBJICHBI IJId MOAa4Yu 3asgBJICHUI O IMPUBJICYCHUU K
aaMUHUCTpaTUBHON oTBeTcTBeHHOCTH (cT. 203 AIIK P®) m 00 ocnmapuBaHuM perieHus
aJIMUHUCTPATUBHOTO OpraHa O MPUBJICYEHHH K aAMUHUCTPATHBHON OTBETCTBEHHOCTH (CT. 208

ATIK PO).

OCOOEHHOCTH TI0 JTOKa3bIBAHHIO O0OCTOSATENBCTB, MTOCITYKUBIITHX
IJId TIPUHATUSA OCIIApHUBACMOT'O aKTad, 3aKOHHOCTU
OCTIIapHBaeMBbIX PEIICHUH, NelcTBUS (Oe3AeCTBIS)
OpTraHOB rocyaapCTBa, J0JKHOCTHBIX JIUI]

B cooTBercTBUU C 3aKOHOM Takasi 00sS3aHHOCTh BO3JIaraeTcs Ha OPTaHbl U JIMIA, KOTOPhIS
MIPUHSIIN OCIIAPUBAEMBIN aKT, PEIICHUE, COBEPIITUIN NCUCTBUS (O€31eHCTBI).

K ocobeHHOCTSIM paccMOTpeHUsl e, BO3HHUKAIOIIMX W3 aJIMHUHUCTPATUBHBIX U HHBIX
nyOJMYHBIX TMPABOOTHOIICHUN, OTHOCHUTCS M MPENOCTaBIIEHHAs CTOPOHAM BO3MOXHOCTh
yperyiaupoBaTh CIOp IyTEM 3aKIIFOUEHUS MHPOBOTO COTJIAIICHHUS WM C HCIOJIb30BaHUEM
JIPYTUX TPUMHPUTENBHBIX mporeayp (ria. 15 AIIK P®), ecnim HE yCTaHOBIEHO WHOE
dbenepanbHBIM 3aKOHOM.

Takum o0pa3oMm, cneuuduka MpoLECCYyaTbHOTO PETYJIUPOBAHUS PACCMOTPEHUS U
paspenieHus e, BOSHUKAOIINX U3 aIMUHUCTPATUBHBIX U UHBIX MyOIMYHBIX MTPABOOTHOIICHUH,
3aKJIIOYaeTcsi B TOM, 4YTO JTH Jejla paccMaTpUBAIOTCA IO OOLIMM MpaBWJIaM MCKOBOTO
MPOU3BOJCTBA C UCIOIB30BAaHUEM AapOUTPaXHOW TpoIecCyaabHOW (OPMBI, C Y4ETOM



MpOIIeCCYaTbHBIX OCOOCHHOCTEHW, KOTOphle ycTaHoBieHbl B pazgene I AIIK PO wu
0COOEHHOCTEH aIMMHUCTPATUBHOTO CYAONPOU3BOJCTBA, IpeaycMoTpeHHbIX B KOAIT P®.

K o6muM npaBuiaM HMCKOBOTO MPOU3BOJCTBA OTHOCATCS MpaBUiIa O MUCbMEHHOHN (opme
oOpamienus B cyn (cr. 125 AIIK P®), paccMoTpeHue Bompoca 0 MPUHATUHU 3asiBI€HUS (CT. CT.
128, 129 AIIK P®), mpaBwia TOArOTOBKH Jiejla K CyaeOHOMY pa3OupaTenbCTBY W CyIeOHOTO
pazouparensctBa (ria. 14, 19 AIIK P®), npaBuna npuHATHS pELICHUN H ONpeaeTeHUin
apoutpaxknoro cyza (ri. 20, 21 AIIK P®), npaBuna npuocTaHoBIEHHs IPOU3BOJICTBA IO JEIy
(rn. 16 ATIK P®), okoH4uaHus MPOU3BOJICTBA M0 AeTy 0e3 BeiHeceHus pemeHus (1. 17, 18 AIIK
POD).

12.2. Tlopsimokx paccMOTpeHuUs JieJ 00 ocapuBaHUU HOPMATUBHBIX
MPaBOBBIX aKTOB (CT. cT. 191 - 196 AIIK P®D)

[ToaBe1OMCTBEHHOCTH U MOJCYTHOCTD

CornacHo AEHCTBYIOLIEMY B HACTOSIIIEE BPEMsI 3aKOHOAATENbCTBY, MOJOXKEHUA 4. 3 cT. 191
AIIK PO orpannumBaroT KOMIETCHIUIO apOUTPa)KHOTO CyJla B OTHOIICHWH PACCMOTPEHUS eI
00 ocrapyBaHUM HOPMATUBHBIX MPABOBBIX AKTOB MO MPEIMETHOMY MpHU3HaKy. JlaHHas cTaThs
MpeayCMaTpUBAET, UYTO apOUTPaKHBIM CyJ pacCMaTpUBaeT HE Bce Jiella 00 OcnapuBaHUU
HOPMATUBHBIX TMPABOBBIX AaKTOB, OTHOCSIIUXCS K cdepe NpeanpuHUMATEIbCKON U WHOU
SKOHOMHUYECKON JCSATENIBHOCTH, a TOJBKO T€ W3 HHUX, KOTOPbIE COOTBETCTBYIOIIUMHU
dbenepanbHBIMU 3aKOHAMH MPSIMO OTHECEHBI K KOMIIETEHIIMH apOUTPaXHOTO cyna (Hampumep,
npsimbie  ccbuiku  uMeroTcsi B HK P® u ®depepansHom 3akone "O rocynapcTBEHHOM
perynupoBaHuy Tapru(oB Ha SIEKTPUUECKYIO U TEIUIOBYIO sHepruto B Poccuiickoit @eneparun”
U T.J.).

B cinywyae ecnu B apOuTpaxHBIH CyJ TOCTYNUT 3asBIEHHE, HE COOTBETCTBYIOIIEE
YKa3aHHOMY BBIILIE KPUTEPUIO, TAKOE€ 3asBJICHUE TMOJICKUT BO3BPAIICHUIO 3asBUTEIIO
MPUMEHUTEIBHO K OPSAAKY, ycTaHOBIeHHOMY T1. 1 4. 1 cT. 129 AIIK P®. IIpu s3ToM npunsToe K
PacCMOTPEHUIO JIEJIO MOAJIEKUT MIPEKPALLEHUIO Ha ocHOBaHuM I1. 1 4. 1 c1. 150 AIIK PO.

PaBHOBI/IIIHOCTI/I npeaMETOB UCKa

[Ipu monmaue 3asBIEHUM B apOUTPAXKHBIA CyJ CIEAyeT YEeTKO (HOpMyIupoBaTh CBOU
TpeOOoBaHUS MPUMEHHUTEIIFHO K TOMY, KaKOe PEeIIeHHE, C YIeTOM TpeOOBaHMH MPOLECCYaIEHOTO
3aKOHOJATEIbCTBA, MOKET PUHATH CYJ: MPU3HATh OCIIApUBACMbIil HOPMATUBHBIN MTPABOBOM aKT
WIN OTJENbHBIC €r0 IOJIOKEHHS HE COOTBETCTBYIOUIMMH HWHOMY HOPMAaTHBHOMY IPaBOBOMY
aKTy, UMEIOLEMY OOJIBUIYI0 IOPHIMYECKYI0 CHIYy, M HE JICHCTBYIOIIMMHU MOJIHOCTHIO WIH B
YacTH.

3asgBUTEINIO MPU MOATOTOBKE 3asBJICHUS TaKKe HEOOXOIMMO MO BO3MOXKHOCTH OoJiee 4YeTKO
OIIPEICTIUTECS. C IMPAaBOBOM MPUPOIOH OCHAPHBAEMOT0O aKTa, IOCKOJBKY OT 3TOTO 3aBHCUT
IpOoIeCCyalbHBI  MOPSIOK paccMOTpeHust nena. Ilpu 3ToM cieayer yduTBHIBaTh, YTO
HOPMaTHBHBIC IPABOBHIC aKTHl MOTYT YCTaHABINBATh 00I1€00s13aTeIbHbBIC IPAaBIIIA TIOBE/ICHHS B
OTHOIICHUM KaK KOHKPETHBIX JHIl (Hampumep, Tapudbl Ha TEIUIOBYIO M DIIEKTPUYECKYIO
SHEPrur0  00sA3aTeNbHBI A HEOTPAHWYEHHOTO  Kpyra THOTpeOuTeneidl  KOHKPETHOH
HHEPrOCHAOXKAIOLIeH OpraHM3alui), TaK M KOHKPETHBIX OOBEKTOB (Hampumep, MyOIUYHBIC
3eMENbHBIE  CEPBUTYTHI  INPEJOCTABISIIOT  IPAaBO  HEONPENENEHHOMY KpYyry JIMIl Ha
COOTBETCTBYIOIIEE UCIIOIB30BAHNE 3€MEIIFHOTO yYacTKa).

AIIK P® Ttakxe mnpemycMarpuBaeT, 4YTO 3asBICHHE 00 OCIMApUBAHWM HOPMATUBHOTO
IPaBOBOIO aKTa, I[OMHMO TpeOOBaHMSA O TMPU3HAHMM HOPMATHBHOTO IIPABOBOTO aKTa
HEJICHCTBYIONINM, TOJDKHO CO/IEPKATh!

- HaUMEHOBaHUE OpraHa TOCYIApCTBEHHOM BIIACTH, OpraHa MECTHOTO CaMOYIIpaBJICHUS,
MHOTO OpraHa, JOJDKHOCTHOTO JIMIIA, TPUHABIINX OCIIapUBacMblii HOPMaTHBHBIN ITPABOBOM aKT;



- Ha3BaHWe, HOMEp, ATy NPHUHATHSA, MCTOYHUK ONMYyOJMKOBAaHWS W WHBIC JaHHBIE 00
OCIIapUBaeMOM HOPMAaTHBHOM IIPABOBOM aKTE;

- IpaBa WU 3aKOHHBIE HHTEPECHl 3asABUTENS, KOTOpPbIE, MO €ro MHEHMIO, HapyLIarTCs
JTAHHBIM OCIIapUBAEMbIM aKTOM WJIM €T0 OT/AEIbHBIMH MOJOKEHUSIMU;

- Ha3BaHWE HOPMATHBHOTO IPABOBOTO aKTa, KOTOPBIH MMEET OOJBIIYIO FOPUIMUYECKYIO
CHIly U Ha COOTBETCTBHE KOTOPOMY HAIJIEKUT IPOBEPUTh OCHAPUBAEMBIN aKT MU €ro
ornensHble TonokeHus (ct. 193 AIIK P®). K 3asBneHuto m0iKeH OBITh MPHIOKEH TEKCT
OCIIapUBaEMOr0 HOPMATHUBHOTO ITPABOBOTO AKTA.

BaxHo oTMETUTH, YTO MPH OCMAPUBAHUU HOPMATUBHOTO IPABOBOIO aKTa CyJ HE BIIpaBe
IPUOCTAHOBUTH €T0 JeHCTBUE HAa MEPUOJI PACCMOTPEHUS Jiea.

OcobeHHOCTH CY6’[>6KTHOFO coCTaBa

B kadecTBe 3asBuTENEH 1O JeIaM 00 OCTIapMBAHUU HOPMATHBHOTO MPAaBOBOI'O aKTa MOTYT
BBICTYIIaTh HE TOJBKO IOPUIMYECKHE JHIa JH00 (U3NYECKHE JIUIA, OCYIIECTBIISIONINE
NPEANMPUHIUMATENBCKYIO JCSITEIbHOCTh 0€3 00pa30BaHUs OPUIAMYCSCKOTO JIUIIA, HO M MHBIC JIUIIA.
B gactHOCTH, B ciydasix, MpeayCMOTPEHHBIX (efepaabHbIM 3aKOHOM, a TaKXKe B CHITY CT. CT. 52,
53 AIIK P® npokypop, rocy1apCTBEHHBIC OPTaHbl, OPTaHbl MECTHOTO CAMOYIIPABIICHHS M UHbBIE
Oprasel (B TOM YHCIIE W HE MMEIOIIUE CTaTyca IOPUIMYECKOTO JIMIA) BIpaBe oOpamaTrbes ¢
WCKaMH WJIM 3asBJICHUSMHU B apOUTPAKHBIN CY] B 3aLUTY MMyOJUYHBIX HHTEPECOB.

B kauecTBe nuIa, y4acTBYIOIIETO B JEJie, IOJDKEH BBICTYINATh COOTBETCTBYIOIIUN OpraH
WIN JIOJDKHOCTHOE JIMIIO, IIPUHSIBINICE OCMIApUBAaEMBbIli HOPMATHUBHBIH MPABOBO aKT (HE3aBUCUMO
OT HAJIMYMS WIH OTCYTCTBUS CTaTyca IOPHINICCKOTO JIUIA Y JAHHOTO OpPTaHa).

B ciydae ecnu mporenypa NMpUHITHS HOPMATUBHOTO MPABOBOI'O aKTa IMPEIyCMAaTPUBACT
y4acTuC B IMPABOTBOPUCCKOM MPOHCCCEC HECKOJBKHUX OpPraHOB WJIM AOJDKHOCTHBIX JIMI, JAHHBIC
JWIAa JOJDKHBI OBITH TIPUBJICYCHBI K YYaCTHIO B Jelie JIMOO B MOPSAKE IMPOIECCYATbHOTO
coydacTusi, JMOO B KauecTBe TPETbUX JHIl (HampuMmep, KOrja JJOKYMEHT IpPUHUMAeTcs
NPEJCTaBUTEIILHBIM OPraHOM BIJIACTH, a MOJIUCHIBACTCS TJaBOW OpraHa HCIIOJHUTEILHON
BJIaCTU I/I6O HOpMaTHBHBIﬁ AKT NPUHUMACTCSA HCCKOJIbKUMH OpPraHaM BJIACTH COBMCCTHO HIIN
COTJIACOBBIBACTCS C KAKUM-TMOO OpPTraHOM BJIACTH).

JleiicTByIOIIEE 3aKOHOMATENhCTBO TaKXKE IMPEIyCMATPUBAET CIIy4aw O00S3aTeIbHOTO
ydacTuss B CyJeOHOM 3acelaHuM OpPraHOB TOCYJapCTBEHHOW BiacTH (10 BOIpOcam,
OTHOCAIIUMCA K HUX KOMHCTCHHI/II/I). B YaCTHOCTHU, ITO KaCACTCA AHTHMOHOIIOJBHBIX OPraHOB,
OpPraHOB, OCYIIECTBISIONIMX KOHTPOJbHBIE (YHKIMM Ha pBIHKE IIEHHBIX Oymar. Ecmm
OCIIapuBaCMbIC HOPMATHUBHBIC MPABOBBIC AKTbl OTHOCATCA K COOTBGTCTBYIOH_ICI\/’I TEMATUKE, TO
CYIy CJIeIyeT YBEJJOMUTh KOMIIETEHTHBIE TOCYAaPCTBEHHBIC OPTaHbl O BO3MOXKHOCTH MX yYaCTHs
B JICTIC.

Oco0EHHOCTH NOKA3bIBAHUSA

bpemst nokassiBanusi. Ha opras, TOJKHOCTHOE JIMIIO, KOTOPBIE MPUHSIN aKT, BO3JAraeTcs
00s3aHHOCTh  JIOKa3bIBaHUS ClenylomuX (aKTOB: COOTBETCTBHE OCHApUBAEMOIo akTa
denepaabHOMY KOHCTHTYLIMOHHOMY 3aKOHY, (hefepallbHOMY 3aKOHY M MHOMY HOPMAaTHBHOMY
PaBOBOMY aKTy, MMEIOIIUM OOJIbIIYI0 IOPUAMYECKYIO0 CHIIy; HajJM4Me Yy oOpraHa Wid
JOJDKHOCTHOTO JIMLA HAJUIekAIIUX MOJHOMOYMI Ha NpUHATHE ocrnapuBaeMoro akra (crt. 194
AIIK P®); o6cTosiTeTLCTBA, TTOCTYKUBITHE OCHOBAaHUEM JJISI IPUHSATHS aKTa.

3asBUTENb K€ JOJKEH JTOKa3aTh: HAIMYUE HAPYIICHHS €ro MpaB U 3aKOHHBIX UHTEPECOB B
chepe nmpeanTpPUHUMATETHCKON 1 HHOW SKOHOMHYECKOU JESITEIIbHOCTH; HE3aKOHHOE BO3JIOKEHUE
Ha HEro Kakux-au0o0 00s3aHHOCTEH MM CO3JaHME APYTHX MPEISTCTBUN ISl OCYLIECTBICHHUS
MPEANMPUHUMATEIILCKON U MHOW YKOHOMUYECKOH aesTenbHoCTH (cT. 192 AIIK PD).

Crnenyetr OTMETUTD, UTO BaXKHBIM JJOKA3aTEJIbCTBOM IO JIeJIaM JJAHHOW KaTerOpHH SIBISETCS
OQUIMANBHBIM TEKCT OCMapUBAaEMOr0 HOPMATHBHOIO IPABOBOTO aKTa, IOCKOJbKY TaKUM



JOKYMEHTOM MOYKHO TIOATBEPAUTH AyTEHTUYHOCTh OCIIAPHBAEMOTO aKTa (KakK IO COAEp’KaHUIO,
Tak u 1o opme).

OcobeHHoCTH Cy1e0HOTO pa3duparenbCeTBa
Y PE3OJIFOTUBHOM 4aCTH PEIIEHUS

Jlena 06 ocraprBaHUM HOPMATHUBHBIX MPABOBBIX aKTOB PACCMATPUBAIOTCS KOJUIETHAIBHBIM
COCTaBOM cyJeil 0e3 ywactus apOUTpaKHBIX 3acedarenieii, B JABYXMECSYHBIH CpPOK CO JHS
NOCTYIIJICHHUS 3as1BJIeHUs B cy. [IpenBapuTensHoe 3aceianue MpOBOANUTCS CyAbEH eTMHOIMIHO.

[To naHHO¥ KaTeropuu Ael Cy[ BIpPaBE CaMOCTOSITENHHO JHOO MO XOAaTaHCTBY 3asiBUTENs
00s13aTh TIPEICTaBUTENCH TOCYJAapCTBEHHBIX OPTraHOB, OPIaHOB MECTHOTO CaMOYIPABIICHHS,
UHBIX OPraHoOB, MOJDKHOCTHBIX JIMI], NMPHUHSABIIUX OCIHApUBAaE€MbIil aKT, SIBUThCS B CyneOHOE
3acelaHue s 1a4d OObSICHEHUH.

Cya mpu paccCMOTpEHUM Jela He CBs3aH JOBOJAMH, COACPKAIIUMHUCA B 3asBICHUU 00
OCTIapUBaHWU HOPMATHUBHOTO TIPABOBOTO aKTa, W TPOBEPSIET OCIApHUBAEMOE IIOJOKECHHE B
nomHoM oOwveMme. JlaHHOE MOJOXKEHHE 3aKOHAa OOYCIIOBJICHO MyOIWYHBIM XapaKTepoM CIopa.
Kpowme Toro, mpuHuMasi pemeHue, cya T0JKEH Y4eCTh, YTO POBEPEHHOE OHAXKIBI TTOJIOKEHUE
HOPMATUBHOTO MPABOBOTO aKTa HE MOXKET OBITh MPEIMETOM PACCMOTpPEHHUsI BHOBH (4. 7 cT. 194
AIIK P®), uto npeanonaraeT BCECTOPOHHIOIO OLIEHKY OOCTOSATENbCTB JEA.

C nyOnuyHBIM =~ XapakTepoM  CHOpa CBS3aHO TaKKe  CIENHMaTbHOE  MPaBUIIO,
IpelycMaTpUBalollee, YTO OTKa3 OT 3asBJICHHBIX TpeOoBaHUH (Ha J1I000H cTajguu Impolecca) He
MPENSATCTBYET PACCMOTPEHUIO JIeTa.

Cratps 195 AIIK P® npegycmarpuBaeTt, 4To 1O JIejaM pacCMaTpUBAEMOM KaTETOPHUH CY
BIIPaBE MPUHATH OJHO W3 JIBYX BO3MOXKHBIX PEIICHUI: O MPU3HAHUU OCIIAPUBAEMOT0 aKTa WU
OTIENBHBIX €r0 MOJOXEHHH COOTBETCTBYIOIIMMH HWHOMY HOPMAaTHBHOMY IIPaBOBOMY akTy,
UMEIOIIeMY OOJBIIYIO IOPUAMYECKYIO CHITy, TU00 O MPU3HAHUM OCIIApUBAEMOT0 HOPMATUBHOTO
IPaBOBOIO aKTa WJIM OTAEIBHBIX €r0 MOJO0XKEHUH HE COOTBETCTBYIOUIMMUA HHOMY HOPMaTHBHOMY
MIPaBOBOMY aKTy, UMEIOIIEMY OOJIbLIYIO IOPUAMYECKYIO CUITY, U HE JEHCTBYIOIMMU MOJTHOCTHIO
WM B YaCTH.

HeB03MOXHOCTh MONOKHUTENLHOTO pa3pelieHus cropa B apOUTPakKHOM CyJie MOXKET OBITh
CBsI3aHa TAKXKE C OTCYTCTBUEM Yy 3asBUTENS MpaBa Ha oOpalieHue B Cy/.

Cyneb6Hast olleHKa OCTIapUBAEMOM MPABOBOM HOPMBI 10 JAHHOW KaTETOPHUU JENI HE MOXKET
HOCUTH a0CTPaKTHOTO XapaKTepa, He CBSI3aHHOT'O C HAPYIICHHEM 3aKOHHBIX IPaB U OXPaHIEMbIX
3aKOHOM HMHTEpPECOB 3asBHUTENS. JTO O3HAYAET, YTO MPU OTCYTCTBUHU JAHHBIX O MPUMEHEHUU
OCIIapUBaEMOM MPaBOBOI HOPMBI B OTHOIICHUH 3asBUTEINS Y MOCIEAHEr0 OTCYTCTBYET MPaBoO Ha
oOpareHue B apOUTpaXXHBIM CyZl ¢ TpeOOBaHHEM 00 OCIApMBAHMK HOPMATHUBHOTO IMPABOBOTO
aKTa.

B oTHOmIeHN# rocyaapcTBEHHBIX OPraHOB, OOpalalONINXCs ¢ TpeOOBaHUEM O MPU3HAHUU
HEJIeHCTBYIOUIMM HOPMAaTHBHOTO MPABOBOI0 aKTa, aHAJOTUYHBIN BOIIPOC pa3pelieH CIeayIOnuM
oOpa3zom. Ecnu opran, oOpartuBuIuiics ¢ 3asBJICHHEM, HE YKa3al B HEM, Kakue HMEHHO
nyOIMYHbIE HHTEPECH HapYIICHbI IPUHATHEM JAHHOTO aKTa, CyJ BIIpaBe MPHUHATH pelieHue 00
OTKa3e B YJIOBJIETBOpeHUH TpeboBanuii (1. 7 nadopmarmonHoro nuckma BAC P® ot 13 aBrycra
2004 r. N 80 "O HEKOTOpBIX BONPOCAaX, BO3HUKAIOUIMX B CyJAeOHOW NpaKTUKE MpU
paccMOTpeHUH apOUTPaKHBIMU CyJaMH Jied 00 OClapiBaHUK HOPMATUBHBIX MPAaBOBBIX aKTOB").

Bo3MoskeH Takke OTKa3 B YAOBJIECTBOPEHHH TpeOOBaHUI MO JenaM 00 oclapuBaHUU
HEJCHCTBYIOIMX HOPMATUBHBIX MPABOBBIX akTOB. K TakOBBIM MOXXHO OTHECTH aKThl, HE
BCTYIIMBIINE B 3aKOHHYIO CHJIy, JEHCTBHE KOTOPBIX NPUOCTAHOBIEHO, a TaKXe AaKThl,
yTpaTUBLINE CUITY (B CBSI3U C UCTEUEHHUEM CpPOKa JEHCTBUS, OTMEHEHHbIE APYTUM aKTOM JIHOO B
OPYTHX CIydasX YTpaTbl HOpUAUYECKOW cwibl). [IpuunHa TNPUHATUS TAKOTO pPEIICHUs
aQHAJIOTMYHA CUTYallud C OTCYTCTBHEM Yy 3asBHUTENSl HApyIIEHHOTO IpaBa, IMOCKOJIbKY aKT, HE
UMEIOIIUI IOPUIMUECKON CHIIBI, HE MOXKET HapyllaTh IpaBa M 3aKOHHbIE MHTEPECHl CyOBEKTOB
SKOHOMMYECKOH J1eATeIbHOCTH.



VckiroueHneM U3 3TOTO TpaBWIIa SBISIOTCS aKThl, IPU3HAHHBIC HEICHCTBYIOMINMH, yKe
paccMOTpEHHbIE B apOUTpakHOM cyJe. B ciayyae ecnu uMeercs BCTYNHBILEE B 3aKOHHYIO CHITY
pelieHre cyAa MO paHee pPacCMOTPEHHOMY Jelly, MPOBEPUBIIEE MO TEM K€ OCHOBAHUSIM
COOTBETCTBUE OCIMApPHBAEMOr0 aKTa HWHOMY HOPMAaTHBHOMY IIPaBOBOMY aKTy, HMEIOIIEMY
OOJIBIITYIO FOPUIMYECKYIO CHITY, apOUTPaXKHBIN Cy/1 MpeKpaliaeT Mporu3BOCTBO 10 Aeny (4. 7 CT.
194 AIIK P®).

Pe3ontoTuBHAS YacTh peleHus Mo Aey T0JIKHA COAepkKaTh:

1) HaMeHOBaHWE OpraHa WM JHIlA, IPUHABIIMX OCIApWBAaEeMbIl aKT; Ha3BaHUE, HOMED,
JaTy MPUHSTHS aKTa;

2) Ha3BaHHWE HOPMATHUBHOTO MPABOBOTO aKTa, MMEIOIIETO OONBIIYI0 IOPUIUYECKYIO CHITY U
Ha COOTBETCTBHE KOTOPOMY IIPOBEPEH OCIIapUBAEMBbI aKT;

3) yka3aHue Ha TMpU3HAHHWE OCIAPUBAEMOr0 aKTa COOTBETCTBYIOIIMM HOPMATHBHOMY
PaBOBOMY aKTy, UMEIOIIEMY OOJBIIYI0 IOPUANYECKYIO CHITy, U Ha OTKa3 B yJOBIIETBOPCHHU
3asIBJICHHOTO TpeOOBaHMsI WM Ha TPU3HAHHME OCHApUBAEMOI0 aKTa HE COOTBETCTBYIOIIUM
HOpPMaTUBHOMY IIpaBOBOMY aKTy, HMEIOIIEMYy OOJIbIIYI0 IOPUIUYECKYI0 CHIy, MU HE
JEHCTBYIOIINM MOTHOCTHIO WU B YACTH.

Pemenue, npuHsiToe apOUTpaxHBIM Cy/I0M, BCTYNAeT B 3aKOHHYIO CUITy HEMEIJIEHHO I10CJIe
€ro IPUHATHUS.

3aKkOH TpeAycMaTpuBacT BO3JIOKEHHWE HA OpraH, NPUHSABIIMKA OCIApPUBAEMBIA aKT,
00SI3aHHOCTH MO MPHUBEACHUIO aKTa B COOTBETCTBHME C 3aKOHOM WJIM WHBIM HOPMATHBHBIM
IIPABOBBIM aKTOM, UMEIOLIUM OOJBIIYIO FOPUINYECKYIO CHUITY.

B coorBerctBum co crateeit 196 AIIK P® BcrynuBiiee B 3aKOHHYIO CHILy pELICHUE
apOUTpaKHOTO cyAa IO Jelny o0 ocrnapyuBaHUM HOPMAaTHMBHOIO MPABOBOIO aKTa HaIpaBIIAETCS
apOUTPaKHBIM CyJOM B O(QUIIMANBHBIE U3IaHUS TOCYIaPCTBEHHBIX OPraHOB, OPTraHOB MECTHOTO
CaMOYTIpaBJICHUS, WHBIX OPraHOB, B KOTOPBIX OBLI OMYyOJMKOBAaH OCIIAPHBAEMBIA aKT, H
MOJIJICKUT HE3aMeNIUTEIbHOMY OMyOIMKOBAaHUIO YKa3aHHBIMU U3TAHUSMHU.

Pemenue apOutpakHoro cyzia mo aeny o0 ocrnapWBaHUM HOPMAaTHUBHOTO NPABOBOTO aKTa
nyonukyercs B "BectHuke Bricmiero Apoutpaxknoro Cyma Poccuiickort denepanun" u npu
HEOOXOIMMOCTH B UHBIX M3/IaHUSX.

12.3. TTopsimok paccMOTpeHUS IeT 00 OCrapUBaHUH HEHOPMATUBHBIX
MPaBOBBIX aKTOB, PEUIEHUN U ACHCTBUN (0€31eHCTBYSA)
rOCYyAapCTBEHHBIX OPTaHOB, OPTaHOB MECTHOTO CaMOYTIPaBIICHUS,
WHBIX OPTaHOB, TOJHDKHOCTHBIX JIUI]

JlaHHYIO KaTeTOPHIO 10 CBOEH 3HAYMMOCTHA MOYKHO OTHECTH K OJHOM M3 Han0oJiee BaXKHBIX
KaTeropuil e, paccMaTpuBaeMbIX apOUTpakHbIMU cygamMu. OO0 3TOM CBHUAETEIHCTBYET
YIOMUHAHUE yKa3aHHOTO criocoba cyneOHoi 3anmuThl B ¢T. 12 'K PO - 3amura rpakaaHcKux
IpaB OCYIIECTBISACTCS B TOM 4YHCIE IyTeM [MPHU3HAHUS HEJACHCTBUTENBHBIM  aKTa
roCyAapCTBEHHOTO OpraHa Wi OpraHa MECTHOTO CaMOYITPaBJICHUS.

CyneOHasi TpakTHKa IO YKa3aHHBIM JeaM, IO CYIIECTBY, OTPa)aeT CIOKUBIIYIOCS
MPAKTUKY peau3alii rocyJapCTBEHHBIMH OpraHaMHM M OpraHaMH MECTHOTO CaMOyIpaBlIEHUS
CBOMX IMOJIHOMOYHH B cpepe npeanpuHuMaTEIbCKOW U MHOM SKOHOMHUYECKOU JesITeTbHOCTH.

Jlena o0 ocmapuBaHUM 3aTparvBarolIMX IpaBa W 3aKOHHBIE WHTEPEChl JHUI[ B cdepe
NPEIPUHUMATEIILCKOM W HHOH IKOHOMHUYECKOW JEATEIHbHOCTH HEHOPMATHUBHBIX IPABOBBIX
aKTOB, PEIICHUH W JeWcTBHM (0e31elCTBHSA) TOCYIapCTBEHHBIX OPraHOB, OPTaHOB MECTHOTO
CaMOYIPABJICHUS, WHBIX OPraHOB, NOJDKHOCTHBIX IIHI[, B TOM YHCIIE CyACOHBIX MPHCTABOB-
UCIIOJTHUTENIEH, paccMaTpHUBAIOTCS apOUTPaKHBIM CYAOM IO OOIIMM MpaBUJIaM MCKOBOTO
npou3BoOACTBa, mpexycMorpeHHbIM AIIK P®, ¢ ocoOeHHOCTSMHU, YCTaHOBIEHHBIMH B Ti. 24
AIIK P® (4. 1 cr. 197). To ecTh, 10 CymiecTBy, MoJ00HBIE JIeJla PACCMATPUBAIOTCS B TIOPSIKE
aIMUHHUCTPATHBHOTO  CyJONPOW3BOJCTBA, €CIM  WHBIE TpaBUia  aJIMHUHUCTPATUBHOTO
CyJOIPOU3BOICTBA HE IPETYCMOTPEHBI (heepanbHbIM 3aKOHOM (4. 1 c1. 189 AIIK PD).



[ToaBe1OMCTBEHHOCTH U MOJCYTHOCTD

C Touku 3peHHs MOABEIOMCTBEHHOCTH CIIOPOB paccMaTpUBaeMON KaTeropuu HeoOX0AUMO
YUUTHIBaTh CyObEKTHBIN COCTAaB CIOPHBIX MPABOOTHOIIECHUH.

Tak, crates 33 AIIK P® yxka3piBaeT psj ciaydaeB, KOrja Jejla paccMaTpUBAarOTCS
apOUTPaKHBIM CYZIOM HE3aBHCHMO OT TOTO, SIBJISIIOTCS JIM Y4aCTHUKAMM NPAaBOOTHOILIEHUH, 13-3a
KOTOPbIX BO3HUKJIM CHOp WIM TpeOOBaHUE, IOpUAWYECKHE JIMIA, WHIUBUAYaJIbHbIE
OpeIIPUHUMATEIN UM UHbIE OPTaHU3alMY U TpaXka1aHe (crennaabHas MoJBEIOMCTBEHHOCTD).

K Takum cinyyasM 3aKkOH OTHOCHUT Jeja IO cropaM 00 OTKa3e WM YKIOHEHUH OT
rOCyapCTBEHHOW PErucTpalu IOPUANYECKUX JIUL, WHAUBUIYAIbHBIX MNpEAIpUHUMATENEH, a
TaK)Ke Jpyrue JAejla, BO3HUKAIOIIME IPU OCYILIECTBJICHHUU MPEANPUHUMATEIBCKON W HMHOU
HYKOHOMHYECKOW AEATENBHOCTH, B CIyYasiX, IPETyCMOTPEHHBIX (heaepalbHbIM 3aKOHOM.

®enepanbHbIi 3aKOH MpPEIyCMaTpUBAET, YTO MPAaBOM Ha 00XKaJlOBaHWE HEHOPMATHUBHBIX
aKTOB I'OCYJIJapCTBEHHBIX OPraHOB, OPraHOB MECTHOT'O CaMOYIIpaBJICHUs 00J1adat0T TaKKe:

1) mpoxkypop - eciu OcCHapuBaeMblil aKT 3aTparuBaeT IpaBa M 3aKOHHBIE HHTEPECHI
OpraHmM3alii ¥ TpaxaaH B cdepe NPEANPUHUMATSIBCKOW W WHOW JKOHOMHYECKOMH
nesteabHocTH (cT. 52 AIIK PO);

2) TpaxkgaHe, OpraHU3allMM W WHBIE JIUIA BIpaBe OOpaTUThCS B apOUTPa)KHBIH Cya C
3asIBJICHHEM O NIPU3HAHUU HEACHCTBUTEIbHBIMA HEHOPMATUBHBIX IIPABOBBIX aKTOB, HE3aKOHHBIX
peleHni, MNPUHATBIX IIyTEM IMPSMOIO BOJICM3BSABICHUS TpaXJaH, PEIICHWM W JIEUCTBUI
(Oe3neiicTBUSI) OpPraHoB MECTHOTO CaMOYMNpaBJIEHUS M JOJDKHOCTHBIX JIMII MECTHOIO
camoympasiienus (ct. 78 denepanpHOro 3akoHa oT 6 okTaOpst 2003 r. N 131-®3 "O6 o6mmx
NPUHIMIAX OpraHU3alud MECTHOTo camoytpasienus B Poccuiickoit denepanun");

3) aHTUMOHONOJIBHBIE OpraHbl OOpalIalOTCAs €  3asgBICHUSAMH O IPU3HAHUU
HEJIEHCTBYIOUIMMU JINOO HEAECHCTBUTENBHBIMU IOJHOCTBIO MM YAaCTUYHO MHPOTHBOpEYAIUX
AHTUMOHOIIOJIBHOMY 3aKOHOJATEIbCTBY HOPMATHUBHBIX NPABOBBIX AKTOB WJIM HEHOPMAaTHUBHBIX
aKkTOB (pefepanbHBIX OPraHOB HCIOJIHMTENBHOM BIACTH, OPraHOB HCIOJIHMUTENBHOM BIAcTH
cyObekToB P®D, OpraHoB MeCTHOrO0 CaMOYIPABJICHHUS, HHBIX OCYIICCTBIAIONUX (yHKIHH
yKa3aHHBIX OPraHOB WIM OpraHM3alui, a TaKKe IOCYJapCTBEHHBIX BHEOMOKETHBIX (DOHJIOB,
Hentpanshoro 6anka Poccuiickoit ®@eneparnun (. 6 4. 1 cr. 23 DenepanabHOro 3akoHa oT 26
utoiig 2006 . N 135-03 "O 3amure KOHKypeHuu'");

4) HajoroBple OpraHsl ¢ TpeOOBaHMAMU O MPU3HAHUU PETUCTPALMU TPEINPUATUSI
HEICUCTBUTEIBHON - €CIIM HAapyLIacTCs YCTaHOBJICHHBIM NMOPSNOK CO3IAHMS IPEIIPHUATHS WIN
yUpeIuTeNbHbIE TOKYMEHTBl HE COOTBETCTBYIOT TpeOOBaHUSAM 3akoHojaTtenbcTBa (m. 11 cT. 7
3akona P® ot 21 mapra 1991 r. N 943-1 "O nanorossix opranax Poccuiickoit ®enepanuun'");

5) opraHbl HCIOJHUTEIHHON BIACTU MO PHIHKY LEHHBIX OyMmar - €Clii OHU BBICTYNAIOT B
3alIUTy TOCYJApCTBEHHBIX M OOLIECTBEHHBIX MHTEPECOB M OXPAHSAEMBIX 3aKOHOM HHTEPECOB
uHBecTOpoB (cT. 14 ®dexnepanpHOro 3akoHa ot 5 mapta 1999 r. N 46-®3 "O 3amure npaB u
3aKOHHBIX UHTEPECOB MHBECTOPOB Ha PhIHKE LIEHHBIX Oymar").

Bo Bcex uHBIX ciydasx cropsl 00 00)KaJOBaHUM HEHOPMATHBHBIX IPABOBBIX AaKTOB
OpraHM3alUsMH, HE SBISIOIUMUCS IOPUAVYECKHMH JIMLIAMH, JODKHOCTHBIMU JIMIAMHU U
rpakAaHaMM, HE HMMEIOIMMM CTaTyca WHIAUBUAYAJIbHOIO MpPEANpPUHMMATENS, HE MOAJEXaT
paccMOTpeHHI0 B apOuTpakHOM cyze. [Ipy BO3HMKHOBEHHMM IOJO0OHOTO CIOpa 3asBUTEISIM
cleyeT oOpaaThCs B CyJ1 00Iel IOpUCAUKIINY.

B ciyuae ecnu B apOMTpakHbIM CyJq NOCTYNMJIO 3asBICHUE, HE COOTBETCTBYIOILEE
YKa3aHHBIM BBIILIE€ KPUTEPUSIM, TAKOE JIEJ0 MOAJIEKUT MPEKPAIICHNUIO HA OCHOBAaHUM 1. 1 4. 1 cT.
150 AIIK P®.

[To BompocaMm MOACYIHOCTH 3asBUTENb JOJDKEH YUYUTBIBATh, YTO Jefia 00 OCIapUBaHUU
HEHOPMATHUBHBIX TpaBoBbIX akToOB IIpesuaenta PP, Cosera dexpeparuu u ['ocynapcTBeHHOM
Hdymer @enepanbHoro CoOpanusi PO, IlpaBurensctBa PD, HE COOTBETCTBYIOUIMX 3aKOHY H
3aTparuBalOIMX MpaBa M 3aKOHHBIE MHTEPECHI 3asBUTENS B cepe MpeArpUHUMATEIbCKOW U



MHOW DSKOHOMHYECKOW JesATeNbHOCTH, paccmaTpuBaiorcss BAC P® kak cynom nepBoit
MHCTAHIINH.

[lo nenam naHHOW KaTeropuu BO3MOXHA TaKKe Iepeada Jiejia U3 OJHOTO apOUTPaKHOTO
cyla B JApYyroi, eciu o0e CTOPOHBI 3asBWJIM XOJATaliCTBO O PACCMOTPEHUHU JeNla 10 MECTY
HaXO/IeHUs OOJIBIIMHCTBA JT0Ka3aTeNbCTB (. 2 4. 2 cT. 39 AIIK PD).

Bo3moxHbIE BapHaHThI IpeaAMeTa TpeOoBaHUI

B mensx mnpaBuibHOW (OPMYIHPOBKH 3asBISEMBIX TpPEOOBaHMI HEOOXOIUMO HMETh
IIPEJCTaBICHUE O PA3IMUYUAX MEXKy HCHOPMATUBHBIM IIPABOBBIM aKTOM, PELLIEHUEM, IEHCTBUEM
U 0e3/1efICTBUEM IOCYyAAPCTBEHHOTO OpraHa, OpraHa MECTHOTO CaMOYIIpaBJICHUs, UHBIX OPIaHOB
Y JTIOJDKHOCTHBIX JIMII.

OOmmM g BceX yYKa3aHHBIX AaKTOB, pEMICHWA ©  JCHCTBUHA  SBISETCS WX
NepCOHU(UIMPOBAHHBIN XapaKTep U CBA3b C peanu3alyeil BIACTHBIX OTHOMOYHIA.

Pa3znuuus B nepByto odepenr HEOOXOAMMO MPOBECTU MEXKAY HEHOPMATHUBHBIM MPaBOBBIM
aKTOM M PEILICHUEM.

[lo namemy MHeHHIO, pemieHus, ynoMuHaemble B ri1. 24 AIIK P®, B ormiuuume or
HEHOPMAaTUBHBIX IPAaBOBBIX AaKTOB MMEIOT MPOLEAYPHBIM XapakTep II0 OTHOLICHUIO K
MaTepUaIbHO-IPABOBOMY  O0S3aTEIbCTBY,  BO3HUKIIEMY Ha  OCHOBAaHUM  MPUHATHUSA
HEHOPMAaTUBHOI'O IIPABOBOI'0O aKTa JM00 HA MHBIX IMPEAYCMOTPEHHBIX 3aKOHOM OCHOBaHMSIX.

Tax, ecnu HamoroBoe 00s3aTE€ILCTBO BOHUKIIO HA OCHOBAHUU MPUBJICUYEHUS K HAJIOrOBOM
OTBETCTBEHHOCTH, TO PEIICHUS O B3BICKAaHUM 3aJ0JDKEHHOCTH 3a CUET JEHEKHBIX CPEACTB WIH O
B3BICKAHMU 33JI0JDKEHHOCTH 3a CYET MHOIO MMYLIECTBA CJEAYyET paccMaTpUBaTh B KadeCTBE
OpPOLIETYPHBIX  pELICHUH, oOOecleYnBaoUX MPUHYIUTEIbHOE B3bICKAHME  HAJIOrOBOM
3a/10JOKEHHOCTH.

Ecnu ucxoauTh M3 Takoro NMpHHLHMIA, TO NMPH (GOPMYJIHUPOBKE 3asiBISEMBIX TpeOOBAHUI
CIelyeT Y4YUTHIBaTh XapakTep OCHapuBaeMOro axTa (TMEepBUYHBIA WM IMPOU3BOIHBIM,
MIPOLIECTY PHBIN ).

Hanee, pemeHus OT JEHCTBUM MOHO pasiuyaTb, BO-IEPBBIX, [0 HAJIUYUIO
COOTBETCTBYIOIIUX PEKBU3UTOB (HAMMEHOBAaHUE, HAIMYHME IOCTAHOBJISIOIIEH YaCTH), BO-BTOPBIX,
1o coaepxanuio (0e3ycoBHas peaan3anus BIaCTHBIX TOJIHOMOYH).

Yro kacaercs aeiicTBUM, TO HEOOXOAMMO YUYHUTHIBaTh, YTO K HUM OTHOCHUTCS BCE, YTO HE
MOXET pacCMAaTpUBATLCS B KAayeCTBE HEHOPMATUBHOIO IIPAaBOBOIO AaKTa WM PELICHHUS.
OcnapuBaeMble AEHCTBUS MOTYT ObITh O(OPMIIEHBI MUCBMEHHO JMOO HE UMETh MUCBMEHHOI'O
oopmiuenus. 1 B ToM U B ApYroM cirydae JEHCTBUS MOXKHO OCIIOPUTH B apOUTpPaKHOM Cy[e.
OpHako B cwily cienn(UKy peaau3aluy aJMUHUCTPATUBHBIX TOJIHOMOYUHN AEHCTBUS BIACTHOIO
XapakTepa, Kak MpaBuio, oQOpMISIOTCS mHcbMeHHO. K ocmapuBaeMbiM JEHCTBHSAM MOXKHO
OTHECTH, B 4YaCTHOCTH, TpeOOBaHHE 00 yIUlaTe HEJIOMMKH, I'OCYJapCTBEHHYIO PErMCTPALUIO
MMYILECTBEHHBIX IpaB IOPUINUECKUX JIUI U UHIUBUAYAJIbHBIX IIPEANIPUHUMATENEH, HAJIO)KEHNE
apecTa Ha UMYLIECTBO U T.[.

B ortHomenun oOxanmoBaHusi Oe3NEHCTBHSA CIEAYeT YYecTb, YTO IIOCIETHEE MOXKET
COIIPOBOXKIATHCSA U ONPEEICHHBIMHU JEHCTBUAMU (HalpuUMep, OTKa3 B BO3BpaTe IeperuiaThl 1o
HAJIOTy TpH 001eM Oe3/1eficTBUM - HEBO3BpaTe Hajiora). B aToit cutyanun MO>KHO OCIIOPUTH Kak
JIeMCTBUA, TaK U Oe3/eiicTBuE.

Kpowme Toro 6e3neiicTBue MOXKHO OCIOPUTH TOTJA, KOTJa 3aKOH WJIM MHOH HOPMAaTHBHBIN
MPAaBOBOM aKT YCTaHABIMBAET CPOK JJIsI COBEPLICHHS IEHCTBUU U YKa3aHHbBIE JCUCTBUSA HE
COBEPILAOTCSL.

[TponieccyanpHOe 3aKOHOJATENBCTBO IMPEAyCMAaTpUBAaeT CHELMaIbHbE TpPeOOBaHMUA K
3agBICHUIO 00 OCMapuBaHUM HEHOPMATHUBHBIX TIPABOBBIX AaKTOB, pEIICHUH U JEeHCTBHIA
(Ge3neiicTBUS) rOCy1apCTBEHHBIX OPraHOB, OPraHOB MECTHOI'O CAMOYIIPABJICHMSI, UHBIX OPraHoOB,
JOJKHOCTHBIX JIMLI.



Tak, cormacuo 4. 1 cr. 199 AIIK P®, momumo o0mux TpeOOBaHUI B 3asBICHUH JTOKHBI
ObITh yKa3aHbl: HaWMEHOBaHHE OpraHa WIH JHIA, KOTOpPbIe MPHUHSIA OCIAPUBAEMBIA aKT,
peleHre, COBEPIIWIIA OClapuBaeMble JeHUCTBHs (Oe3leiCTBHE); Ha3BaHHWE, HOMEp, JaTa
NPUHATHS OCTIAPUBAEMOT0 aKTa, PEIICHUs, BPeMs COBEPIICHHUS ICHCTBHIL, MpaBa U 3aKOHHBIC
MHTEPECHI, KOTOPBIE, 10 MHEHHIO 3asBUTEIISI, HAPYIIAIOTCSl OCIIApUBAEMbIM aKTOM, PEUIEHHEM U
neiictBuem (0Oe3elCTBHMEM); 3aKOHBI M MHBIE HOPMATHUBHBIE MPABOBBIE aKThl, KOTOPBHIM, IO
MHEHHUIO 3asBUTENA, HE COOTBETCTBYIOT OCIApUBaeMblii aKT, peIIeHHEe U JeUCTBUE
(Oe3neiicTBue); TpebOoBaHME 3asBUTENS O TMPU3HAHUM HEHOPMATHBHOTO TPABOBOTO akTa
HEeJEUCTBUTEIbHBIM, PELICHUN U JeiicTBU (0e31eCTBYS) HE3aKOHHBIMH.

B cuny mpuBeAeHHBIX HOPM 3aKOHA B KaueCTBE 3aMHTEPECOBAHHOTO JIMIA B 3asBICHUU
HE00XO0JMMO yKa3aTh OpraH WM JIULO, IPUHSBIIEE OCIIApUBAEMBbI aKT.

[Tpu 3TOM mpaBo BbIOOpA YbM ACMCTBUS WU aKThl OCIIAPUBATH (OpraHa WU JOKHOCTHOTO
JMIa) NPUHAJIEKUT 3aBUTENIO.

Ananornunbii nmogxon usznoxkeH B m. 49 IlocranoBnenus Ilnenyma BAC P® or 28
¢despasig 2001 r. N 5 "O HekoTOpBIX Bompocax MpUMEHEeHHsI yacTu nepoit Hanoroeoro koaekca
Poccuiickoit ®@enepanuu". CornacHo JaHHOMY IYHKTY, NPUHUMAas K PAacCMOTPEHUIO HUCKU
HAJIOTOIUIATENBIIMKOB 00 O0OKaloBaHUU JCHCTBUN  (O€3ACHCTBUSA) JOHKHOCTHBIX  JIUIT
HAJIOTOBBIX OPTraHOB, CYJbl IOJDKHBI UCXOJUTh U3 TOTO, YTO B KAYECTBE OTBETYHKA MO TAKOMY
CIIOpY HUCTEIl BIIpaBe yKa3aTh KaK KOHKPETHOE OJDKHOCTHOE JIMIIO HAJIOTOBOTO OpraHa, TakK U
caM HaJoroBbli opras. Vcren He Bcerja UMeeT BO3MOXKHOCTb MPEIbSIBUTh UCK K KOHKPETHOMY
JOJKHOCTHOMY JIMILY (B YacTHOCTH, €CIM K MOMEHTY NpEAbsBIEHUS HMCKAa COOTBETCTBYIOIIEE
JUIO yBOJIWJIOCH M3 HAJOTOBOTO OpraHa JIMOO HCTIy HEU3BECTHO, KaKoe JOJHKHOCTHOE JIHIIO0
00s13aHO COBepIIUTh HCTpedyemoe nelicTBue). B Xome paccMOTpeHHss HA3BAaHHOTO BBIIIE
HCKOBOTO TpeOOBaHMs, MPEIbSIBICHHOTO K HAJIOTOBOMY OpraHy, IPU HATUYMHU OCHOBaHHUM CyJ
BIIpaBe MPUBJICYb KOHKPETHOE JOHKHOCTHOE JIMIIO B KAYECTBE BTOPOI'O OTBETUHUKA.

B 10 e Bpems cienyer y4ecTb, YTO OT UMEHH BJIACTHOTO OpraHa B OOJBIIMHCTBE CITy4acB
BIIpaBE BBICTyIaThb PYyKOBOJIUTENb OpraHa WJIHM €ro 3aMECTUTENH (B Ipenenaax KOMIIETEHIUH).
OpHako psii HOJTHOMOYHM OCYIIECTBIISIIOT OT UMEHH BJIACTHOT'O OpraHa JOJKHOCTHbBIE JIUIA, HE
SBIISIIOLINECS €ro PYKOBOJAUTEISIMH (HAmpuMmep, TOCYIapCTBEHHBI pErucTpaTop IMpaB Ha
HEJIBIYKUMOE UMYIIIECTBO - CyI€OHBIN MPUCTAB).

Ecnu o0xamyroTcsi akThl, pelICHUs WM JCHCTBHS BIACTHOTO OpPraHa, 3asBUTEINb JOJKEH
UMETh B BHJY, YTO B KayeCTBE Y4YaCTHUKA CIOpa B 3asBJICHUH HEOOXOIMMO yKa3blBaTh UMEHHO
TOT OpraH, KOTOpPbI IpPUHMMAJ OCIApUBAEMBbIl aKT, PEIICHHE, COBEpPILIAT OCIAapUBAEMbIE
neiictBus 6o Oe3neiicTBoBall. JlaHHOE PAaBUIIO CleAyeT IPUMEHATh U B T€X CUTyalUsIX, KOraa
OCIIApUBAEMBIE PELLIEHUS WU JEHCTBUS COBEPILAINCH BIACTHBIM OPraHOM, HE SBISIOLIUMCS
IOPUAMYECKUM JIMLOM (HampuMep, KOJUJIETMadbHbIM OpPraHOM - KOMHCCHEW, COBETOM U T.1.).
HeoOxomuMo  yuyuThIBaTh, YTO TOHATHE 'TOCYJAapCTBEHHBIH OpraH, OpraH MECTHOTO
CaMOYIIPaBJICHUS WM UHOW OpraH" HE COBMAAAET C MOHATHEM '"FOPUAMYECKOE JUL0", B TO BpEMsI
KaK 3aKOH OTHOCHUT K I10JIBEJOMCTBEHHOCTH apOUTPaXKHOTO Cy/ia UMEHHO Jiesia 00 ocriapuBaHUU
HEHOPMATHBHBIX IPABOBBIX AKTOB, PEIICHUN W JeHcTBHMA (O€31eHCTBUSI) TOCYIapCTBEHHBIX
OpraHoOB, OPraHOB MECTHOT'O CaMOYIIPaBJIEHUS, UHBIX OPTaHOB.

VYka3biBas B 3asBJICHUM Ha HEOOXOAMMOCTh BO3JIOKEHHUS HA OPraH WU AOKHOCTHOE JIUIIO
0053aHHOCTH TIO0 YCTPAHEHHUIO IMOCIEACTBUI NPUHATHS OCHAPUBAEMOIO aKTa, PEIICHUS WU
COBEpUICHHs OCMapUBaeMbIX JEUCTBUN, BaXHO HMMETh B BUJIY, YTO TaKOE€ NPEUIOKEHHE HE
MOXET paccMaTpUBATbC B KAaueCTBE CaMOCTOSITEIBHOTO TpeOoBaHMsA. DTO JIHIIb OJUH U3
BO3MOXXHBIX CHOCOOOB HCIOJHEHHs CyleOHOro akTa, MpeasiaraeéMbIX Ccynay 3asButeneM. [lpu
3TOM MpPaBO BbIOOpa crioco0a UCIONHEHUS CyJeOHOro akTa MpH YJOBIECTBOPEHUHU 3asBICHHBIX
TpeOOBaHUI OTHOCUTCS K IIPEpOraTuBe Cy/a.

ApOuTpaxHblil pouieccyaabHbIi Koneke PO npenycmaTpuBaer crieuagbHble TPeOOBaHUS
K COCTaBy IpHJaraéMbIX JOKYMEHTOB. B yacTHOCTH, K 3asBIECHHIO HEOOXOIHWMO MPHIIOXKUTH
TEKCT OCIIapUBAEMOr0 aKTa, pemeHus (4. 2 cT. 199).



VYka3aHHoe TpeOOBaHHE KOPPECHOHIUPYET C MOPSAIKOM HCUHUCICHHS CpOKa JUIsl MOJadyu
3asBJICHUS B CyA. 3asiBIIEHUE MOXKET ObITh MOAAHO B apOUTPaKHBIN Cy]l B TEUEHUE TPEX MECSIICB
CO JIHS, KOTJa I'pakJaHWHY, OpraHU3alluy CTaJI0 U3BECTHO O HApPYIIEHUHU UX MPaB U 3aKOHHBIX
UHTEPECOB, €CIIM MHOE HE YCTaHOBIEHO (enepaibHbiM 3akoHOM (4. 4 cr. 198 AIIK P®).
CyneOHasi mpakTHKa CBSI3bIBAET HAYajO TEYEHHs CpPOKa MOJauM 3asBJICHUS C IOJy4EHHUEM
3asiBUTENIEM oOclapuBaeMoro akra. Iloatromy mnpu mnopaude 3asBiIEHUS Yy 3asBUTENSA JOJDKEH
MMETHCS SK3EMIUISIP OCIIApUBAEMOT0 aKTa, PEIICHHUS.

[IpaBoBble  moOCNIEACTBUS  MPONYyCKa Cpoka Uil OOXKaJoBaHUS  JEHCTBYIOIUM
3aKOHOJATENTLCTBOM HE TIPEAYCMOTpEHBL. TeM He MeHee COONoAeHHEe TpeOOBaHUIA
IIPOLECCYATIBHOTO 3aKOHOJATENIBCTBA CO CTOPOHBI 3asIBUTENS ABIIAECTCS BAKHOM MPEANOCHUIKON
pa3pelieHus cropa o CyuecTBy.

ITpu nmonave 3asBIEHMUS BO3MOXKHA IoJjaya xojartaiictBa o0 oOecnieueHuu TpeboBaHuil. B
KayecTBE CHEIHAIbHOM O00ECHeunTeNIbHON MEpbI, KOTOpask MOXET ObITh NMPUHATA CYIOM IO
JenaM  JaHHOM  KaTeropuM, 3aKkOH IpPEelyCcMaTpUBaeT  IPHUOCTAHOBICHUE  JIEHCTBUSA
OCIIapuBaeMoro akrta, pemenus (4. 3 ct. 199 AIIK PO).

Ilon nmpuocTaHOBIEHUEM EHCTBUS HEHOPMATUBHOIO IIPABOBOTO AKTA, PEIIEHUS B 4. 3 CT.
199 AIIK P® nonumaeTcss He MpU3HAHUE aKTa, PEIICHUS HEACHCTBYIONIUM B pe3yJibTare
o0ecrneunTenbHOM Mephl CyAa, a 3ampeT HCIOJHEHUS MEpONpHUATHH, HpeaycMaTpUBaeMbIX
JaHHBIM aKTOM, peuieHueM. Eciu JIedcTBus, MpenycMOTPEHHbIE HEHOPMATHUBHBIM IPaBOBBIM
aKTOM, PELIEHHEM, YXe HCIOJHEHbI JIMOO UX HCIOJIHEHHWE Hayaloch (BHECEHbI U3MEHEHHUS B
nyOJWYHBIN peecTp, CIHCaHBl CPEACTBA CO CUeTa W T.I.), HEOOXOJMMO BBISICHUTH, HACKOJIBKO
UcrpalrBaemMas odbecrneunTenbHas Mepa (pakTHuecku UCTOMHUMA U 3P (PEeKTUBHA.

XonaralicTBO HE MOXET OBITh YJOBJIETBOPEHO, €CJIHM 3asBUTENb HE MPeICTaBHII
JI0Ka3aTeNbCTBA, CBHUJETENLCTBYIONIME O TOM, YTO B CIy4yae HENPUHATHS 00ecleYUTeNbHOM
Mepbl MOTYT BO3HHMKHYTbH MOCJIEACTBUA, yYKa3zaHHbIe B 4. 2 cT. 90 AIIK P®, 3a ucknroueHuem
Clly4aeB, KOIZla TaKHE IOCJIEICTBUS HAIPSIMYIO BBITEKAIOT M3 CYLIECTBA OCIIAPUBAEMOIrO aKTa,
pemenus (n. 2 uapopmannonnoro nucema Ipesununyma BAC PO ot 13 aBrycra 2004 r. N 83
"O HEKOTOPHIX BOMPOCAX, CBSI3aHHBIX C MPUMEHEHHWEeM dYacTu 3 crtathu 199 ApOutpakHOTro
npolueccyaiabHoro kojaekca Poceniickoit @enepanuu’).

HenomycTuMo NpHOCTaHOBJIEHNE NEUCTBUS AKTOB, PEIIEHUN IOCYAAPCTBEHHBIX M HMHBIX
KOHTPOJHMPYIOIIUX OpPraHoOB, €CIU JaHHOE IMPHOCTAHOBICHHE MOXET HapyIIUTh OanaHc
MHTEPECOB 3asBUTEIII U UHTEPECOB TPETHUX JIMILI, MyOIMYHBIX UHTEPECOB, a TAKXKE NMPUBECTU K
yTpaTeé BO3MOXKHOCTH MCIIOJIHEHHMsS OCHApUBa€MOIO aKTa, pEIIeHUus IpUd OTKa3e B
yZIOBJIETBOPEHUH TPEOOBaHUS 3asIBUTENS 110 CYIIECTBY CIOpA.

IIpu pa3pemieHuu BoIpoca O IPUOCTAHOBIEHUM JEHCTBUS OCIApUBAEMOI0 aKTa, PEIICHUs
BO3MOXHO IPEJI0KEHNE O BCTPEUHOM 00ECIIEYeHNH KaK YCIOBUHU INPUHATHS 00€CTIEUUTENbHbBIX
Mep.

IIprocTaHoBIIEHNE NEHUCTBUS OCIIAPUBAEMOIr0 aKTa, PEIIECHUS HE MPEMATCTBYET MPUHATHIO
UHBIX OOECIIEYUTEIbHBIX MEp B OTHOLICHHM 3alpeTa Ha COBEPIICHUE NCHCTBUM, CBA3aHHBIX C
IOPUHATHEM OCIAPUBAEMOI0 aKTa, pEIIeHHs, HE OXBaTbIBA€MbIX CYAECOHBIM 3allPETOM,
BBITEKAIOIIUM U3 IPUOCTAHOBJIEHUSI JEHCTBUS OCIIAPUBAEMOTO aKTa, PEILIEHUS.

Kpowme Toro, cyn npu nojaye xogaTtaiicTBa 0 NPUOCTAHOBJIECHUH ACHCTBUS OCTIAPUBAEMOTO
aKTa BIIPaBE YCTAHOBUTBH 3aIIPET HA COBEPLICHUE TOJIBKO OINPEAEICHHBIX NEUCTBUU. J[aHHBIN
3allpeT HE B IOJHOW MEpPEe OXBAaTBIBACT BBINICYKA3aHHOE IOHATHE NMPUOCTAHOBIICHUS NEUCTBUS
OCIIApUBAEMOT0 aKTa, PEIICHUS.

W3 W37I05)KEHHOrO CleAyeT, 4YTO IPUOCTAHOBJIECHUE JEUCTBUSA OCIIAPUBAEMOIO aKTa,
pelIeHUs] He MOXET pacCMaTpPHBATHCS B KaueCTBE €AMHCTBEHHON O0ECIEUUTENBHOM MEpHI IO
JieaM JIaHHOM KaTeropud M yKasaHHas Mepa JOJDKHA IIPUMEHAThCS HapsAny C APYyTHMMH
00eCTeuynTeIbHBIMI MEPAMH.

B cBs3M ¢ NMPUOCTAaHOBJICHUEM NEHUCTBUSA OCIHAPHUBAEMOI0 aKTa, ¢ Y4ETOM OINPEICIICHUS
cyliecTBa 3Toi Mepsl B nHpopMmanroHHoM nuckMe IIpesuanyma BAC PO ot 13 aBrycra 2004 r.
N 83 "O HeKOTOpPBIX BOIIPOCAX, CBI3aHHBIX C TPUMEHEHHWEM JacTu 3 ctatbu 199 ApOurpaxHoro



npoiieccyanbHoro kojaekca Poccuiickoit denepanuu” kak 3ampera UCIOJHEHHS, CYJOM MOXET
OBIThH BBIJIaH UCTIOJTHUTEIBHBIN JUCT JUIS IPUHYIUTEILHOTO UCTIOHEHHUS.

OcobeHHOCTH CY6’[>6KTHOFO coCTaBa

K ocobeHHOCTSIM CyOBEKTHOTO COCTaBa MOKHO OTHECTH BO3MOXKHOCTH Y4acTHs B JieJie
MPOKYpOpa, OPraHOB TOCYJApCTBEHHOW BJIACTH W MECTHOTO CaMOYIIPaBJICHUS B KadeCTBE
MPOIECCYaTbHO CAMOCTOSITENIHBIX YYaCTHUKOB CIIOPA.

OcobenHocTi JOKa3bIBaHH

Ha opran umm nM1o, KOTOpble NPUHSUIM aKT, PEIIEHHE WIW COBEPUIMIN JCHCTBUS
(Oe3neiicTBuUE), BO3IAraeTcsi 00SI3aHHOCTD JOKA3bIBAHHS CIECTYIOMIX (PaKTOB:

- COOTBETCTBHE OCHApUBAEMOI0 HEHOPMATHUBHOI'O IPABOBOIO aKTa 3aKOHY WM HWHOMY
HOPMAaTHBHOMY TPaBOBOMY aKTYy;

- 3aKOHHOCTb NMPUHSATHS OCTIAPUBAEMOTO PELICHMUS;

- COBEpILIEHUE OCIIapUBAEMbIX JIeHCTBUH (0e3/1eHCTBuUSA);

- HaJIM4Me y OpraHa WJM JIMLA HAJJIeKalIUX MMOJHOMOYMH Ha MPHUHATHE OCIAapUBAEMOTO
aKTa, pemeHust; (pakT COBEPIIECHHS OCTIAPUBAEMBIX JACUCTBUH (0€31eHCTBHS);

- 0OCTOATEeNbCTBA, MOCITYXXMBIIME OCHOBAaHMEM JUIsI HPUHATHS OCIApUBAEMOro aKTa,
peIIeH s, COBEPIICHUS OCTIapUBACMBIX ACUCTBU (O€3/1eHCTBHS).

CMmemenue OpeMeHM JOKa3blBaHMs HE O3HAYaeT, YTO 3asBUTENb  IOJHOCTHIO
0CBOOO0XKJIAeTCs OT JOKA3bIBAHMUS.

Bo-nepBbIx, 3asBUTEN0 HEOOXOAUMO 00OCHOBATh TO OOCTOATENBCTBO, UTO OCHAPUBAEMBII
aKT, pelIeHHe, NeHCTBHE WM Oe3JAelCTBHE HApyIIAIOT €ro 3aKOHHBIE IpaBa, OXpaHSEMBIC
3aKOHOM HMHTEPECHI, HE3aKOHHO BO3JIaraloT Ha HEro Kakue-JInOo 0O0S3aHHOCTH, CO3AAI0T MHBIE
OPEnsATCTBUA JUIS  OCYUIECTBJICHUS MPEINPUHUMATEIBCKOH WM HWHOH HKOHOMHYECKOU
NESITEIbHOCTH.

Bo-BTOpBIX, 3asBUTENb 0053aH JOKA3aTh T€ OOCTOSATENHCTBA, HA KOTOPBIC OH CCBhIIAETCs B
000CHOBaHKE CBOEH MO3UIUH 10 JEITy.

Ocob6eHHOCTH CyIe0HOTO pa3dupaTeIhCTBa
U PE3OJIFOTUBHOM 4aCTH PELICHUs

OOuMii cpoK pacCMOTPEHUs Jiea COCTABIISET JIBa MECsIa, BKJIIOYasi CPOKH Ha MOATOTOBKY
JieNia ¥ Ha M3TOTOBJICHUE PELICHUS] B OKOHYATENIbHOM BHJE (B Cilydae OOBSBICHUS B CyJeOHOM
3ace/laHuM TOJIBKO PE30JIFOTUBHOM YaCTU PEIIECHUS).

[lo nmaHHO# KaTeropuu Jei1 HEOOXOAMMO MPOBEIEHUE MPEIBAPUTEIHLHOTO 3acelaHus,
KpoMe CIopoB 00 00KallOBaHWU JEHCTBUIM CyJEOHBIX NMPHCTABOB-UCIOJIHHUTENEH, KOTOPHIE B
CBSI3M C COKpallleHHBIM CpokoM paccmorpeHus (10 mHe) MOryT TpoOBOIUTHCS 0Oe€3
IIPEIBAPUTEIBHOTO 3aCENAHNUS.

[To ngemam 00 ocmapwBaHWM aKTOB, PEIMICHWW W JEUCTBHM (Oe31CHCTBUS) BO3MOXKHO
3aKJII0YE€HHNE MUPOBOTO COTJIAIICHHS WIIM IPUMEHEHUE UHBIX PUMHUPUTEIbHBIX MIPOLIEAYD.

K uHBIM npuMuUpHUTENBHBIM MpOLEAYypaM MOXKHO OTHECTH COTJIAaCOBAHHOE MpPU3HAHUE
3asIBJICHHBIX TPEOOBaHMI U OTKA3 OT 3asIBJICHHBIX TPeOOBaHMH (KaK MOTHOCTHIO, TAK M B YACTH).

Jlena paccmaTpuBarOTCs CyIbeH €IMHOINYHO, KPOME CIydaeB, 0003HaueHHBIX B 3akoHe. K
TaKUM CIIy4astM MOXHO OTHECTH IIOBTOPHOE PAaCCMOTPEHME J€JIa NIOCIE OTMEHBI COCTOSBIIMXCS
pellIeHni cyJa TMEepBOM HWHCTAHIIMM B CyJ€ KacCCAallMOHHOM WHCTAHIMM C YKa3aHUEM Ha
KOJUJIETMAJIbHOE PAaCCMOTPEHHUE JIEa.

[lo nmenam naHHOM KaTeropuu HCKIIOYEHO PACCMOTPEHHE C ydacTHeM apOUTpaskHBIX
3acenareneil. B cmyuae o6beanHeHus TpeOOBaHUHN TPasKIaHCKO-TIPAaBOBOTO M aIMUHUCTPATHBHO-
MIPABOBOT'0 XapakTepa B OJIHOM 3asBJICHHUH, IPU HAIUYUHU XOJaTaliCTBA O pacCMOTPEHUU Jiefa ¢



ydyacTueM apOUTpa)kHbIX 3acejareseil, ciexyer b0 BBIAEIUTH OJHO M3 TpeOOBaHUU B
OTJIeIbHOE MPOU3BOJCTBO B IIENIAX PACCMOTPEHHUS TPAKIAHCKO-TIPABOBOIO CIOpa C y4acTHEM
apOUTpaKHBIX 3acenaTenel, MO0 MPUMEHUTH MPOLEypY, NpeaycMoTpeHHyto cT. 160 AITIK P®,
U TIPOBECTH pa3JieNbHbIE CyJeOHbIC 3ace1aHusl.

[lo naHHOW KaTeropuu Jeia CyAy HpPeJOCTaBICHbl AONOJHUTENIbHBIE IOJTHOMOYUS B
OTHOIIEHUU oOecredeHusl SIBKM B Cyne0HOe 3aceqaHue MpEeACTaBUTENECH TocyJapCTBEHHBIX
OpraHoOB, OPraHOB MECTHOI'O CAMOYTPABJIEHUS, MHBIX OPTaHOB, JOJKHOCTHBIX JIML, IPUHSABIINX
OCIIApUBAEMBIii aKT, PEIICHUE WM COBEPIIMBIINX OCHapuBaeMble AeiicTus (Oe3nericTBue) (4. 3
ct. 200 AIIK P®). Takxke AOMOJHHUTEIbHBIE TIOJTHOMOYUS KAacalOTCs MPEACTABICHUS] OPTaHOM
WIH JIULIOM, KOTOpBIC MPUHSIN OCIAPUBAEMBIM aKT, PEIIeHHWE WU COBEPIIWIM OCIaprBacMbie
nemctBus (0e31eicTBUE), 10Ka3aTENbCTB, HEOOXOAUMBIX ISl paccMoTpeHus aena (4. 6 ct. 200
AIIK PD).

CoOTBETCTBEHHO, €CIM TpeOOBaHMs Cyla HE ObUIM HCIOJHEHBI, CyJ BIIpaBE HAaJOXUTh
cyneOHbIi mTpad Ha BAHOBHOE JTUIIO.

B pe3omoTuBHOI yacTu peleHus Mo Jeny o0 OclapuBaHUM HEHOPMATHMBHBIX MPAaBOBBIX
aKTOB, PEIICHWH TOCYAapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO CaMOYIIPABJICHHUS, HWHBIX
OpraHoB, JOJKHOCTHBIX JIUL] IOJKHBI COIEPIKATHCS:

1) HauMeHOBaHNE OpraHa WM JIHIA, MIPUHSIBIINX OCIIAPUBAEMBII aKT, pelIeHUE; Ha3BaHHE,
HOMEp, /1aTa MPUHATUS OCTIAPUBAEMOT0 aKTa, PEILICHUS;

2) Ha3BaHHME 3aKOHA WJIM HHOTO HOPMATHBHOIO MPABOBOTO aKTa, Ha COOTBETCTBUE
KOTOPOMY IIPOBEPEHBI OCIIAPUBAEMbBIN aKT, PELICHHUE;

3) yka3aHWe Ha TpPU3HAHHME OCMAPUBAEMOTO aKTa HEACWCTBUTEIBHBIM WM DPEIICHUS
HE3aKOHHBIM MOJHOCTBIO WJIM B YAaCTH U 00513aHHOCTb YCTPAaHUTh JONYIIEHHbIE HApYLIEHUs IPaB
U 3aKOHHBIX MHTEPECOB 3asBUTENA JUOO Ha OTKa3 B yAOBIETBOPEHUU TPEOOBAHUS 3asiBUTEIs
MOJIHOCTBHIO UJIU B YaCTH.

B pe3ontoTuBHON 4YacTu pelieHUs MO Aely o0 ocmapuBaHuUU AeicTBuii (Oe3meiicTBUA)
rOCyAApCTBEHHBIX OPraHOB, OPIraHOB MECTHOT'O CAMOYIPABJIEHUS, MHBIX OPraHOB, 10JPKHOCTHBIX
Ju1, 00 OTKa3e B COBEPIICHUH JCHCTBUMN, B IPUHATHUN PEIICHHUH TOJDKHBI COIEPKATHCS:

1) HauMmeHOBaHME oOpraHa WIM JIUIA, COBEPILIMBIIUX OCMApUBAeMble JIEUCTBUS
(Oe3neiicTBME) MM OTKA3aBIIMX B COBEPIICHUH JEHCTBHM, NPUHATHU PEIICHUHN; CBEIACHUS O
neicTBusax (0e3AeCTBUM), PEIICHHUSIX;

2) Ha3BaHME 3aKOHA UJIM HHOI'O HOPMATUBHOTO MPABOBOTO aKTa, Ha COOTBETCTBUE KOTOPHIM
MIPOBEPEHBI OCTIapUBAEMbIe ACHCTBHS (O€3eiCTBIE), PEIICHHUS;

3) ykazaHWe Ha TpU3HAHUE OCMApPUBACMBIX JeHCTBUM (0€3ACHCTBUSA) HE3aKOHHBIMU M
0053aHHOCTh ~ COOTBETCTBYIOIIMX  TOCYAAPCTBEHHBIX  OpPraHOB,  OPraHoB  MECTHOI'O
CaMOYIIPABJICHUS, UHBIX OPraHOB, JOJKHOCTHBIX JIMII COBEPIIUTH OMNpEICIICHHbIE NEeHUCTBUS,
MPUHATH PEIICHUS] WIH WHBIM 00pa3oM YCTPAHHUTH JOIMYIICHHbIC HAPYIIECHUS MPaB U 3aKOHHBIX
MHTEPECOB 3asBHUTENS B YCTAaHOBJIEHHBIH CyJOM CpOK JMOO Ha OTKa3 B YJOBJIETBOPEHUU
TpeOOBaHUS 3aBUTENS MTOJIHOCTHIO WIIA B YaCTH.

Oco0o0 cnegyer OTMETUTh, YTO B CIIy4ae YAOBJICTBOPEHHS 3asBICHHBIX TpPeOOBAHMIA,
PE30IOTUBHASL YacTh pEIeHHs CyAa JOJDKHA COAep)KaTh TpeOOBaHUS K OpraHy WM JIHILY,
KOTOpbIE MPHUHSUIM OCIIAPUBAEMBIM aKT, pElleHHWEe WJIM COBEPIIMWIM OCHapuBaeMble IeHCTBUS
(Oe3neiicTBuE), HampaBieHHBIE HAa BOCCTAHOBJIEHHE HapyIIeHHOro mnpaBa. To ecTh cyn,
NpPUHUMAs pelieHue, JOHKEeH U30paTh a/IeKBaTHBIN 00CTOSTENBCTBAM Jieia CIIOCO0 MCIIOHEHUS
Cy1eOHOTO pEeIIeHUSI.

12.4. ITpuBneyeHue K aIMUHUCTPATUBHON OTBETCTBEHHOCTH
U OCIIapUBaHME PELICHUI O IPUBJIECUYCHUH K
aMMHHUCTPATUBHON OTBETCTBEHHOCTH B paMKax CyJOIPOU3BOJICTBA
B apOUTPaKHBIX CyJax



Jlena o MPHUBIICYCHUH K a]MHHUACTPATUBHON OTBETCTBEHHOCTH, OTHECEHHBIE (heIepaTbHBIM
3aKOHOM K I10JIBEZIOMCTBEHHOCTH apOUTPaKHBIX CYJIOB, a TAKXKe Jiea 00 ocriapuBaHUM peIIeHUH
aJMHHHUCTPATUBHBIX OPraHoB O MPHUBJICYEHUM K aJIMUHUCTPATUBHON OTBETCTBEHHOCTU
paccMaTpUBAIOTCS apOUTPAXKHBIM CYJOM IO OOIIMM MpaBHUJIaM HCKOBOI'O MPOM3BOJICTBA C
ydyeroM ocoOeHHocTel, ycrtaHoBileHHbIX AIIK P® wu d¢enepanbHbiM  3akoHOM 00
aJIMUHUCTPATUBHBIX MPABOHAPYLICHUSX.

[ToaBe1OMCTBEHHOCTH U MOJCYTHOCTD

ApOuTpaxxHble CyJbl BIIpaBe pacCMaTpUBaTh Jieja O MPUBJICUYEHUH K aJMHUHUCTPATUBHOMN
OTBETCTBEHHOCTH JIaHHBIX JIUI] JIMIIb B CBSI3U C OCYIIECTBICHUEM UMHU MPEANPUHUMATEIBCKON U
MHON 3KOHOMUYECKOH JIeATEbHOCTH, a TaKKe TOJIBKO JIeNa, MPsIMO OTHECEHHbIE (heaepalbHbIM
3aKOHOM K IOJIBEJOMCTBEHHOCTH apOUTPaKHBIX CY0B

Tax, 1eno JOmKHO OTBEUYATh CIEAYIOIUM KPUTEPUSIM:

BO-TIEPBBIX, JIEJIO JIOJDKHO OBITH MPSMO OTHECEHO K TOABEIOMCTBEHHOCTH apOMTPasKHBIX
cynoB denepanbHbIM 3aKOHOM (TIpeaMeTHbIN KpuTepuid) (4. 1 ct. 202 ATIK P®);

BO-BTOPBIX, K OTBETCTBEHHOCTH MOTYT OBITH TPHUBIICYCHBI apOUTPaXHBIM CyJIOM JIHIIb
IOPUAMYECKOE JIMIO0 WIM T'PaXXIaHWH, UMEIOIIHMNA CTaTyC WHIMBHIYAJIBHOTO NPEANPUHUMATEIS
(cyObeKTHBIN KpUTEpHil);

B-TPETbUX, AAMUHUCTPATHUBHOE IPABOHAPYILIEHHE JOJKHO OBITh HE TOJBKO COBEPLICHO
IOPUAMYECKUM JIMIIOM WJIM HWHAUBUAYaJIbHBIM MpPEIIPUHUMATENEM, HO U CBA3aHO C
OCYULIECTBJICHUEM MMM MNPEANPUHUMATEIBCKON WIM HHOM DSKOHOMHMYECKOM JAEATEIbHOCTU
(xapakTep MpaBOOTHOLIEHHH).

@DenepallbHBIM  3aKOHOM, OINPEACIAIOINAM IOJHOMOYHUS CYJOB, aJIMUHUCTPAaTUBHBIX
OpraHOB W  JIOJDKHOCTHBIX JIMII [0 pAacCMOTPEHHIO Jed 00 aJIMUHUCTPAaTUBHBIX
npaBoHapyueHusx, spisercs KoAll PO.

Yacteto 3 cr. 23.1 KoAIl P® ycraHoBieHO, 4YTO CyIbu apOUTPaXHBIX CYyA0OB
paccMaTpuBaroT Jena o0 aAMUHUCTPAaTHBHBIX INPABOHAPYIIEHUSX, IPEAYCMOTPEHHBIX: CT. CT.
6.14,7.24,9.4,9.5,9.5.1,14.1,14.10-14.14,9.v. 1 u 2 ct. 14.16,4. 4. 1,3 u 4 ct. 14.17, cT. CT.
14.18, 14.23, 14.27, 14.31 - 14.33, 15.10, 4. 2 c1. 17.14,49. 6 cT. 19.5,9. 4. 1 m 2 cT. 19.19.

ApOuTpaxHbIil Cya paccMaTpuBaeT Jiejla O IMEPEYHCICHHBIX BBINIE MPaBOHAPYIICHUSX,
COBEPUICHHBIX B CBSI3U C OCYILECTBICHHEM IPEANPUHUMATEIBCKON M MHOM KOHOMHYECKOU
JEATENIbHOCTH. Eciy naHHbIE NTpaBOHApYILIEHUS HE CBSA3aHbl C TAKOW IEATEIbHOCTBIO, JIEN0 HE
MOJKET OBITh Pa3pelIeHO apOUTPakHbIM Cy0oM. ONUCaHHBIN XapakTep cropa sIBJISETCS] BTOPhIM
KpUTEpPUEM OTHECEHHs JieJ1 O I[PUBJICUYEHUU K AaJIMUHUCTPATUBHON OTBETCTBEHHOCTH K
IIOJBEIOMCTBEHHOCTH apOUTPaXKHBIX Cyn0B. [Ipy 3TOM OTCYTCTBHE JETUTUMHOIO IOHSTHSA
"9KOHOMHYECKAsl JESATEIBbHOCTh'' 3a4acTyl0 BBI3BIBAET OIPEJECICHHBIE 3aTPyAHEHHUS IPU
OTHECEHMH JieJIa K [10JIBEJOMCTBEHHOCTH apOUTPaKHBIX CY/0B.

B 31Ol cBsI3M ciaenyeT OTMETUTh, YTO 3TO IPEXKAE BCEro Jiela, BOZHHUKIIME B CBSI3U C
OCYULICCTBIICHUEM TIPEAIPUHUMATENBCKON AeATeNIbHOCTH. ConepKaHUe TaKOM AEATEIbHOCTU
packpeiBaer cr. 2 I'K P®, cormacHo KOTOpoll MNpeAnpuHUMATENbCKAsl AESITEIbHOCTD
ompeAeNnsieTcs Kak ''caMOCTOSITeNIbHAs, OCYUIECTBIIsieMas Ha CBOM PHUCK JEATEIbHOCTb,
HampaBJIeHHas Ha CHUCTEMAaTHYEeCKOe MOJy4YeHHE NpUOBUIM OT MCIOJB30BaHMUSA HMYIIECTBA,
IPO/IaXKH TOBAPOB, BBIIOJHEHHs PadOT WM OKa3aHUsS YCIyT JIMLAMH, 3apETUCTPUPOBAHHBIMU B
ATOM KauyE€CTBE B YCTAHOBJIEHHOM 3aKOHOM Hopsiake".

[Ton wHON, HE CBSI3aHHOW C MNPEANPUHUMATEIIBCKOW SKOHOMHUYECKOW ESITEIbHOCTHIO
CJIeZlyeT, OYEBHJIHO, TMOHUMATh JESATEIBHOCTh TeX K€ CyOBEKTOB IO OCYIIECTBICHUIO CBOUX
UMYLIECTBEHHBIX NpaB (0€3 TOro BO3HUKHOBEHUE 3KOHOMUYECKMX OTHOLICHUHA HEBO3MOXKHO), a
0] MHBIMH SKOHOMHYECKMMH CIIOpAaMH - CIOpPbI, BO3HUKAIOUIME B cepe HUMYIIECTBEHHBIX
OTHOILICHUN MEX]Y YKa3aHHBIMH CyOBbEKTaMU.

[Ipu pemieHnn Bompoca 00 OTHECEHHH JAEN K MOJBEJOMCTBEHHOCTH apOUTpPa)XKHBIX CyJ0B
BCE YKAa3aHHBIC BBIIIE KPUTEPHH [OJDKHBI YYMTHIBATBCS B COBOKyHHOCTH. lIpm orcyrcrBHn



Ar000ro M3 HHUX [JEJI0 MOJUIEKUT PACCMOTPEHHUIO B Cyle OOLIEH IOPUCOUKIHUH, €CIU TOJIbKO
crelMaibHBIMM HOPMaMH OHO HE OTHECEHO K M0/IBEJOMCTBEHHOCTH apOUTPAKHBIX CYIOB.

CrnenyeT yuuThIBaTh, UTO B CJIy4ae yCTAHOBJIEHMSI HETIOABEIOMCTBEHHOCTH Ji€la Ha CTauu
€ro paccMOTpeHHs Cya, pyKoBoACTBYsCh I. 1 4. 1 cT. 150 AIIK P®, BeiHOCHUT OmpezeneHue o
NPEKpallEeHU TMPOU3BOJACTBA B AapOUTPaXHOM CyJ€ U BO3BpallleHUHM MpOTOKoja 00
aJMUHUCTPAaTUBHOM  [paBOHApyIIEHUHM M [pUaraeMblx K  HEMY  JIOKYMEHTOB
aJMHHHUCTPaTUBHOMY opraHy. BblHeceHHe yka3aHHOrO OINpeaesieHUs] He SIBIISETCS OCHOBAHHUEM
JUIsl TIPEKpaIleHusl MPOU3BOJICTBA MO Jeily 00 aJIMUHUCTPATHBHOM NPaBOHAPYIIEHUU U BIIEYET
JMILIb TPEKpalieHUe PacCMOTPEHUs 3asBIICHUS aJIMUHHUCTPATHBHOIO OpraHa B apOUTpaXHOM
cyne.

OcobeHHOCTH CY6’[>6KTHOFO coCTaBa

JInuamu, yyacTBYIOIIMMH B JI€JI€ O MPUBJICYCHUHN K aAMUHUCTPATUBHON OTBETCTBEHHOCTH,
ABIIAIOTCSA: CTOPOHBI - A IMUHUCTPATUBHBIA OpraH, OOpaTUBILIUICS C 3asBJIEHUEM O IPUBJICYEHUU
K aJMUHUCTPAaTUBHON OTBETCTBEHHOCTH, M JHUIO, NPHUBJICKAEMOE K aJIMHUHHUCTPATUBHOMU
OTBETCTBEHHOCTH (FOPUIUYECKOE JIUIO UM UHAUBHUYAIbHbIN NPEeIIPUHUMATENb, B OTHOLIEHUN
KOTOPBIX COCTaBJIEH MPOTOKON 00 aJMHHUCTPATUBHOM NPaBOHAPYUICHHH), TMOTEPIEBIINN WIN
€ro NpeJaCTaBUTENb, IKCIEPT, CIELMAIUCT, IEPEBOTUHK, IIPOKYPOP.

B apOuTpakHblif cys ¢ 3asBICHUSIMH O MIPUBJICYECHUH K OTBETCTBEHHOCTH OOpaIaroTcs Te
aJIMAHUCTPATUBHBIE OpraHbl, K KOMIIETCHIIMM KOTOPBIX OTHECEHO BO30OYXXIeHHE el 00
aIMUHUCTPATUBHBIX MpaBOHApyleHusAxX. llepedyeHb MOMKHOCTHBIX JIML, YIOJIHOMOYEHHBIX
COCTaBJISITh NPOTOKOJBI 00 aIMUHUCTPATUBHBIX IPaBOHApyLIEHUSIX (C 4ero, COOCTBEHHO,
HA4YMHAETCA JIel0 00 aJMHHHUCTPATHMBHOM IMpaBOHAapyIIeHUH), mpeaycMoTpen cr. 28.3 KoAll
P®.

B pspe cnyuyaeB aAMHMHUCTPATHBHOE 3aKOHOJATENBCTBO MPSMO HE MPETyCMaTpPUBAET
KOMIIETEHIIMIO TOTO WJIM MHOTO aJMHUHUCTPATHMBHOTO OpraHa Io BO30Y>XKICHHMIO MPOMU3BOJICTBA,
OTChIIAsl K JPYyI'MM 3aKOHaM, pEeryJIMpyrolnMM KOMIETEHUUIO JaHHBIX OpraHoB. OTO
o0ycnoBieHo yka3zaHueM 4. 2 cT. 28.3 KoAlIl P® Ha T0, 4TO MpOTOKOIBI 00 3 AMUHUCTPATHBHBIX
IPAaBOHAPYUICHUSIX BIpPaBE€ COCTABIATH JOJDKHOCTHbIE JMia (eaepaibHbIX OpPraHoB
VCIIOJTHUTENIBHOM BJIACTH, UX YUPEXKAECHUHN, CTPYKTYPHBIX NOJIpa3AcI€HUN U TEPPUTOPUAIBHBIX
OpraHoOB, a TaKXK€ MHBIX FOCYAAPCTBEHHBIX OPTraHOB B COOTBETCTBHHU C 3a/ladyaMH U (PYHKLIHSIMH,
BO3JIO)KEHHBIMU Ha HUX (efepalbHbIMU 3aKOHAMHU JIMOO HOPMATHBHBIMU IPAaBOBBIMH aKTaMHU
[Ipesunenta PO wnu [IpaBurenscta PO.

Bropoii (0TBETHOIT) CTOPOHON MO paccMaTpHBA€MbIM JeflaM BCET/la BBICTYNAET CyOBEKT
NPEANPUHUMATENIBCKON AEATENBHOCTH - FOPUANYECKOE JIMLO WU TPaKIaHUH, UMEIOIUN CTaTyC
UHIMBUAYAIbHOTO mpeanpuHuMatens. [losTomy He MOXeT ObITh CyOBEKTOM OTBETCTBEHHOCTHU
o JejaM, paccMaTpUBAEMbIM B apOUTPaXHBIX CyJaX, TPaKIaHUH, HE HMMEIOIIUNA TaKoro
cTaryca, JIMOO CTPYKTYpHOE MOJpa3/eleHue OpraHu3allid, HE SBISIONIEECS HOPUANYECKHM
JTUIOM (Hampumep, Guaua mpeanpusiThs ).

[TockonbKy B KOMIIETEHIIMIO apOMTPa)KHOIO CyJa HE BXOJUT PacCMOTpPEHHE Jel 00
aJMHUHHUCTPATUBHBIX MPAaBOHAPYLICHHUSX, COBEPIIECHHBIX (U3MUECKUMHU JTUIAMH, TO 3asBICHUE
aIMMHHMCTPAaTUBHOIO OpraHa O TMPUBJICYEHUUM K aJAMUHHCTPAaTUBHOW OTBETCTBEHHOCTU
JOJKHOCTHOTO JIMIIA OpraHM3allii PacCMOTPEHHUIO B apOUTpa)xxHOM cyJe He mouiexuT (m. 11
O630pa DenepanbHOro apoUTpaskHOro cyna Ypansckoro okpyra ot 30 mas 2003 r. N 4 "O
MPaKTUKE PaCCMOTPEHHUS CIIOPOB, CBA3aHHBIX ¢ MpuMeHeHneM Koaekca Poccuiickon denepannun
00 aJIMUHHCTPATUBHBIX NPaBOHAPYIIEHUIX").

Cnenyer OTMETUTh, 4YTO AJAMUHUCTPATHBHAs OTBETCTBEHHOCTh IOPUIMYECKOIO JIMIA
SIBJISIETCS. HOBEJUIOW aIMUHHCTPATUBHOTO 3aKOHOJATENbCTBA, peain3oBaHHOM iuib B KoAIl PO
2001 r. Crarbs 2.10 manHoro Konekca yCTaHABIMBAET, UTO IOPUAMYECKHE JIMIA TOMJICKAT
aIMMHHUCTPAaTUBHONW OTBETCTBEHHOCTHM 3a COBEpPUICHME IIPaBOHApYLIEHMH B  CiydasX,
npeaycMOTpeHHBIX KOIeKCOM MM COOTBETCTBYIOIIUM 3aKOHOJIATEILCTBOM CyOBbekTOoB PD. B



ciayyasx ke, eciid B cratbe KOAII P®D He ycTaHOBIEHO, YTO OTBETCTBEHHOCTh IPUMEHSETCS
TOJIBKO K (PM3UYECKOMY JIMIy MM TOJIBKO K IOPHJIMYECKOMY JIMIly, YCTaHOBJIEHHAs B CTaThe
HOpMa B PaBHOM Mepe JEUCTBYEeT B OTHOIIEHUHM Kaxzaoro m3 Hux. Kpome Toro, KoAIl P®
pEILIEHBI BOIIPOCH! OTBETCTBEHHOCTH FOPUINYECKUX JIUL] IIPU UX PEOPraHU3alUuu IIyTEM CIHSHMUS,
IPUCOEANHEHNUS, Pa3IeIeHHs WU PeoOpa30BaHMs, YTO TAKXKE CIEIYET YUUTHIBAaTh, ONPEACIss
JIMLIO, TIOJUIEKAIllee IPUBJICUEHUIO K OTBETCTBEHHOCTH.

Oco0oe BHUMaHME CIEAyeT YICJIUTh y4acTHUIO B PACCMOTPEHMM JAHHOW KaTeropuu Ael
TaKHX JIMILI, KaK NOTEPIEBIINNA U MPOKypop. ITotHOMOYMS nocaenHero no AeaaM o NpUBICYEHUN
K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH pETYJIHPYIOTCS TOJOXKEHUsSMU 1. 2 cT. 22
@®enepanbHoro 3akoHa or 17 suBaps 1992 r. N 2202-1 "O mnpokyparype Poccuiickoi
Qenepanun'", TPEIOCTABISIONMMHA TPOKYPOPY W €ro 3aMECTHTENI0 TpaBo BO30YKIaTh
IPOM3BOJICTBO 00 aJMMUHUCTPATUBHOM NIPABOHAPYILIEHUH, a TAKKE MOJ0KEHUSAMH CT. CT. 28.4 1
28.8 KoAIl P®, ompenenstomuMu IOJTHOMOYHS TPOKypopa MO BO3OYXKICHHIO el 00
aIMMHHUCTPATUBHBIX IPABOHAPYIICHUAX U HAIPABICHUIO MAaTEPUAJIOB B Cy/bl, YIIOJHOMOUYEHHbBIE
paccMaTpuBaTh COOTBETCTBYIOIINE JIENA.

IIpu 3TOM cnenyer MMeETh B BUAY, YTO B CHJIy YHNOMSHYTBIX HOPM TaKMMM NpaBaMU U
MOJIHOMOYMSIMH 00JIaJal0T IPOKYPOPHI (3aMECTUTENN IPOKYPOPOB) TOPOJOB U PailOHOB, a TAKKe
BBIILIECTOSIIIME TIPOKYPOPHl. B Ha3BaHHBIX Cilydasx MPOU3BOACTBO MO AENy O NPUBICYECHUU K
aJIMAHUCTPATHBHOM OTBETCTBEHHOCTH BO30YXKIA€TCS Cy/JOM HA OCHOBAaHHM 3asBJICHUS
MpOKypopa, kotopoe orBeuyaeT TpedoBanusMm cT. 204 AIIK P®. K 3asBrneHuto JOMKHO OBITH
IPUJIOKEHO TOCTAHOBJIEHHE MPOKypopa (BMECTO IMPOTOKoJa 00 aJAMMHHUCTPaTUBHOM
MPaBOHAPYILICHUH), BHIHECEHHOE B COOTBETCTBHH C 4. 2 cT. 28.4 KoAIl PO, a Takxe uHbIC
JIOKYMEHTBI, peycMoTpeHHsbie 4. 2 c1. 204 AIIK PO.

Takast mpoueccyanbHas Qurypa, Kak MOTepHeBILUI, B apOUTPa)XHOM IPOLECCYaTbHOM
3aKOHE OTCYTCTBYET, B CBSI3U C YEM JJIsl ONPENEIICHUSI €ro MOJIO0KEHHS B JI€JI€ O MPUBJICUCHUH K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH CJEIyeT OO0paIlaTbCsi K COOTBETCTBYIOIIUM CTAaThbiM
KoAIl P®. Crarbsa 25.2 KoAll PO ycraHaBiuBaeT, 4TO MOTEPHEBIIUM SBISETCS (PU3UUECKOE
WIM IOPUINYECKOE JIMIO, KOTOPBIM aJMHHHMCTPAaTHUBHBIM IPAaBOHAPYIICHHEM IPUYHHEH
¢u3nuecknii, UMYyIIECTBEHHBIH MM MOPAJIbHBIA Bpe[; MOTEPIEBIINI BIIpaBe 3HAKOMHTHCS CO
BCEMHM MaTepuajaMu Jeiaa 00 aJMUHUCTPATHBHOM IPaBOHAPYLICHHH, JaBaTb OOBACHEHMS,
IPEJCTaBIISTh JOKA3aTENbCTBA, 3asIBJIATh XOAATAalCTBA U OTBOJBI, IOJIb30BAaTHCS IOPUANUECKON
IIOMOILBIO TIPEACTaBUTENSA, 00XKaIOBAaTh MOCTAHOBJIEHUE (pELIeHUE) CyJa MO AAHHOMY [elly.
[lorepneBmnii MoXeT OBITH MNPHUBJICYEH K YYacTUIO B Jeine 00 aJMUHUCTPATHBHOM
MpaBOHAPYIICHUH Ha CTaJWHM €ro Bo30ykaeHus (4To ciemyeT w3 mojoxkeHuid cr. 28.2 KoAll
PD).

Kpome TOro, morepneBIIMi TakKe MOXET OBbITh IPUBJIEYEH K YYAaCTUIO B Je€le IO
UHHUIMATHBE CyJAa JKUOO JOMylIeH (TMPHUBJICYEH) K YYAacTUIO B JieJe MO €ro XOoJaTaiCTBy.
VuursiBas, uto AIIK P® He mnpemycMarpuBaeT WHOE, MPU PACCMOTPEHHHM CYJIOM Jiefla O
IPUBJICYEHUH K aIMUHUCTPATUBHOI OTBETCTBEHHOCTH IOTEPIEBIIETO MOYKHO OINPEAEIUTH KaK
TpeTbe JHLO Oe3 caMOCTOSATENbHbIX TpeOoBaHUMI. B TO e BpeMs, yuuTbIBas HHTEpEC
MOTEPIIEBIIETO B JIAHHOM Jiese, 0ojiee aJeKBaTHBIM ObUIO OBl HAMMEHOBAaHHE B apOUTPa)KHOM
MpoIECCe KaK "3aMHTEPECOBAHHOE JIUIO".

IIpu noAroToBKe Jiena K paCCMOTPEHUIO CY/JI JOJKEH ONPEAEIUTh, UMEETCS JIU 110 TaHHOMY
JieNly TOTEpHEBIIUI, MPUBIEYEH JM OH K Jely 00 aJMHUHHCTPAaTUBHOM IIPaBOHApPYIIEHUU
aJIMUHUCTPATUBHBIM OPraHOM, U €CIIM HE NPUBJICUYEH, TO UMEETCS JIH B 3TOM HEOOXOIUMOCTD.
[ToTepnieBmmii U3BEIIaeTCsI O BPEMEHU U MecTe cyaeOHoro 3acefaanus. B mporecce on obmamaer
npaBami, npenycmMorpeHHbIMU KoAIT PO.

Cormacno 4. 4 cr. 27 AIIK P®, 3asBineHue, npuHATOC apOUTPAKHBIM CYJOM K CBOEMY
IPOM3BOJICTBY C COOJIIOJICHHEM IpaBWJ IOABEIOMCTBEHHOCTH, IOJDKHO OBITH PaccCMOTPEHO
CyIOM IO CYIIECTBY, JaXe €ClIM B JalbHEHIIEM K Y4YacTHIO B jene OyAeT NpHUBIICYEH
IpaKAaHWH, HE UMEIOIINN CTaTyca MHAMBUIYAJIBHOTO NPEANPUHUMATENS], B KaU€CTBE TPETHErO
JMLIA, HE 3asIBJIAIOLIETO CAMOCTOSITEIbHBIX TPEOOBAHUI OTHOCUTENIBHO IIpeaMeTa criopa. B cBa3u



C ATHM TIOTEPIEBIINM MOXET BBICTYNATh M (U3WYECKOE JIMIO, M €r0 ydacThe He U3MEHSET
HO/JIBEIOMCTBEHHOCTH JIeJa.

Hapsiny ¢ aumamu, yyacTBYIOIIMMM B Jelie, B apOUTpPa)kHOM IpOILIECCE MOTYT OBITh
3aJeiiCTBOBaHbl MX MPEJICTABUTENM U COJIEHCTBYIOLIME OCYIIECTBICHHIO MPABOCYIUs JHLA -
JKCIEPT, CHELHUAINCT, CBUAETEIM, IEPEBOJUYMK, TMOPSAOK ydacTus KOTOpPBIX B el
perynupyercs cnienraibHbiMA HopMamu AITIK PO u KoAll PO.

3agBieHHE O IMPUBJICUCHUU K aﬂMHHHCTpaTHBHOﬁ OTBCTCTBCHHOCTH

®opmoii obpalieHus B apOUTPaKHBIM CyJ aJIMUHUCTPATUBHOTO OpraHa MO JelaM O
IPUBJICYEHUH K aJMUHHCTPATUBHOW OTBETCTBEHHOCTH siBNsieTcs 3asBiieHue (m. 4 cr. 4 AIIK
P®). [Tocnennee momaercss B apOUTPasKHBIN Cya IO MECTY HaXOXKJIEHUSI WU MECTY >KUTEIIbCTBA
JMIa, B OTHOLIEHUH KOTOPOI'O COCTaBJIE€H MPOTOKOJ 00 aAMMHUCTPATUBHOM IIPABOHAPYILIEHUH.
Kak yxe oTMeuanocs BblllIe, IpU Moaue 3asBICHUS B apOUTPaKHBIN CyJ] IO MECTY COBEPILICHUS
MpaBOHAPYIICHUSI WX IO MECTy HAaxOXJEHHWsS OpraHa, MPOBOIMBIIETO aJIMUHHCTPATHBHOE
pacciefioBaHue, T.€. C HapyIIEHHEM IPaBWI MOACYAHOCTH, CYJ IOJDKEH BO3BPATUTH 3asiBICHUE
oprasy (J10JKHOCTHOMY JIMILY), €TO HAallPABUBILEMY .

3asBieHue, conepkamiee TpeboBaHME O TPHUBICYCHHM K  aJAMHHHCTPATHUBHOU
OTBETCTBEHHOCTH, SIBIIETCS OCHOBAHMEM I BO30YXKIEHHUS MPOM3BOJCTBA aAPOUTPAKHBIM
CyJIOM ¥ MOXET OBbITh HAlpaBlICHO B apOUTPaXHBIA Cya OpraHaMu U JOJKHOCTHBIMU JIHIIAMH,
YIIOJIHOMOYEHHBIMH COCTABJISITH TPOTOKOJIBI 00 a/IMUHUCTPATUBHBIX MIPABOHAPYIIICHUSX.

B nemax o mpuBieYeHHMH K aJIMUHUCTPATUBHON OTBETCTBEHHOCTH, IOJBEOMCTBEHHBIX
apOUTPaXHBIM CyJIaM, K TAKUM JOJKHOCTHBIM JIUI[AM OTHOCSTCS:

- IOJDKHOCTHBIE JTUIA OPTaHOB BHYTPEHHUX JIEJ, OPTaHOB IOCYJaPCTBEHHON MHCTICKIIHH 110
TOPTOBJIe, Ka4decTBY TOBAapOB W 3alIUTE IpaB IOTpEOHTENEH, OPraHOB, OCYIIECTBIISIOIINX
rOCyAapCTBEHHBIA KOHTPOJIb 32 MMPOU3BOJCTBOM M 00OPOTOM ATHIIOBOTO CIIMPTA, AIKOTOJIBHOU U
criupTocoaep:kauei npoaykuuu (ct. 6.14 KoAll PO);

- IOJDKHOCTHBIE JIWIIA OPTaHoB BHYTpeHHUX n1ed (cT. 9.4 KoAll PO);

- JOJKHOCTHBIE JIMlla OpraHoB BHyTpeHHHUX el (4. 1 cT. 9.5 KoAll P®), nommkHOCTHBIE
JIUIa OPTaHOB TOCYAAPCTBEHHOT'O TOPHOTO U MTPOMBINIUIEHHOTO Haaz3opa (4. 2 cT. 9.5 KoAIl PD);

- JIOJDKHOCTHBIE JIMI[A OPraHOB WCIIOTHUTEIBHOW BIACTH, YHOJHOMOYEHHBIX Ha
OCYIIIECTBIIEHHE TOCYAPCTBEHHOTO CTPOUTEIRHOTO Haa3opa (cT. 9.5.1 KoAIl PD);

- JIOJDKHOCTHBIE JIMIIa OpraHOB BHYTPEHHHUX [I€J, OPraHoB, OCYIIECTBIISIOLUIUX
rOCYyAapCTBEHHYIO PErHCTPAII0 WHAMBHUIYAIbHBIX MpeANpUHUMATeNel U IOPUINYECKUX JIHII,
denepanbHOTO AHTUMOHOIIOJIBHOTO OpraHa W €ro TEePPUTOPHATLHBIX OpPraHOB, OPraHOB
rocyAapCTBEHHOW MHCIEKIIUU [0 TOProBIIe, KAUeCTBY TOBAPOB M 3alllUTE MpaB MoTpeduTenei (4.
1 ct. 14.1 KoAIl P®);

- JOJDKHOCTHBIE JIMIIa OpPraHOB BHYTPEHHHMX [I€J, JIOJDKHOCTHBIE JIMIIa OpraHoB
TOCYAapCTBEHHOTO0 TOPHOTO M MPOMBINIICHHOTO HaI30pa, (eAepatbHOr0 aHTHMOHOIIOIHHOTO
opraHa, rocyJdapCTBEHHOW MHCIEKIMM 110 TOProBje, KadyecTBy TOBApOB U 3allUTE IpaB
notpedurTeneii, MOMKHOCTHBIC IHUIAa (eAepaTbHBIX OPraHOB WCIOTHUTEIBHOW BIACTH, WX
YUPEXKJIEHUHN, CTPYKTYPHBIX MOAPA3JEICHUA U TEPPUTOPUATBHBIX OPraHOB, a TaKXKe HHBIX
FOCYJapCTBEHHBIX  OPraHoB, OCYILIECTBISIIOMIMX  JIMIICH3UPOBAHUE  OTAEIbHBIX  BHJIOB
NESATENIbHOCTH U KOHTPOJIb 32 COOJIIOJIGHMEM YCJIOBHM JUIEH3UN B Mpeaenax KOMIETSHLIUU
COOTBETCTBYIOIIETO oprana (4. 4. 2, 3 u 4 cr. 14.1 KoAIl P®);

- JOJDKHOCTHBIE JIMIIa OPraHOB BHYTPEHHUX [€J, JOJDKHOCTHBIE JIHMIIAa TaMOXKEHHBIX
OpraHOB U OPraHOB I'OCYJAPCTBEHHOW WHCIEKIMU MO TOPrOBJE, KAYECTBY TOBAPOB U 3aILUTE
npaB notpeduteneit (ct. 14.10 KoAIl PO);

- IOJDKHOCTHBIE JIMIA OpraHoB BHyTpeHHUX zien (1. 14.11 KoAlIl PO);

- IOJDKHOCTHBIE JIMIIa OPTaHOB BHYTPEHHUX Jie] U (efiepaaIbHOro OpraHa UCIOJIHUTENbHON
BJIACTH, OCYILIECTBIISIIOIIETO KOHTPOJIb 3a JEATEIbHOCTHIO CaMOPETYyJHUPYEMbIX OpTraHH3alul
apOUTpaXHBIX ynpaBisitonux (cT. cT. 14.12 - 14.14 KoAIl P®);



- IOJDKHOCTHBIE JIMIIA OPIaHOB BHYTPEHHUX JIEJ, OPTaHOB rOCYJapCTBEHHOM MHCIIEKIIUH 110
TOProBjie, KadecTBY TOBapOB M 3alllUTe NpaB NOTpeOUTENeH, NOIKHOCTHBIE JIMLA OPIaHOB,
OCYUIECTBIISIOIIMX TOCYIapCTBEHHBI KOHTPOJIb 3a MPOU3BOACTBOM M OOOPOTOM 3THUIIOBOIO
CIMpPTa, AJIKOTOJILHOM U CIUPTOCOepKaled NpoayKIuH (HaJoroBbIX OpraHoB) (4. 4. 1 u 2 cT.
14.16 KoAIl P®);

- JOJDKHOCTHBIE JIMI[a OpPraHOB BHYTPEHHHMX JIeJI, OpPraHoB, OCYIIECTBISIOMINX
roCyAapCTBEHHBI KOHTPOJIb 32 IPOU3BOJICTBOM M 00OPOTOM ATHIIOBOTO CIIMPTA, AIKOTOJIbHON U
CIUPTOCOEPIKAIICH MPOIYKIIUH (HATOroBbIX OopraHoB) (4. 4. 1, 3 u 4 c1. 14.17 KoAIl P®);

- JIOJDKHOCTHBIE JIMI]a OPraHOB BHYTPEHHUX JI€1 M OpPraHoB, OCYIIECTBIISIFOIINX
rOCyJIapCTBEHHBIN KOHTPOJIb 3a MPOU3BOACTBOM M 0OOPOTOM ITHIIOBOTO CIHMPTA, AIKOTOJIbHOHN U
criupTocoaepxkamen npoaykuuu (ct. 14.18 KoAIl PD);

- IOJKHOCTHBIE JIUIa OPraHOB BHYTPEHHMX e U (eepabHOr0 OpraHa UCHOIHUTEIbHOM
BJIACTH, OCYILECTBIISIONIETO KOHTPOJIb 3a JIEATEIbHOCTHIO CAMOPETYJIHNPYEMBIX OpraHu3alui
apOuTpakHbIX ynpasistonux (ct. 14.23 KoAll P®);

- JIOJDKHOCTHBIE JIMLIA OPraHOB, PETyJHMPYIOMIMX OTHOIIEHHS B OOJIACTU OpraHU3alud U
MPOBEJCHUS JOTEpei, U JOKHOCTHBIE JHUIla opraHoB BHYTpeHHHX e (m. 1 ct. 14.27 KoAll
PD);

- cyaeOHsbie mpuctaBbl (4. 2 cT. 17.14 KoAIl PO);

- JOJDKHOCTHBIE JIMIA YIOJHOMOYEHHBIX HAa OCYIIECTBIEHHE TI'OCYJapCTBEHHOTO
CTPOMTENBHOIO  HaJa30pa (eaepalbHOrO OpraHa HCHOJHUTENBHOW  BJIACTH, OPraHoOB
UCTIOJTHUTENIbHOU B1acTH cyOobekToB PD (u. 6 cT. 19.5 KoAll PD);

- IOJKHOCTHBIE JIMIIA OPTaHOB BHYTPEHHUX JeN U TaMO>KeHHBIX opraHoB (cT. 19.19 KoAlIl
PD);

- JTOJDKHOCTHBIE JIMLA OPTaHOB, OCYIIECTBIIAIOUIMX IOCYAAPCTBEHHBIH HA/30p U KOHTPOJIb
32 KaueCTBOM M O€30MacHOCTBIO 3€pHa M TPOIYKTOB €ro IepepaboTKH; OpraHoOB
roCyJIJapCTBEHHOM MHCIIEKLMH 110 TOProBiie, KaueCTBY TOBAPOB U 3alllUTe NpaB norpeduteneit (4.
1 ct. 19.19 KoAIl PO®);

- JIOJDKHOCTHBIE JIMLA OPTaHOB I'OCYJIapCTBEHHOI'O MOPHOI'O U MPOMBIIUIEHHOIO HAA30pa;
JOJDKHOCTHBIE JIMLA OPraHoB, OCYLIECTBIIIOIIMX T'OCYAAPCTBEHHBIM IIOXKApHBIA HaI30p;
JIOJDKHOCTHBIE JIMIIA OPraHOB CTAHAAPTHU3ALMU, METPOJIOTHUH U cepTUpUKauu (4. 4. 1 u 2 cT.
19.19 KoAII P®).

Ecin B OTHOWIEHMM TE€PEUYUCICHHBIX BBbINIE J€J1 YCTAHOBJECHA aJbTEPHATUBHAsS
KOMIIETEHIIMSL pa3HbIX OpPraHoB, TO Jela 00 aJAMUHUCTPATUBHBIX IPABOHAPYIICHUSX,
npeaycMoTpeHHbIXx cT. cT. 7.24 m 15.10 KoAIl P®, B030yx)maroTcs HCKIIOYUTEIBHO
npokypopoM. Ilocnenuuii BripaBe 0OpaTUTHCS C 3asiBICHUEM O MPUBJICYCHUN K OTBETCTBEHHOCTH
B apOUTpaHbIi CyA, B CBSI3M C UYEM IPOMU3BOACTBO IO Jely O TIPUBICYCHUU K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH MO MaHHbIM cTaThsiM KoAIl Bo3Oykmaercss cyaom Ha
OCHOBAHMU 3as1BJICHUS IIPOKYpOpa.

3asBieHHE AJMHHHUCTPATUBHOIO OpraHa O TMPHUBICYCHUHM K aJMHHUCTPATHBHOMN
OTBETCTBEHHOCTH, B TOM YHCIIE 3asBJIECHUE MPOKYpPOpa, JTOHKHO COOTBETCTBOBATh KaK OOIIMM
TpeOOBaHUSAM, MPEABIBIIEMBIM K UCKOBOMY 3asiBlieHUIO (cT. 125 AIIK P®), Tak u ciennaibHbIM
TpeboBaHusM, conepxamumcs B cT. 204 ATIK P®.

OOummu TpeGoBaHUAMHU K (hOpME U COACPIKAHUIO 3aSBICHHS SIBIISIOTCS €r0 MHCbMEHHAs
(dopma, oO0s3aTeNbHOE NOJNMCAHUE 3asBUTEIEM WIM €ro IpeJICTaBUTENEM, YKa3aHue
HaMMEHOBaHHUs apOUTPaKHOTO CyJ1a, B KOTOPBIH 10AaeTCs 3asiBIICHHE.

B coorBerctBum ¢ yactero 1 crareu 204 AIIK P® B 3asgBieHnM TakXke IOJDKHBI OBITH
yKa3aHbl J1JaTa U MECTO COBEPIICHMS AECHCTBHM, MOCITYKUBLUIMX OCHOBAaHUEM JUISI COCTABIICHUS
IPOTOKOJIa 00 aAMUHUCTPATUBHOM IPAaBOHAPYLIEHUH; JOJKHOCTh, (aMUIIMsI U MHULUAJIB] JIULIA,
COCTaBUBILErO IMPOTOKOJ 00 aJMHHUCTPATHBHOM IIpPABOHAPYIIEHUH; CBEICHUS O JHLE, B
OTHOLIEHUH KOTOPOIO COCTaBJIEH MPOTOKOJ 00 aAMUHUCTPATMBHOM IPAaBOHAPYLIEHUU; HOPMBI
3aKOHA, MPEeAyCMaTpHUBAIOIIEr0  aAMUHHMCTPAaTHUBHYIO  OTBETCTBEHHOCTb 3a  JEMCTBUI,
NOCITYyKMBILIME OCHOBAHMEM JJIi  COCTaBJIEHUS MPOTOKOJa 00  aJIMUHHMCTPATUBHOM



NpaBOHApYIIeHWH; TpeOOoBaHWE 3asBUTENS O NPUBICUYCHUH K  aJIMHUHHCTPATUBHOU
OTBETCTBEHHOCTH.

K 3asgBneHuto JOMKHBI OBITH MPUIIOKEHBI MPOTOKOJI 00 aJAMMHHUCTPATUBHOM
IpaBOHAPYLIEHUH, JOKYMEHTbI, TMOATBEpXKIarolue TpeOOBaHUS 3asBUTENS, a TaKke
YBEAOMJICHHME O BPYYEHUM WIM WHOW JOKYMEHT, NOJTBEP)KIAIOUINIl HAmpaBlIEHUE KOMUU
3agBJICHUs JIMIy, B OTHOLIEHUHM KOTOPOIO COCTaBJIIE€H IPOTOKON 00 aJMUHHCTPAaTHBHOM
[IPaBOHAPYLICHUH.

3ayacTyl0 B apOMTpPaKHBIH CyA TOCTYNAlOT HPOTOKOJIBI 00 aJMHHUCTPATUBHOM
[IPABOHAPYLIEHUH W MHBIE JOKYMEHTHI O COBEpIIECHUU IpaBOHApyIIEHUs Oe3 3asBJICHUN O
NPUBJIEYEHUH K OTBETCTBEHHOCTU. B 3TOM ciydae cyn MOJDKEH BO3BPATUThH TaKHE JTOKYMEHTHI
aJIMAHUCTPATUBHOMY OpraHy 0e3 BBIHECEHHs ONpEICNICHHs, B CHIIy OTCYTCTBUS OCHOBAaHUH ISt
peleHus BOIpoca 0 BO30YXIEHUH ITPOU3BOICTBA 110 /1€y B apOUTPa’KHOM CY/I€.

Ecnu 3asBiieHue HE COOTBETCTBYET YCTAHOBIEHHBIM TPEOOBAHHAM JIMOO B TPHIIOKEHUH K
3asBJICHUIO OTCYTCTBYIOT HEOOXOUMBIE TOKYMEHTBI, CyJ BBIHOCUT ONpesieieHne 00 OCTaBICHUH
3asBieHUs Oe3 aBwkeHus no npaswiaM cr. 128 AIIK P®. B omnpenenenun ykasbBaroTcs
OCHOBAHHMS Il OCTaBJICHUsS 3asBJICHUs 0€3 JBMKEHHS U CPOK, B T€UEHHE KOTOPOro CIeayeT
YCTPaHUTh OOCTOSITENLCTBA, IOCIYKUBIIME OCHOBAaHUEM Ul OCTaBJIECHMs 3asBIEeHUS 0e€3
nBwkeHus. Ecin jaHHBIE HEIOCTATKHM HE YCTPAHSAIOTCS B YCTAaHOBJIEHHBIH CYZOM CpOK,
3asIBJICHHE U IpUjlaraeMble K HEMy JIOKyMEHTBI BO3BpaluaroTcs 3asButento (cT. 129 AIIK PO).

IIpu pasperieHnu Bompoca O COOTBETCTBUU 3asBICHUS IMPEIbIBIIEMBIM TPeOOBAHUSAM
CIelyeT Y4WUThIBaTh, YTO CyJ HE CBA3aH TpeOOBaHHWEM aJMHHHMCTPATUBHOIO OpraHa o
Ha3HAUYEHUM KOHKPETHOTO BHUJAA U pa3Mepa HaKa3zaHUs M OIpEeNeNsieT ero, pyKoBOJCTBYSChH
OoOLIMMHM TMpaBWJIaMHM Ha3HAUYEHHsS HAKa3aHWsS, B TOM 4YHUCJIE C YYETOM CMATYAOIIUX U
OTATYAIOUIMX OOCTOSTENBCTB. B CBSI3M C 3TUM OTCYTCTBHE B 3asBJICHHM O TNPUBICYCHHUU K
aJMUHHUCTPAaTUBHOW OTBETCTBEHHOCTH YKa3aHUS HAa KOHKPETHBIM BuI U (WIM) pa3mep
HOJUIEXKAIET0 Ha3HAYCHUIO HaKa3aHUs He SBJISIETCS OCHOBAHUEM JIJIsl OCTABIICHUS 3asiBIIeHUs 0e3
JBUKECHMSL.

Hepenxo npu noAroTroBke Jieya K pacCCMOTPEHHIO CyAbH 3a1al0TCsl BOIPOCOM, KaK CIIEAyeT
NOCTYTIaTh, €CJIM MPEJCTABICHHBIM BMECTE C 3asBJICHMEM IPOTOKOJI 00 aJIMUHHCTPATUBHOM
IPaBOHAPYLIEHUN HE COOTBETCTBYET NPEABABISAEMBIM K HEMY TPEOOBAHHUSM.

B otBere Ha AaHHBI BOIpPOC CIEAYeT HUCXOOUTh W3 TOrO, YTO IPOTOKON - 3TO Tak
Ha3blBa€MOE HEOOXOAMMOE [0Ka3aTelbCTBO, 0€3 KOTOPOr0 HEBO3MOYKHO YCTaHOBMTH
Ba)XKHEHIIME (PAaKTHI, BXOASIIUE B MPEAMET JOKa3bIBaHUs MO jaeiy. VIMEHHO Mo 3Toil mpuyuHe
00s13aHHOCTh TIPEJCTaBIICHUSI B CyJ TNpoTokosa mnpeaycmorpeHa cT. 204 AIIK PO, uem
HOUYEpPKHYTa 0co0asi pojib TaHHOT'O JI0Ka3aTeNbCTBA.

Hapsany ¢ »TuM mnporokoia o0 aJMUHHCTPAaTUBHOM IPaBOHAPYIIEHUHM  SIBIISETCS
MPOLECCYATIbHOM OCHOBOM BCETO JIETA.

BMmecTe ¢ TeM B psze cilyyaeB HEJOCTAaTKH IMPOTOKOJIA (HECOOTBETCTBUE H3JIOKEHHBIX B
HeM (aKTOB JEHCTBUTEIBHOCTH, HEKOMIETEHTHOCTh JOJDKHOCTHOTO JIMIA, COCTaBHBILETO
IPOTOKOJI 00 aAMUHUCTPATUBHOM IPAaBOHAPYLIEHUH, U T.I1.) HE SIBJISIIOTCA OUYEBUIAHBIMU U MOTYT
OBITH BBISIBJICHBI TOJIBKO B Tpoliecce cyleOHOro pasbuparenbcTBa jAena. Takoil MPOTOKON He
MOJKET OBITh BO3BPAILEH COCTABUBILIEMY €0 JIMILY B CBSI3M C OTCYTCTBUEM OCHOBAHUI JUIsl 3TOTO,
a HeJIOCTAaTKU MPOTOKOJIA JOJDKHBI CIIY>KUTh OCHOBAHUEM JJIsl TIPUHATHUSA pelieHust 00 OTKase B
NPUBJICYEHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Crnenyer oOpamiate BHUMaHWE M Ha TIOJTHOMOYHS JOJDKHOCTHBIX JIUI] aIMUHHUCTPATUBHBIX
OpPraHoOB II0 COCTaBJICHUIO IPOTOKOJIA 00 aJMHHHUCTPATUBHOM MPABOHAPYLICHUH, MOCKOJIbKY
COCTaBJICHUE MPOTOKOJIA HEYNOJHOMOYEHHBIM JIMIIOM JIMIIAET IPOTOKOJ J10Ka3aTeIbCTBEHHON
CHJIBI.

VKka3aHHblE  TOJHOMOYMSI  IPEAOCTABISIIOTCS B QJAMHUHUCTPATUBHBIX  OpraHax
BEJOMCTBEHHbIMHU AaKTaMH, KOTOpblE IIpM COMHEHHUSX B KOMIIETCHIMHM TOTO MJIM HHOIO
JIOJKHOCTHOTO JIMIIa CIEAYET 3alpalliuBaTh y 3asiBUTENS.



K npyrum HegocraTkaM IpOTOKOJA OTHOCATCS OTCYTCTBHUE MOANMCU U OOBSICHEHUN JIMLIA,
IPUBJIEKAaEMOr0 K OTBETCTBEHHOCTH, HENpaBWIbHAs IOpUAMYECKAs KBATU(PHUKALMSI WIH ee
OTCYTCTBHE, a TaK)K€ HEIOJIHOTA MPEACTABIECHHBIX JOKYMEHTOB, B YAaCTHOCTH OTCYTCTBHE
JPyTUX TPOLECCYaJbHBIX IMPOTOKOJIOB, aKTOB PEBHM3MM, AKTOB 3KcrepTusbl. Camu mo cebe
JTaHHBIE HEIOCTATKH HE JIOJKHBI CIIYKUTh OCHOBAHHUEM JJIsi BO3BPALLEHUS MPOTOKOJIA U JIPYTUX
MaTepHaoB JieJla U OCTAaBICHUS 3asBICHUS O€3 IBUKECHUS.

CornacHo vactu 5 crateu 205 AIIK P®, B ciiyyae HenpeacTaBieHUs aIMUHUCTPATUBHBIM
OpPraHOM, COCTaBHMBILUM IPOTOKOJI, JOKA3aTeIbCTB, HEOOXOIUMBIX [UIl PACCMOTPEHHUs JAena U
NPUHATHS pELIeHUs], apOUTPaKHbIN CyJl BIpaBe UCTpeOOBaTh J0KAa3aTEIbCTBA OT YKa3aHHOIO
oprasa 1o cBoeil UHUIATUBE.

Cnenyer Takke OTMETUTb, YTO IIE€PEUYHUCIEHHBbIE MpPOOJIEMBbl HANUIM OTPaXKEHHE B
[TocranoBnenun Ilnenyma BAC P® or 2 wmrons 2004 r. N 10 "O HekoTOphIX BOmpoOcax,
BO3HHUKIINX B CyIeOHOW TpakTUKEe TIPU PACCMOTPEHHH Jel 00 aJMHHUCTPATHBHBIX
npaBoHapyueHusax". Tak, B [loctaHOBiIeHNH yKa3aHO, 4TO "B Cilydyae HECOOTBETCTBUS 3asBICHUS
TpeOoBaHUAM, yCTaHOBIEHHBIM 4. 1 cT. 204 AIIK P®, a Takxe npu OTCYTCTBUU B MPHIIOKEHUN
K 3asBJICHUIO JIOKYMEHTOB, NepedyucieHHbIX B 4. 2 cT. 204 AIIK P®, cyn, pykoBOACTBYACH CT.
128 AIIK P®, BeiHOCHT OTpeesieHre 00 OCTAaBICHUH 3asBICHUS 0€3 IBIKEHHUS.

IIpy mnomydeHuum mnpoTokoida o0 aJMUHHCTPATUBHOM NPAaBOHAPYLIEHHH M HHBIX
JIOKYMEHTOB 0€3 3asiBJIIEHHUS, Cy/ BO3BPALLAET UX aIMUHUCTPATUBHOMY OpraHy 0e3 BBIHECEHUS
OTpeNieIeHUs] B CBSI3U C OTCYTCTBUEM OCHOBAHMM [UIs pELICHUs BOIpoca O BO30YXICHUU
IIPOM3BO/JICTBA I10 €Ny B apOUTPAKHOM CY/IE.

VYCTaHOBMB TpU NPUHATHM 3asBJIE€HUS O TMPHUBJICYEHUHM K AJMHUHUCTPATHUBHOMN
OTBETCTBEHHOCTH (PaKT COCTABJIICHUS IMPOTOKOIA M OQOPMIICHHS APYTUX MAaTEpHaIoOB Jeia
HEeNpaBOMOYHBIMU JIMIIaMH, HETPaBHJIBHOE COCTaBJICHUE NPOTOKOJIA U O(opMIeHHE IpyTrux
MaTepUasoB Jeja, JIMOO HEMONHOTY MPEJCTABIEHHBIX MaTepHalioB, KOTOpas HE MOKET ObITh
BOCIIOJIHEHA TPU PACCMOTPEHUM Jena, CyHd, pyKoBOACTBYsCh cT. 29.4 KoAIl P®, BeiHOCHUT
OTpeNieICHUe O BO3BPALICHUU 3asBJICHUS BMECTE€ C IPOTOKOJIOM OO0 aJIMHUHHCTPATUBHOM
IPaBOHAPYLIEHUU U NIPUJIAraeMbIMU K HEMY JJOKYMEHTaMHU aJIMUHUCTPATUBHOMY OpraHy.

[Ipu BBIABICHUM YKa3aHHBIX OOCTOSITEIBCTB B CyA€OHOM 3acelaHUM CYI, PYKOBOJCTBYSCh
9. 6 cT. 205 u 4. 2 cr. 206 AIIK P®, npunumaer pemieHre 006 OTKaze B YIOBJICTBOPCHHUH
TpeOOBaHUS  AAMUHUCTPATHMBHOTO OpraHa O TPUBICYCHHMH K  aJMUHUCTPATUBHOM
OTBETCTBEHHOCTH'.

Jpyrue 0cOOEHHOCTH IOTOTOBKH €I K PACCMOTPEHUIO

Jlena o mpuBJI€YEHUU K AAMHUHHCTPATHUBHOW OTBETCTBEHHOCTH JIUI, OCYIIECTBIISIOLINX
IPEIPUHUMATEIHCKYIO U MHYIO 93KOHOMHUYECKYIO IS TEIbHOCTh, PACCMATPUBAIOTCS B CYICOHOM
3acelaHUM CYJIbel €JUHOJIMYHO B CpPOK, HE NpEBbIIANOMMI 15 mHEeW co AHS MOCTYIUJICHUS
3asiBJIICHUS B apOUTpaxHbIi cyd. [Ipy ncYucIeHuu TaHHOTO CpPOKa CIEeIyeT PYKOBOACTBOBATHCS
npaBwiamu 1. 10 AIIK P®, B TOM yunciie mpaBWIOM O HEBKIIIOYEHUH B CPOKHU HCUUCIISIEMBIE
THSMU, pab0YNX JHEH.

Cya nomKeH NpuHUMaTh BO BHHMAaHHE COKpALICHHBIH CpPOK paccMOTpeHHsl el 00
QIMUHUCTPATUBHBIX MPABOHAPYIIEHUSX U, CJEIOBATEIbHO, HEBO3MOXXHOCTb HW3BEUICHUS
Y4aCTHUKOB apOUTPa’KHOTO MpOIlecca O BpEMEHU U MecTe Cy1e0HOTr0 3ace/laHus He T03/IHee YeM
3a 15 aHeit 1o ero Havasna.

B »oTOlf cBA3M Ccyn Tmpu  TMOATOTOBKE Jiejla K PAacCCMOTPEHHUIO TMpU  HATUYHUU
COOTBETCTBYIOIIUX CBEACHHI 00 yJacTHHKAaX apOUTPaKHOTO MpoIecca MNOJDKEH MPUHATH MEphI
[0 W3BEIEHUIO WJIHM BbI30BY JIMIl, YYAaCTBYIOIIUX B €€, U UHBIX YYACTHHUKOB apOUTPaKHOTO
nporecca JOObIMH crioco0amu. Kpome MOYTOBBIX OTIPAaBICHUN, W3BEUICHHE MOXKET OBITh
CZeJIaHO MOCPECTBOM TeJaedOoHOrpaMM, TeJerpaMM, GakCUMUIBHON CBA3H WU TI0 AJIEKTPOHHON
noute JUOO C HCIOJIB30BAHUEM HHBIX CPEICTB CBs3W. HeoOXoaumble sl yBEIOMIICHUS
KOHTaKTHbIE Tele(OHbI JIMLA, MPUBIEKAEMOr0 K aJMUHUCTPATUBHON OTBETCTBEHHOCTH, MOTYT



colep)KaTbCsi B 3afABICHUM, NPOTOKOJE 00 aJMUHUCTPATUBHOM IIPABOHAPYILIEHUH U
IIPWIOKEHHBIX K HEMY MaTepHualax.

W3Benienne A0MKHO COepKaTh BCe CBEAEHMs, MpeaycMoTpeHHsble 4. 2 cT. 121 AIIK P, a
MMEHHO:

- HAMMEHOBaHUE U ajjpec apOUTPaKHOTO CYAa;

- BpeMsl U MECTO CyJeOHOro 3acelaHusl MM MPOBEACHUS OTAEIBHOIO MPOLECCYalIbHOTO
JIeHCTBHS,

- HAMMEHOBAaHUE JIN1A, U3BEIIAEMOI0 WX BBI3BIBAEMOTO B CYyJI;

- HaMMEHOBAHUE JieJla, 0 KOTOPOMY OCYIIECTBIISIETCS W3BEIIEHUE WM BBI3OB, a TaKkKe
yKa3aHHe, B KaueCTBE KOI'O JIMIIO BBI3BIBACTCS; YKa3aHUs, KaKUE JEHCTBUSA M K KaKOMY CPOKY
M3BEIIAEMOE MJIM BBI3bIBAEMOE JIUIIO BIIpaBe JINOO 00s13aHO COBEPIIUTD.

[To oOmmM mpaBuiaM paccMOTpPEHMs Jesl B apOMTPaKHBIX CyJax MOATOTOBKA Jena K
CyneOHOMY pa3OMpaTeNbCTBY 3aBEpIIACTCS IMPOBEACHUEM TPEABAPUTEIHHOTO CyAeOHOTO
3acellaHusl B CPOK, HE MPEBBILIAIOIMN [BYX MECALEB CO IHSA IOCTYIUIEHHs 3asBJICHUS B
apOutpaxuslii cya, ecnu AIIK P® He ycraHoBieHo uHoe.

I[lo pgenam 00 aAMHUHUCTPAaTHBHBIX NPABOHAPYLICHUSAX COKPAIIEHHBIE CPOKH HX
PaccMOTPEHHUSI OTIPEAEIAIOT HHOE PErYJIUPOBAHUE MTOATOTOBUTEIBHOM CTaJUU JIeNa, B CHITy YEro
HEOOXOIMMOCTh OCYILIECTBJICHUS KOHKPETHBIX JEHCTBMH MO MOATrOTOBKE JAeia K CyAeOHOMY
pa3zbuparenbCcTBy onpeaensercs cyaseil. [locneqnuii cam onpenensieT, cieayer Ju 1o JaHHOMY
Jielly TIPOBECTH MpeBapUTeNIbHOE CyAeOHOe 3acefaHue WM A MOATOTOBKU JOCTaTOYHO
OTPaHUYUTHCS KAaKUMH-TUOO MHBIMU JEHCTBUSIMH, MEPEYEHb KOTOPBIX COAEPXKHUTCS B CT. 135
AIIK P®. [Toaromy B ompeaesieHu O MPUHATUN 3asiBJICHUS U O MOJrOTOBKE Jieja K cy1e0HOMY
pa3bupaTenabCTBY MOXET ObITh yKa3aHO HE TOJBKO Ha JEHCTBUS IO IOJATOTOBKE, KOTOpHIE
HAJJICKUT COBEPIIUTH JHUIAM, YYaCTBYIOUIMM B J€J€, U CPOKH MX COBEpLICHMs, HO TaKXe Ha
BpeMs U MECTO MPOBEJICHUS CyIeOHOTO pa3OupaTeabCTBa.

IIpu moaroToBke Jena K pacCMOTPEHMIO CIENyeT TaKKe YYHUThIBaTh OCOOEHHOCTH SIBKU
JMILI, YYacTBYIOIIMX B Jene, B cynebHoe 3acenanue. [lonoxenuss KoAll PO ykazpiBaroT, 4To
neno 00 aAMMHUCTPAaTHMBHOM IIPaBOHAPYIIEHUWH pAacCMaTpUBAaETCsl C ydyaCcTHMEM JIMLA, B
OTHOIIEHUH KOTOPOrO BEAETCA MPOM3BOACTBO, WM 3allUTHUKA FOPUIUYECKOrO JIMILIA,
COBEPIIMBIIETO aAMUHUCTPATUBHOE NpaBoHapymieHue. B ormuune ot KoAll P®, 4. 3 cr. 205
AIIK P® ycranaBnuBaer, 4YTO apOMTPAXXHBIM CyJ] HE BBI3BIBACT JIMILI, YYAaCTBYIOUIUX B Jieje, a
JMIIb M3BEIIAeT UX O BPEMEHM M MecTe CylneOHoro 3acenaHus. HesBka yka3aHHBIX JIHI,
U3BEIICHHBIX HaJJIeKalIMM 00pa3oM O BPEMEHH U MecTe CyAeOHOro 3acelaHus, He sBISETCS
IPENATCTBUEM ISl pacCMOTpEeHMs Aena. B To e Bpemst apOUTpakHbIM CyJ MOXKET NMPHU3HATH
0053aTeNIbHOCTh SIBKM B CyAeOHOE 3aceJaHue He TOJIbKO JIMIA, B OTHOLIEHHH KOTOPOTO
COCTaBJIEH MPOTOKOJ 00 aJMHHUCTPATUBHOM MPAaBOHAPYLICHUHM, HO U MPEICTABUTEINA
aMMHHUCTPATUBHOIO OpraHa.

IIpy moaroToBke Jeila 4acTO BCTA€T BOINPOC O BO3MOXKHOCTH INIPUMEHEHHUS MeEp IO
00eCTeyeHnI0 TPOM3BOJCTBA MO JAeny. B oTnuume OT Mep mo OO0ecledyeHHI0 HcKa WId
MMYILECTBEHHBIX HHTEPECOB 3asBUTEINS], BO3MOKHOCTD IIPUHATHS KOTOPBIX NIPEAYCMOTPEHA T1. 8
AIIK P®, B naHHOM cilydae TakMMHM MepamMH Ha3bIBalOTCS IpOLECCyalbHbIE IEHCTBUS,
MpU3BaHHBIC TMpecedyb IPABOHAPYIICHUE, CIOCOOCTBYIONME OOHApyXeHUI0O U (ukcanuu
JIOKa3aTeNbCTB, OOECIEUECHUIO HCIOIHUTENbHOrO npou3BoAacTBa Mo geny. AIIK PD He
OTPaHUYMBAET BO3MOXXKHOCTb IIPUMEHEHHS Mep O0ecledyeHus MPOU3BOACTBA IO JEIy O
OpPUBJICUECHHUH K aJMHHHACTPATUBHONW OTBETCTBEHHOCTH, YTO HE MPOTUBOPEUYHUT OOIIUM
HNPUHIUIIAM apOUTPaKHOTO CyIONPOU3BOICTBA.

KoAIl P®, B cBoro ouepeib, MpsAMO MpEeAyCMaTpUBAET, YTO oOecreueHue Mo Jerny o0
aIMUHUCTPATUBHOM IPABOHAPYIIEHUH MOXXET UMeThb MecTo. B wactHocTH, 1. 27 KoAll PO
periaaMeHTHpYEeT pa3IndHble Mephbl 0OecieueH sl POU3BOACTBA IO /1Ty 00 aIMUHUCTPATUBHOM
npaBoHapymeHud. OnHa W3 JAaHHBIX Mep - NPUBOJ (U3MYECKOrO JIMLA JIMOO 3aKOHHOIO
NPEICTaBUTEIIS FOPHINYECKOTO JIUIA, B OTHOIIECHUH KOTOPBIX BEAETCS MPOU3BOJCTBO MO Aeny 00
aIMVHHUCTPAaTUBHOM IIPABOHAPYIICHUM, 3aKOHHOTO TIPEICTABUTENS HECOBEPIICHHOJIETHETO



JMIa, TPUBJIEKaEMOro K aAMUHUCTPATUBHOW OTBETCTBEHHOCTH, a Takxke cBuaerens (cr. 27.15
KoAII PD).
O npuMeHeHun Mep 1o 00ECIIEYEHHIO MPOU3BO/ICTBA IO JIENTY CYJl BBIHOCUT OIPEJIEICHHUE.

OCco0EHHOCTH TOKa3bIBAHUSA

I[lo nemam o TmpUBIEUEHUH K AJIMUHUCTPATUBHON OTBETCTBEHHOCTH MPEIMETOM
JIOKa3bIBaHUsSl SIBISIIOTCSL  OOCTOSITENBCTBA, ITOCIY)KMBIIME OCHOBAHUEM JUIl COCTABIICHHS
IPOTOKOJIa 00 aJMUHUCTPATUBHOM IpaBoHapylieHuU. OO0s3aHHOCTh J0Ka3bIBaHUS HE MOXKET
OBITH BO3JI0KEHA HA JIMLO, NPUBJIEKAEMOE K OTBETCTBEHHOCTHU. DTO ompezenseT 00s3aHHOCTb
aJIMUHUCTPAaTHBHOTO OpraHa WM TMPOKypopa, OOpaTUBIIMXCS B CyA C 3asBICHHEM O
IPUBJICYCHUM K OTBETCTBEHHOCTH, IPEJCTABUTh JOKA3aTEJbCTBA HAJIWYMS  JAHHBIX
OOCTOSITENBCTB UM BUHOBHOCTM JIMIIa B COBEpILIEHUMM I[paBoHapyuieHus. B ciydae
HENPEICTaBICHUS aJMUHUCTPATUBHBIM OPraHOM, COCTABMBIIMM IIPOTOKOJI, JOKa3aTENIbCTB,
HEOOXOJUMBIX JUIsl PACCMOTPEHMs Jiejla M TPUHATHS pElIeHus, apOUTpakKHbIA CyJ| BIpaBe
UCTpeOOBaTh JJ0Ka3aTeNbCTBA OT YKa3aHHOTO opraHa no cBoei mHunuatuse (4. 5 ct. 205 AIIK
P®D).

IIpu paccMoTpeHuu Aena O NPUBJICYEHUM K OTBETCTBEHHOCTH CYJ JOJDKEH YCTaHOBUTH
cienyronire (GpakTel: HATMYME aJMHUHUCTPATHBHOTO MPAaBOHAPYIICHHUS W (PAKT COBEPIICHHS €T0
JIMIIOM, B OTHOILIEHUH KOTOPOI'O COCTaBJIEH MPOTOKOJ 00 aJIMUHUCTPATUBHOM IIPABOHAPYILICHUH;
HaJIMYue OCHOBAaHUM I COCTaBJICHHS NMPOTOKOJIA 00 aJAMMHHUCTPATHUBHOM IPaBOHAPYIIECHUU;
MOJIHOMOYHS aIMUHUCTPAaTUBHOTO OPTraHa, COCTaBUBLIETO MPOTOKOI.

JlokazaTenbCTBa JTaHHBIX OOCTOSTENBCTB aAMUHUCTPATHBHBIN OpTraH JIOJDKEH NPEICTaBUTh
B cyl. B ciydae HenpencTaBieHus ¢y UCTpeOyeT uxX Mo CBOCH MHULIMATHBE.

[lo naHHBIM Jie1aM HEOOXOAUMO J0Ka3aTh CAEAYIOIINE OOCTOSTENbCTBA: HAIUYUE COOBITUS
aIMVHHUCTPAaTUBHOIO IPAaBOHAPYLICHUs, T.€. MPOTUBOIPABHOIO [ESHUSA, IPENLyCMOTPEHHOIO
aJIMAHUCTPATUBHBIM 3aKOHOJATEJIbCTBOM (OCHOBHOM MOJJIEKAIIMN JTOKA3bIBAHUIO (aKT);
HaJIUYME€ BPEIHBIX MOCIEACTBUM M TNPUYMHHO-CICICTBEHHONW CBA3H MEXKIy HNEIHHEM U
HACTYTHBIIUMH TOCJIEIACTBUAMU; CIOCOOHOCTD JIMIIA, TPUBJIEKAEMOT0 K OTBETCTBEHHOCTH, OBITH
CyOBEKTOM JAaHHOIO TIPAaBOHAPYLICHUS; HaJIM4YUME€ BUHBI JAHHOTO JIMLA B COBEPLICHUU
IIPOTUBONPABHOIO JACSHHUSL.

OTH JaHHBIE COJEpXKATCA MPEeKIEe BCEro B IPOTOKOJIE 00 aJIMUHUCTPATHUBHOM
[IPAaBOHAPYLIEHUM, 3HAYEHUE KOTOPOrO KakK OCHOBHOIO JI0Ka3aTelIbCTBA M0 JEIy YXKe
oTMeuanock. [IpakTndecku MpOTOKON U MPUIOKEHHBIE K HEMY JOKYMEHTBI JOJKHBI yKa3bIBAaTh
Ha XapakTep COOBITUS M COCTAB aJIMUHUCTPATUBHOTO MTPABOHAPYILICHHS.

Jpyrumu Haubojiee pPacHpOCTPAaHEHHBIMU JIOKA3aTEIbCTBAMU SIBJIAIOTCSA: JTOKYMEHTHI
(MaTepuanbl, coiepiKalie CBeACHUs, 3a(UKCHpPOBAaHHBIE KaK B NMHCbMEHHOW, TaKk M B HHOMN
(dopme); OOBsACHEHMs JHUIA, MPHUBIEKAEMOr0 K OTBETCTBEHHOCTH; IIOKa3aHMs CBHUIAETENEH U
NOTEPIEBIIETO; 3aKIIOYEHHUS CIEIMAIUCTOB; MOKAa3aHUS CHEIUAIbHBIX TEXHUUYECKHUX CPEICTB;
JIpyrHe JOKa3aTelIbCTBA.

K nucbMeHHBIM 10Ka3aTeIbCTBAM TaKKE OTHOCSTCS MHBIE IIPOTOKOJIBI, COCTABIIEMBIE TI0
neny o0 aJMMHUCTPAaTUBHOM IIpaBOHApPYyIIEHUH, HampuMep o0 apecTe TOBapoB, AOCMOTPE U
U3BATHU Bellel U JTOKyMeHTOB. Kpome Toro, eciu mo ey npuMEHsUTUCh MEpbl 0OeCTIeYeHHUs,
TO B CyJl TAK)K€ HAIIPABIISAETCSI COOTBETCTBYIOIIEE IOCTAHOBIEHUE 00 ATOM.

OcobeHHOCTH TpeaMeTa JIOKa3blBaHUS 10 PA3TUYHBIM COCTaBaM aIMHHHCTPATUBHBIX
IIPABOHAPYLICHUH U 10 KOHKPETHOMY JEIIy ONPEACIAIOT TAKXKE caMy IPOLEAYPY NOKa3bIBAHUSA,
KOPPEKTHPYS 00beM U BUIbI HEOOXOUMBIX JT0Ka3aTeabCTB. OHAKO CIEeIyeT UMETh B BUY, UTO
BCE IPEICTABICHHBIC JOKAa3aTEJbCTBA B UX COBOKYNHOCTH JOJDKHBI IOJATBEP)KIATh HAJIMYHE
OOCTOSATENILCTB, BXOAALIMX B TPEAMET JOKa3bIBAaHHS, HEIOKa3aHHOCTb XOTA Obl OJHOTO U3
JJIEMEHTOB  COCTaBa aJMHMHHCTPATHBHOIO IIPABOHAPYLICHMsS HCKIIOYAET BO3MOXKHOCTB
IIPUBJICYEHMS JTMLA K aIMUHACTPATUBHON OTBETCTBEHHOCTH.



ApOuTpakHBIH TporeccyaabHbIN Kogeke PO ycTraHaBnmBaeT onpeeneHHbIe 0COOCHHOCTH
B pacrpesieJieHUn O0sI3aHHOCTEH 10 JJOKa3bIBAaHUIO, B COOTBETCTBMM C KOTOPBIMH IO JI€JaM O
IPUBJICYEHUH K aJAMHHHUCTPATUBHOW OTBETCTBEHHOCTH OOS3aHHOCTbH JOKA3bIBAaHUS HE MOKET
OBITh BO3JI0KEHA HA JIMLO, MPUBJIEKAEMOE K OTBETCTBEHHOCTHU. DTO OmpesenseT 00s3aHHOCTb
aJIMAHUCTPAaTHBHOTO OpraHa WM TMPOKypopa, OOpaTUBIIMXCS B CyA C 3asBICHHEM O
IPUBJICYCHUM K OTBETCTBEHHOCTH, TPEIACTABUTh JOKA3aTEJbCTBA HAJIWYMS  JAHHBIX
OoOCTOSITENECTB WM BUHOBHOCTM JIMIIa B COBEpILIEHUMM I[paBoHapyuieHus. B ciydae
HENPEICTaBICHUS aJMUHUCTPATUBHBIM OPraHOM, COCTABUBIIMM IIPOTOKOJI, JOKa3aTENIbCTB,
HEOOXOJUMBIX JUIsl PACCMOTPEHMs Jiejla M TPUHATHUS pElIeHus, apOUTpakHbIM CyJ| BIpaBe
UCTpeOOBaTh JJ0KA3aTeNbCTBA OT YKa3aHHOTO opraHa no cBoei mHunuatuse (4. 5 ct. 205 AIIK
P®). UctpeboBanue n0ka3aTeabCTB OCYIIECTBIsAETCS M0 npasuiaM cT. 66 AIIK PO.

Ha pacnpenenenue o0s3aHHOCTEH JIOKa3blBaHUS OKa3bIBAeT BIMSHUE IPE3YMITIUSL
HEeBUHOBHOCTH, copmynupoBanHas B cT. 1.5 KoAIl P®. B cooTBeTcTBUU € TOJOKECHUSIMHU
JAHHOW HOPMBI JIMLO TOJIEKUT AaJMHUHUCTPATUBHOM OTBETCTBEHHOCTH TOJIBKO 3a T€
aJMHHHUCTPATUBHbBIC MPABOHAPYIIEHUS, B OTHOILIEHUU KOTOPBIX YCTAHOBJIEHA €r0 BUHA; JIUIO, B
OTHOLIEHUHM KOTOPOTO  BEAETCS  MPOM3BOJACTBO MO Jeny 00  agMHUHHUCTPATUBHOM
[IPAaBOHAPYLICHUM, CYUTAETCd HEBUHOBHBIM, II0Ka €ro BHHAa He OyJeT [oKa3aHa B
IIPEyCMOTPEHHOM IOPSIIKE U YCTAaHOBJIEHA BCTYNMBUIMM B 3aKOHHYIO CHJIy IIOCTAHOBJICHHEM
CylbH, OpraHa, JOJDKHOCTHOTO JIMLA, PACCMOTPEBIIMX JI€J0; JIMIO, TPUBIEKAEMOE K
aJIMUHUCTPAaTUBHOM OTBETCTBEHHOCTH, HE 005S3aHO JI0Ka3blBaTh CBOK HEBHHOBHOCTB;
HEYCTpaHUMblE COMHEHHS B BHHOBHOCTU JIMIIA, IPUBJIEKAEMOI0 K aJAMHHHUCTPaTUBHOMU
OTBETCTBEHHOCTH, TOJIKYIOTCS B IIOJIb3Y AAHHOTIO JIMLA.

Bmecte ¢ TeM Ha nuI0, IpUBJIEKAEMOE K aJIMUHUCTPATUBHON OTBETCTBEHHOCTH, TaKKe
MOET PACIHpPOCTPAHATbCA OOS3aHHOCTh IO JIOKAa3bIBAHUIO, YTO 3aBHCUT OT TOM HpaBOBOU
MO3HIIMU, KOTOPYIO OHO M30mpaeT mo jaeny. Ecnm Takoe MUIO JTUIIB OTpHULAET TpeOOBaHUS U
JIOBO/IbI aJIMUHUCTPATUBHOTO OpraHa, TO IMOcleAHUN (akThdecku HeceT Ha cebe Bce Opems
JOKa3bIBaHUs. B ciydae, ecnu 1Mo, B OTHOLIEHHHM KOTOPOTO COCTAaBJIEH IPOTOKON 00
aJIMUHUCTPAaTUBHOM  IPaBOHAPYIICHWW, TNPUBOJUT  BO3PAXKEHUS MNPOTHB  TpeOOBaHWMH
aJIMUHUCTPATUBHOTO OpraHa, CChUIAsCh Ha KaKHe-TM00 0OCTOSTENbCTBA, OHO CAMO JIOJDKHO UX
nokasath (cT. 65 AIIK PD).

PaccMoTtpenue nen o npuBiedeHUN
K aIMUHUCTPATUBHOW OTBETCTBEHHOCTH M OCOOEHHOCTHU U3JIOKEHUS
PE30IIOTUBHON YaCcTH PEIIeHUs 10 TaKUM JieJiaM

Kak yxe oTmeuanock BblllIe, Jiea O MPUBJICYEHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTHU
JML, OCYIIECTBISIOUIMX MNPEANPUHUMATEIBCKYI0 M HHYI0 AIKOHOMUYECKYHO JESTEIBHOCTD,
paccMaTpuBalOTCS B Cy/IeOHOM 3aceIaHMM CyIbEeH €AMHOIUYHO B CPOK, HE MpeBbIIAOmui 15
OHEH cOo JHA TIOCTYIUIGHHS B apOMTpPaKHBIM CyJ 3asBICHHS O TPUBICYCHUU K
aMHUHHUCTPATUBHON OTBEeTCTBEHHOCTU. CI0Ja BKJIIOYAETCA TaKKe CPOK Ha MOATOTOBKY Jena K
cylneOHOMYy pa3OUpaTeNbCTBY U MPHUHATHE pelieHus no aeny. Ciemyer OTMETUTh, YTO AaHHBIN
CpOK, yCTaHOBJICHHBIN 4. 4. 1 u 2 cT1. 205 AIIK P®, coBnagaeT co CpoKOM pacCMOTpEHUS Aena
00 aIMUHHCTPATUBHOM MPABOHAPYIIICHUH, YCTAHOBIEHHOM CT. 29.6 KoAIl PO.

Cpok paccMOTpeHHs Jiejla HAaYMHAeTCs CO JIHS MOCTYIUICHHUS 3asBJIICHUS O MPUBJICUYECHUU K
aIMUHUCTPATUBHON OTBETCTBEHHOCTH B CyJl. JTO O3HAYAET, UTO BPEMsI HaXOXKJICHUS 3asIBJICHUS
U MaTepuajioB K HEMY B KaHIEIAPUHU Cyla, Y PYKOBOIMUTENS CyZa, paclpenessioniero iena
MEXIY CYAbsIMHU, BIUIOTh /10 TIOCTYIUICHUS K CYJIb€, OJHOCTHIO BXOJUT B YCTAHOBJIEHHBIN CPOK
paccMOTpeHHsl Jiena.

B cnydae octaBneHus 3agBi€HHS O IPUBJICUCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH
0e3 nBUKEHHUS 15-THEBHBIH CpPOK CIEAyeT HCYHUCIATH C TOro JHS, KOrja OOCTOSITeNbCTBA,
MOCITY>KUBIITUE OCHOBAHUEM JIJIsi OCTABIICHUS 3asBIICHUs O3 ABMKCHUS, OyIyT yCTpaHeHsl (1. 15
[Toctanonenus [lnenyma BAC P® ot 9 nexabps 2002 r. N 11 "O HeKoTOpwIX BOIpoOcax,



CBS3aHHBIX C BBEJIEHUEM B JelcTBHE ApOUTPaKHOTO MIpoleccyalbHOro Kojekca Poccuiickoit
Oeneparun").

Cpox paccMOTpeHus Jiefia O MPUBJICUCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH MOYKET
ObITh TMpOJJICH apOUTPaKHBIM CyIOM He Oojlee YeM Ha Mecsll MO XOJaTalCTBY JIMIIL,
y4acTBYIOUIMX B Jeiie, JU0O B cilydyae HEOOXOAUMOCTH B JONOJHHUTEIBHOM BBISICHEHUU
oOcrosiTenscTB Aena. OIHAKO pacCMOTpEHHUE JAelia MOXKET ObITh OTJIOXKEHO JIMIIL B Mpeaenax
CpOKa JaBHOCTHU TPHUBJICYCHHUS K OTBETCTBEHHOCTH. O MPOMAJIEHWU CpOKa apOUTPAKHBINA CyI
BBIHOCHUT OIpe/ieTICHNE, KOTOPOE TOIKHO OBITh MOTHUBHPOBAHHO.

[Ipu paccMoTpeHMHM nena CyJ MOXET YCTaHOBUTBH, UTO 3asBJICHHWE aJIMHUHUCTPATHUBHOTO
opraHa O TPHUBJICYEHUH K AaJIMUHUCTPATUBHOM OTBETCTBEHHOCTH WIU MPOTOKONT 00
aIMUHUCTPATHBHOM  TPABOHAPYIICHWHM  COJAEPKAT  HEMPABHIBHYIO  KBaJTH(PHUKAIUIO
COBEPIICHHOTO MTpaBoHapylieHus. B 3ToMm ciyuae cy BiipaBe NPUHATH PELICHHE O MPUBICYCHUN
K aJMUHUCTPATHBHON OTBETCTBEHHOCTH B COOTBETCTBUH C HajyIekamied kBanmdpukamuei. [Tpu
9TOM YKa3aHHBIH B TPOTOKOJE (DaKT MpaBOHAPYIICHHWS U MPEICTaBICHHBIC JOKa3aTeIbCTBA
JOJOKHBI OBITh JTOCTATOYHBIMHU JUISI ONPEICIICHUS WHOW KBAIM(HUKAIMK IPOTHBOIPABHOTO
TeSTHUSL.

C TOukM 3peHHs OOIMMX TMPUHIMIIOB TMPABOCYIUS HW3MEHEHHUE TMPEIBAPUTEIHHOM
IOPUANYECKOI KBaMU(UKALUK B CTOPOHY CMSITYCHHsS] OOBUHEHUS SBIISIETCS BIIOJIHE JOITYCTUMBIM
KOHCTUTYIITMOHHBIM MEXaHU3MOM HOPHJIMYECKOM OTBETCTBEHHOCTH. Bmecte ¢ Tem Inroboe
U3MEHEHHE KBaTH(PUKAIUU MOXKET MPOUCXOIUTH MPH YCIOBUH, YTO JIUIO MPHUCYTCTBYyeT. [lpu
pELIeHUH JaHHOTO BOIIpOCa M €My IPEAO0CTaBI€HAa BO3MOKHOCTbh pealii30BaTh CBOE IPAaBO Ha
3amuTy. Takum o0Opa3oMm, eclid HOBas [puaddeckas KBanu(ukanus HE BIHUAET Ha
MOJABEAOMCTBEHHOCTh Jieja 00 aIMHUHUCTPATUBHOM NPABOHAPYIICHUU apOUTPAKHOMY CYIY,
JUIO TPUCYTCTBYET B CyA€OHOM 3aceJaHHM M HE 3asBlIeT OOOCHOBAHHOTO XojaTaiicTBa 00
OTJIO)KEHUU CIIyLIaHMsI JI€Ja, CyJ BIIpaBE B CBOEM DPELIEHUM yKa3aThb 3aKOHHOE OCHOBAaHUE AJIs
MPUBIICYCHHS] K aIMUHUCTPATUBHON OTBETCTBEHHOCTH, €CJIH MPHU 3TOM HE YXY/IIAeTCs IPaBOBOE
MIOJIO’KEHHUST OOBHHSIEMOTO.

VYXyauieHne mpaBOBOTO  IMOJIOKEHHS  OOBHHSEMOTO  IOPUIMYECKOrOo  JIUIa WU
WHJUBUYyAIbHOTO MPEANPUHUMATENS MPOUCXOAUT B TOM Ciydae, €ClIM HOBas HOpPUAUYECKas
KBaJM(UKaMs MpeaycMaTpuBaeT Oojee CTporoe aJMHUHHCTPATUBHOE Haka3aHHe. A MMEHHO
HU3IIAas TPaHWIA aJMUHHCTPATUBHOTO mTpada sBisercs Ooyee BBHICOKOW (MPU 3TOM BEPXHSS
rpaHMlla MOXET OBITh W HUXKE), €CIM CaHKIMUS MpeayCMaTpUBAET JOMOJHUTEIHHOE
aJIMIUHHUCTPATHBHOE HaKa3aHUE, KOTOPOTo He OBLIO MO paHee MPeIbsIBICHHOMY OOBHHEHUIO WU
OHO OBUIO JIbTEPHATUBHBIM, a CTAJI0 UMIIEPATUBHBIM, U T.II.

Bmecte ¢ Tem, ecnm B pe3ynbrare NepeKBaIU(HUKAIIMM COCTABICHHWE MPOTOKOIA O
COBEpUICHHOM IpPaBOHAPYIIEHWH HE OTHECEHO K MOJHOMOYHSIM OOpaTHBIIETOCS C 3asBIIEHUEM
opraHa, CyJ HE BIpPaBe MNPUHITh PEIICHHE O TMPUBJICUYECHUH K AJMUHUCTPATUBHOMU
OTBETCTBEHHOCTH.

Kpome Toro, ecimi B COOTBETCTBHH C HaANEXKaIeH KBaTH(PUKAIIUEH pacCCMOTPEHHE Jela O
MPUBJICUCHUN K aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH, corjacHo 4. 3 cT. 23.1 KoAIl P®, ne
OTHECEHO K TOJBEAOMCTBEHHOCTH apOUTPaXHOTO CyJa, CYJ BBIHOCHT OMpPEIEICHHE O
MPEeKpaleHu TPOU3BOACTBA B apOUTPa)KHOM CyJ€ U O BO3BpAlllEHUU MpPOTOKoja 00
aIMUHUCTPATUBHOM  MPABOHAPYIIEHMM W  NOpWIAraéMblX K  HEMy  JIOKYMEHTOB
anmuauctpatuBHomy oprany (Ilocranosnenue ITnenyma BAC P® ot 2 utons 2004 r. N 10 "O
HEKOTOPBIX BOMPOCAX, BO3HUKIIMX B CyAcOHOW MpakTUKEe MPU PACCMOTPEHUH pAenl 00
aIMUHUCTPATUBHBIX MMPAaBOHAPYIICHUAX").

[Ipu paccMoTpeHHU aena CleAyeT yYUThIBATh OCOOCHHOCTH HAJIOKEHHUS B3BICKAHUS Ha
UHAMBHUIYAIbHBIX  MpeANpUHUMATENeld, KOTOpble MOTYT HECTH  aJIMUHUCTPATUBHYIO
OTBETCTBEHHOCTh KaK JIOJDKHOCTHBIC JIMIIA, €CJIM 3aKOHOM He ycTaHoBleHO uHoe (cT. 2.4 KoAll
P®). Taxke HEOOXOAMMO MPUHUMATh BO BHHUMAaHHE BO3MOXXHOCTH OCBOOOXKICHHMSI JIMIA OT
QIMUHUCTPATUBHOM  OTBETCTBEHHOCTH TP  MaJO3HAYUTEIBHOCTH  AJMUHUCTPATUBHOTO
npaBoHapymieHus (ct. 2.9 KoAIl PO).



OcBoOoXxmass U0 OT AIMHUHHCTPATUBHOW  OTBETCTBEHHOCTH IO  OCHOBAHHIO
MaJIO3HAYUTENIBHOCTH, CYJ JOJDKEH YUYUTHIBATh XapaKTep MpaBOHAPYIIEHUS UCXOIS U3 TOTrO, YTO
npu (GOpMAILHOM HAJIMYHMH BCEX MPHU3HAKOB COCTaBa MPaBOHAPYIICHUS TIOCIEHEE caMo 10 cebe
HE COJIEP’KUT KaKUX-TMOO CYIECTBEHHBIX YIpO3 OXpaHAEMbIM OOIIECTBEHHBIM OTHOIIEHHUSIM. B
TO K€ BpeMs TaKHe OOCTOSATENbCTBA KaK, HAIPUMEpP, JIUYHOCTh U UMYLIECTBEHHOE IOJIOKEHUE
NPUBJIEKAEMOr0 K OTBETCTBEHHOCTH JIMI[a, JOOPOBOJBHOE YCTPaHEHUE IOCIEICTBUIA
[IPaBOHApYLICHUs,, BO3MELICHHE IPUYMHEHHOro  ymepda HE  CBUJETENIBCTBYIOT O
MaJIO3HAYUTEIIBHOCTH  MPAaBOHApPYIICHHUsA, a YYMTHIBAIOTCA CyAOM IIpM  HAa3HA4YE€HUU
aIMUHUCTPAaTUBHOTO HAKa3aHHUs.

IIpu paccmoTpeHuM Jena cyz IOJDKEH MPOBEPSTh, HE HUCTEKIM JM CPOKU JaBHOCTU
IPUBJICYEHUS] K OTBETCTBEHHOCTH, YYHUTbIBasg TIpaBWIa MCUUCICHHUS JIAHHBIX CpPOKOB,
yctaHoBieHHbIE CT. 4.5 KoAIl P®. Ha3BanHble CpOKM HE MOJJIEKAT BOCCTAHOBJIEHUIO, IO3TOMY
CyI B Cllydae UX MpPOMYyCKa NMPHHUMAET pelIeHHe 00 OTKa3e B Y/IOBJIECTBOPEHHH TPeOOBaHWUs
aIMMHHUCTPAaTUBHOIO OpraHa O IPUBJIECYEHUH K OTBETCTBEHHOCTH.

[IpoBepsisi coOnroAeHNE CpOKa JABHOCTH B CUTYallMM JUISILIErOCs IpPaBOHApYLIEHUs, CYJ
JIOJDKEH MCXOAMTh M3 TOr0, 4TO JAHEM OOHApYXEHHMsS aJMUHUCTPATHBHOIO IPAaBOHAPYIICHHS
CUUTAETCS JI€Hb, KOTJA JOHKHOCTHOE JIMIO, YIIOJTHOMOUYEHHOE COCTABIIATH IMPOTOKOJI O TaHHOM
aJIMUHUCTPAaTUBHOM TIPaBOHAPYIIEHUH, BBIABWIO (akT coBeplleHus mocienHero. Ecmu
JUIAIIeecs TpaBOHAPYIIEHHE TIOCIE €ro BBIABICHHUS HE TMPEKPalmieHo (AKTUYECKA HIIH
IOPUJIMYECKH, TO CO JHS HOBOI'O OOHAPYKEHUs JUISIILErocsl IpaBOHapyIIeH!s] HAUMHAETCS] HOBBIN
CPOK JJaBHOCTHU IIPUBJICYEHUS K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

Ilo pesynbraraM paccMOTpeHHUs Jejla CyJ IPUHHUMAET pEUICHHE O IPUBICYECHHUU K
aJMUHHUCTPAaTUBHOW OTBETCTBEHHOCTH WJIM OO0 OTKa3e B YJOBJIETBOPEHUHM TpeOOBaHUs
aIMMHHMCTPAaTUBHOIO OpraHa O IPHUBJICYCHHM K aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH, a HE
MOCTAaHOBJICHHE, KaK 3TO mpeaycMoTpeHo B cT. 29.9 KoAIl P®. B pgannom ciywae Takke
nerctByet npuHuun npuopurera npasui AIIK PO nag Hopmamu KoAlIl P®, uto ormeudeHo B 1.
18 Ilocranosnenus [Inenyma BAC PO ot 9 nexabps 2002 r. N 11 "O HekoTOpBIX BONpocax,
CBSI3aHHBIX C BBEJCHUEM B JIeHCTBHE APOUTPaKHOTO MPOIECCYyaTbHOTO Kojekca Poccuiickoi
Oenepanun".

OcobenHocTu cyeOHOro pa3duparenbcTBa
Y PE30JTIOTUBHOM YacTH peLICHUS

Crateeii 206 AIIK P® ycraHOBI€HO, YTO B pE30JIOTHBHOM 4YacTH pEUICHUS O
IMPUBJICYCHUU K aZ[MHHHCTpaTHBHOfI OTBCTCTBCHHOCTHU JOJIKHBI COACPKATHCSA: HAUMCHOBAHUC
JUIa, TPUBJIEYEHHOTO K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH; €r0 MECTO HAXOXACHUS WU
MECTO JKUTEIbCTBA; CBEICHUS O €r0 rOCYJIapCTBEHHON PETUCTpAlMU B KaYECTBE IOPUIUUYECKOTO
JUla WIM WHIUBUAYAJIbHOTO TpEANpPUHUMATENS; HOPMbl 3aKOHA, HAa OCHOBAHHUU KOTOPBIX
JaHHOC JIMIIO IMPUBJICKACTCA K aIIMHHPICTpaTI/IBHOﬁ OTBCTCTBCHHOCTU; BUJ aAMUHUCTPATUBHOI'O
HaKa3aHWs W CaHKUUHU, BO3JIO)KEHHBIE HA JIMLO, MPHUBJICYEHHOE K aJMHHHUCTPATHUBHON
OTBCTCTBCHHOCTH.

Konuio penienus apOoutpakublil cyJl B TPEXIHEBHBIA CPOK CO JHS NPUHATHS HAIPaBIISIET
JMLAM, YYaCTBYIOIIUM B Jieiie. Takke CcyJ MOYKET HAIllPaBUTh KOIUIO PELICHHS B BBILIECTOSIINN
B MOPSJIKE OTYMHEHHOCTH aIMUHUCTPATUBHBIN OpraH.

Pemtenue mo ACly O MNPUBJICUCHUHN K aﬂMHHHCTpaTHBHOﬁ OTBCTCTBCHHOCTHU BCTYIIACT B
3aKOHHYIO cuily 1o uctedeHuu 10 gHel co OHS ero MpUHATHS, MPH YCJIOBUU YTO HE MOJaHa
arreJIsIMruOHHas )KaJIOGa. B CJIy4dac mogavuu )Ka.IIO6I:I pemicHue, €Cjin OHO HC M3MCHCHO WJIM HC
OTMEHEHO, BCTYMAeT B 3aKOHHYIO CHIJIy CO JIHSI MPUHATHUS MIOCTAHOBJIECHUS apOUTPAKHBIM CYIOM
aHGJIJIHL[HOHHOfI HWHCTAHIINU.

[Mopsmok paccMOTpeHus Aes 00 OCTIapUBaHUK PEIICHUN
aJIMUHHUCTPATUBHBIX OPTaHOB O MPUBJICYCHUH K



aJMMUHHUCTPATUBHON OTBETCTBEHHOCTH (CT. cT. 207 - 211 AIIK P®)

Jlena 00 ocnapuBaHMM pEIIEHUH TOCYAAPCTBEHHBIX OpPraHOB, HWHBIX OPraHOB,
JNOJDKHOCTHBIX ~ JIML,  YIOJIHOMOYEHHBIX  paccMaTpuBaTh Jela O [PUBICYECHUH K
aJMUHHUCTPATUBHOW  OTBETCTBEHHOCTH (aAMHHHUCTPATHBHBIE OpPraHbl), paccMaTpPUBAIOTCS
apOUTPaKHBIM CYyJIOM 10 OOIIMM IpaBUJIaM MCKOBOTO MPOM3BOJCTBA C YYETOM OCOOEHHOCTEM,
yctaHoBiIeHHBIX B TJ1. 25 AITK PO u B r1. 30 KoAIl PO.

Yacte 3 crarbu 30.1 KoAIl P® ykaswsBaer: '"[locraHoBienue 1o paemy 00
aJMMUHHUCTPAaTUBHOM IPABOHAPYIICHWH, COBEPIIEHHOM IOPUIMYECKUM JIMIIOM WU JIUIOM,
OCYILECTBIIAIOLIMM TPEANPUHUMATEIbCKYIO JEATENBHOCTh 0€3 00pa3oBaHMs HOPUAMYECKOTO
auna, o0XxalyeTcsi B apOUTPaXKHBIM CyJl B COOTBETCTBUU C apOUTPaKHBIM IPOLECCYaTbHBIM
3akoHonarenbcTBOM". B otinune ot KoAIl P®, 4. 1 ct. 207 AIIK P® xoHKpeTu3upyer, 4yTo
NPUBJICUYCHUE TAKOTO JIMIa K OTBETCTBEHHOCTH JOJDKHO OBITH CBSI3aHO C OCYIIECTBICHHEM UM
IPEIIPUHUMATEIBCKON WM NHOM YKOHOMHUYECKON JEATEIIBHOCTH, B UEM BBIPAYKAETCS CYIIHOCTh
apOUTPaXHOTO CyJAa Kak CHEUaJM3UpPOBAHHOIO CyJa IO PACCMOTPEHHIO SKOHOMHYECKHX
CIIOpOB.

Hecmotps Ha To uTto AIIK P® B ornmune ot KoAll P® rosoput He 00 00kanoBaHun
IIOCTaHOBJICHHUS O JIeNTy 00 aJMUHUCTPATUBHOM IPAaBOHAPYLIEHUH, a 00 OCIIapUBaHUU PELICHUs
0 TPUBJICUYCHHH K aJMUHHCTPATUBHOW OTBETCTBEHHOCTH, (DAaKTHYECKH B apOUTPaKHOM CyHe
OCIIapUBAETCsl AJMMHUCTPATHBHBI aKT TI0J] Ha3BaHWEM 'NOCTaHOBJIEHUE MO Jery 00
aJMUHHUCTPATUBHOM IIpaBOHAPYILLIEHUU".

Takue mNocTaHOBJIEHUS MOTYT OBITh IBYX BHJOB: O Ha3HauY€HHM aJMUHHUCTPATHBHOIO
HaKa3aHMs WU O MPEKpalleHuH npousBojacTBa 1o neiy (cr. 29.9 KoAll P®). 1 tot u npyroi
BUJI TIOCTAHOBJICHUH MOXET OBITh OCIIOPEH B apOUTPasKHOM CY/IE.

Wuble BUABI pelieHui, IpUHUMaeMble aIMUHUCTPATUBHBIM OPraHOM B X0J1€ MPOU3BOJICTBA
1o JesTy 00 aIMUHUCTPATUBHOM MPaBOHAPYIIEHUH (B TOM YHCIIE PEILIEHHs O BO30YXKIECHUH /e
00 aJIMUHHCTPATUBHOM IIPABOHAPYLICHUM, O TNepeaaye Jela IO MOJBEIOMCTBEHHOCTH, 00
OTJIOKEHUU PAaCCMOTPEHUs JeNla, O MPOJICHUH CpOKa aJMHUHUCTPATUBHOIO pacClelOBaHMs), HE
MOTYT COCTaBJIAITh CAMOCTOSITENIbHBIA MpPEAMET CyIeOHOro pa30oupaTenbcTBa U JOJDKHBI
OCIIApUBATBLCS TOJIBKO BMECTE C HTOTOBBIM pEIICHHEM IO neny. Ha3BaHHBIE BUIBI aKTOB HOCST
BCIIOMOTATENbHBIN MPOLIECCYATbHBIH, MPOMEXYTOUHBIN XapakTep U caMH Mo ce0e orpaHuYeHHS
IIPAaB YYaCTHUKOB MIPEANIPUHUMATEIBCKOMN IEATEIbHOCTH HE BIEKYT.

Ecmu neno 06 o0kanoBaHUM pELICHUS aJIMUHHCTPATHBHOTO OpraHa O IPHUBICYEHUU K
aJIMUHUCTPAaTUBHOM  OTBETCTBEHHOCTH  HEMOJBEIOMCTBEHHO apOUTpaXXHOMY Cydy, TO
IIPOM3BOJICTBO MO JEy MOJIEKHUT IPEKPALEHUIO, O YEM CYJl BBIHOCUT ompeneneHue. B nanaom
clydae HeMmpUMEHUMBI TTos1okeHus 4. 4 ¢T. 30.2 u 4. 3 cT. 30.7 KoAIl P®, npenycmarpuBaroime
nepeaadyy *ajnoObl HAa MOCTAaHOBJECHHE MO Jeny 00 aJMHHUCTPATHBHOM IPAaBOHAPYILICHUU IO
II0JIBEJOMCTBEHHOCTH.

Cnenyet noguepkHyTh, uto § 2 1. 25 AIIK P® omnpenenser nopsiiok pacCMOTPEHUs €7
00 ocriapuBaHUM PEUICHUN aJIMUHMCTPATUBHBIX OPraHOB O MPUBJICYEHUU K aIMUHUCTPATUBHOU
OTBETCTBEHHOCTH. B cBf3u ¢ »3TUM coaepxkamiuecs B JaHHOW IJVIaBe IIpaBWJIa HE
pacnpoCTpaHsIOTCS Ha MOPSAOK PacCCMOTPEHMsI aleUIALMOHHBIX M KAaCCAIl[MOHHBIX Kajgo0 Ha
pemeHust apOUTPaXXHOTO CyAa, HOPUHATBHIE TOCIEAHUM IO pe3yjibTaTaM pacCMOTPEHHS
IIOJIBEJOMCTBEHHBIX €MY JIe]1 O IIPUBICYCHUN K aIMUHUCTPATUBHOU OTBETCTBEHHOCTH.

[MoncynHocts gen 00 OOaloBaHMM PpEIICHUH aJMUHUCTPATHBHBIX OpPraHOB O
MIPUBJICUCHUN K aJMUHUCTPATHBHOM OTBETCTBEHHOCTHU ycTaHOBJeHa 4. 1 cT. 208 AIIK P®. B
COOTBETCTBUHM C JIaHHOW CTaTbel 3asBICHHE IIOJACTCSI B AapOUTPaKHBIA CyI MO MECTY
HaXO0XJICHUS WIM MECTy JKUTEIIbCTBA 3asBUTENA. Eciau mpu pemieHUMM BOIpoca O IPUHATHU
3asBJICHHSI K MPOU3BOJCTBY YCTAaHOBJIECHA HEMOACYAHOCTD Jefla JaHHOMY apOUTPaKHOMY Cyay,
TO cyn Ha ocHoBaHuu m. 1 4. 1 cr. 129 AIIK P® Bo3Bpamaer 3asBieHUE, O YEM BBIHOCHUT
OIIpe/ieIICHUE.



OcobOeHHOCTH CyOBEKTHOTO COCTaBa

Jlunamu, y4acTBYIOUUMH B J€Jie, SIBISIFOTCS CJIEAYIOIINE CTOPOHBI: IOPUANYECKOE JIUIO
(MM MHAMBUAYAIbHBIN TpEINpPUHUMATENh), oOpaTuBIeecs (0OpaTUBIIHIICS) ¢ 3asBICHHEM 00
OCIIApUBAHUU PEIICHUS aJIMUHUCTPATUBHOIO OpraHa O MPHUBJICYEHUU K aJMHHHUCTPATHUBHOU
OTBETCTBEHHOCTH, M aIMUHMCTPATUBHBIA OpraH (HO He JOJKHOCTHOE JIUIIO, BBIHECILEE akKT),
pelieHre KOTOporo OCnapruBaeTcs.

ApOutpaxHsblil mporeccyalbHblii Kojeke PO mpenocrasiser npaBo ocnapuBaTh peICHUs
O MPUBJICYEHUH K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH TOJIBKO JIMLIAM, IPUBJIEUYEHHBIM K 3TOU
OTBETCTBEHHOCTU. COOTBETCTBEHHO, HE MOXET MHUIIMMPOBATh B Cy/€ TAaKOE JIeJI0 NOTEPIIeBIINN
WJIM UHBIE JIUIA, K TAHHOW OTBETCTBEHHOCTH HE MPUBJICUEHHBIE.

B vactu 2 cratbu 210 AIIK P® noMuMo nu1, y4acTBYIOIIMX B JI€Jie, YHOMUHAIOTCSA TAKKe
"npyrue 3auntepecoBanuble auna". [lox TakoseiMu B AIIK P® nonpasymeBatorcs: pusnueckue
U IOpUIMYECKHE JIMIa, KOTOPBIM aJMUHHUCTPATUBHBIM IPABOHAPYIIEHHUEM MPUYUHEH
¢u3znyecKuil, UMyILIECTBEHHBIN WM MOPAJIbHBIM BpeJl M KOTOPbIE, coryiacHo nojoxeHusm KoAll
P®, umerot craryc morepneBumx (CT. 25.2); NOIKHOCTHOE JIMIO, COCTABUBIIEE MPOTOKOJ 00
aJMUHHUCTPAaTUBHOM I[IpaBOHApyLIEHUH (OCOOEHHO B Cily4yae, €ClIUM HPOTOKOJ COCTaBUIIO
JOJDKHOCTHOE JIMLIO OAHOTO OpraHa, a JAeiao o0 aJMUHUCTPaTHBHOM IpaBOHApPYIIEHUH
paccMaTpuBaaM  JApPYyrol  opraH = WIM  JOJDKHOCTHOE  JIMIO B  COOTBETCTBHM  C
IOJIBE€/IOMCTBEHHOCThIO, ycTaHOBIeHHOM r1. 23 KoAIl P®); cBuuerenu, cnenuaiuct WiId
JKCIEPT.

3asiBiIeHHE 110 JieTy 00 OClapuBaHUM PELICHUs aIMUHUCTPATUBHOTO
OpraHa o IpUBJICYECHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH

[Tpou3BOACTBO MO [Ty O MPU3HAHUM HE3aKOHHBIM PEIeHUsl aIMUHUCTPATUBHOTO OpraHa
BO30yXKIaeTcs CyJIOM IO 3asfBICHHMIO MpPOKypopa JIMOO JMIa, MPHUBICYEHHOTO K
aJIMUHHUCTPATUBHON OTBETCTBEHHOCTH 3a COBEPILIEHUE COOTBETCTBYIOIIETO IPABOHAPYIIICHHUS.

3asBieHHE MOAAeTCsl B apOUTPpaKHBIN cya B TedeHue 10 qHEH co JHSA MOMYy4YEHHS KOIUHU
OCIIApUBAEMOTr0 TOCTAHOBJICHUS, €CJIM MHON CPOK 00’KajoBaHMS HE YCTaHOBIEH (eaepaabHbIM
3akoHOM. CpOK Ha MoJauy 3asBICHHUS MOXET OBITh 10 XOAATAHCTBY 3asiBUTENS] BOCCTAHOBJICH
CyJIOM B TOM CJIy4ae, €CJId OH MPOITYIIECH M0 YBaXKUTEIbHON MPUUKHE JTU00 ero BOCCTaHOBJICHHE
MO3BOJIMT YCTPAHUTH HAPYIICHUS TPaB 3asBUTENS, OMYIIEHHBIEC aIMUHUCTPATUBHBIM OPTaHOM.

Cyn He BpaBe 0TKa3aTh B YJOBJIETBOPEHUH 3asBIIEHUSI O BOCCTAHOBJICHUHU MPOITYIIIEHHOTO
CPOKa, €CIIM IPUHATOE aAMUHUCTPATUBHBIM OPraHOM IIOCTAHOBJIEHUE SBJIETCS HE3aKOHHBIM, TO
€CTh TIOCTAaHOBJICHHE BBHIHECEHO HEKOMIIETEHTHBIM OpraHOM; aJAMHHHMCTPAaTHUBHOE HaKa3aHHE
HA3HAUYEHO TMPU HAIWYUKU OOCTOSTENBCTB, HCKIIOYAIOUIMX MPOM3BOJACTBO MO Jeny 00
aIMUHUCTpaTUBHOM IipaBoHapyIeHuu (cT. 24.5 KoAlIl P®D).

TpeboBanust k ¢GopmMe U COACPKAHUIO 3asBICHHS 00 OCHApUBAaHUM PpEIICHUI
aIMUHHUCTPATUBHBIX OPraHoB O MPHUBJICYEHUH K aJIMUHUCTPATUBHON OTBETCTBEHHOCTHU
yctanoBieHsl 4. 1 ct. 209 AIIK P®. [ToMmumo oOmmx CBEACHHIA, KOTOPBIE JOJKHBI COIEPIKATHCS
B TaKOM 3asiBJIEHUM B COOTBETCTBHM C 4. 2 cT. 125 AIIK P®, B 3asBieHUH yKa3bIBAIOTCS:
HAaUMEHOBAHHUE aJIMUHUCTPATUBHOIO OpraHa, MPHUHSBILIETO OCIAPUBAEMOE PELICHHE; HAa3BAHUE,
HOMeEp, JaTa MPHUHITHS OCMapUBaeMOIo PEIICHUs U WHbIE CBEJCHUS O HEM; MpaBa U 3aKOHHbIE
MHTEPECHl 3aBUTENS, KOTOPhIE HApPYIIEHbI, IO €0 MHEHUIO, OCIIapUBAEMbIM PEIIEHUEM (peub
UAEeT O MpaBax M 3aKOHHBIX HMHTepecax B cdepe NpeAnpUHUMATENbCKON AESITeNbHOCTH,
MOCKOJIBKY UMEHHO C 3TOW JEATENIbHOCTBIO CBS3BIBACTCS KOMIIETEHIMS apOMTPa)KHBIX CYJIOB);
TpeOOBaHUE  3asBUTENSI W  OCHOBaHUS, IO KOTOPHIM OH  OCIApUBaeT  pelIeHUE
aJIMUHUCTPATUBHOTO OpraHa.

K 3asgBieHuto AOKHBI OBITh MNPUIOKEHBI TEKCT OCIApPUBAEMOr0 pELICHHS, a TaKke
YBEAOMJIEHME O BpPYUYEHUM WM HMHOM JOKYMEHT, MOATBEP)KIAIOIIME HANpPaBJIECHUE KOIUU



3asBIeHUd 00 OCHapUBaHUM pELIEHUS B aJMUHUCTPATUBHBIM opraH, ero npuHsBuMil. B
INPOTUBHOM CiIydae 3asBJICHHUE MOJJICKUT OCTABICHUIO 0€3 IBI)KEHUSL.

Ecnu 3agBnenue mojaHo ¢ HapywmeHuem cr. cr. 125, 126 AIIK P®, t.e. dopma u
COJIepXKaHUE 3asBJICHUS HE COOTBETCTBYIOT NPEABSABISIEMbIM TpPeOOBAHUSAM, WM K HEMY HE
NPUI0KEHBI HEOOXOAMMBIE IOKYMEHTBI, apOUTPaXKHBIN CYJ] OCTABIISCT 3asBJICHUE 0€3 IBUKCHUS
U YCTaHAaBJIMBAET 3aBUTENIO CPOK, B TEUEHHUE KOTOPOIO JTOJKHBI OBITh YCTPAHEHBI HEJJOCTATKH.
OO0 3TOM CcyJ BBIHOCUT OIpEAETICHUE, B KOTOPOM CIIEIYET yKa3aTh Ha TO, YTO JOJDKEH CHENaTh
3asBUTEIb, YTOOBI JIENI0 OBLIO MPUHSATO CYAOM K IPOU3BOCTBY.

WHbple 1OKyMEHTBI, HEOOXOIMMBbIE MJisi TOJHOIO, BCECTOPOHHETO U OOBEKTUBHOIO
paspelIeHus cropa Mo CyILecTBY, CyJl MOXKET UCTpeOOBaTh y OpraHa, OCTaHOBJIECHHE KOTOPOTO
oOxaiyeTcst (3T0 MaTepHalibl aIMUHUCTPATUBHOTO IPOU3BOJCTBA - MPOTOKOJI, aKThl MPOBEPOK,
PEBU3UU U T.1I.).

JlanHOe 3asBl€HME TOCHOLUIMHON He obsaraercs. Ilo XxopmaraiicTBy —3asiBUTENs
apOUTPaXKHBIN Cy/1 MOXKET IPUOCTAHOBUTH UCIOJIHEHUE ocnapruBaemoro pemenus (ct. 208 AIIK
P®).

OCco0EeHHOCTH TOKa3bIBAHUA

[MpeaMeToM  1OKa3bIBaHUSI  SIBJISIETCS 3aKOHHOCTh W OOOCHOBAHHOCTH — PEIICHUSI
aJIMUHHCTPATUBHOTO OpraHa O NPUBJICYCHHUH K aIMUHHCTPATHBHOW OTBeTCTBeHHOCTH. Cyn
IPOBEPSIeT 3aKOHHOCTh M OOOCHOBAaHHOCTH OCIIAPUBAEMOTO aKTa, YTO XapaKTepHO I Cyna,
paccMaTpHBAIOIIETO KaIo0bl Ha y)Ke MPUHSATHIC aKThl 10 Pe3yJIbTaTaM PacCMOTPEHHMS JieNia I10
cymectBy. Takke CyJ yCTaHAaBIMBaeT OOCTOSTENBCTBA, MMEIOIIME 3HAYCHUE JUIS JIeNa, 4TO
XapakTepHO sl Cy/a (opraHa) nepBoil HHCTAHIMH, PACCMATPHUBAIOILETO JICNIO TO CYIIECTBY.

[TpoBepka 3aKOHHOCTH PEIICHUS aJMHHUCTPATUBHOTO OpraHa BKIIIOYACT B ce0sl MpPEexK.Ie
BCETO YCTAHOBJICHHE OTCYTCTBHSI OOCTOSTEIBCTB, MCKIIIOYAIOIIMX IPOU3BOACTBO IO JEINY,
HalpUMep OTCYTCTBUE COOBITHS aJIMHHUCTPATUBHOTO IPAaBOHAPYIICHHS, OTMEHA 3aKOHa,
YCTaHOBUBILETO aJMHHHCTPAaTUBHYIO OTBETCTBEHHOCTh, M T.I. Takke O 3aKOHHOCTH W|
00OCHOBAaHHOCTH PEIICHHS CBHJCTEILCTBYET COBOKYITHOCTh APYIHX (PaKTOB: HAJMYHE COCTaBa
aIMHHUCTPAaTUBHOTO IPAaBOHAPYLICHHS; COOJIOICHHE CPOKOB JABHOCTH IIPUBJICYCHHS K
OTBETCTBEHHOCTH; COOJIIOJICHUE YCTAHOBJICHHOTO 3aKOHOM TMOPS/IKA TPHUBICUCHHS JHIA K
aIMHHUCTPATUBHOM OTBETCTBEHHOCTH; APYTUe 00CTOSATENHCTBA, HMEIOLIHE OTHOLICHHE K JICITY.

[lpu paccMoTpeHuu Jnena 00 OCHAPUBAHUM PELICHUS AJIMHUHUCTPATUBHOTO OpraHa o
HAJIO)KCHUHU a]MHHHCTPATUBHOTO B3BICKAHHS Cy] B 0053aTEIIbHOM IOPSIIKE POBEPSICT HATUYHE
COCTaBa MPABOHAPYIICHUS, IOCKOJIIbKY OTCYTCTBHE COCTaBa MPABOHAPYIICHHS TAKKE UCKITIOYACT
IPOU3BOACTBO I10 Jey. 31eCh JKe MPOBEPSETCs COOTBETCTBUE KBATU(PHKAIIMU HEIPABOMEPHBIX
JCUCTBHM  TNPAaBOHAPYIIUTENS  TUCIO3MLIMU TOM  CTaThH, KOTOpas IpelyCMaTpHBacT
OTBETCTBEHHOCThH 32 IPABOHAPYIICHHUE, XapaKTep ¥ pa3Mep MPHYMHEHHOTO aMHHUCTPATUBHBIM
IpaBOHApYILICHUEM ylIepoa.

Kpome Toro, mpu mpoBepke 3aKOHHOCTH U OOOCHOBaHHOCTH OCITAPHBACMOTO PEIICHHS O
NPUBJICYCHNH K aIMHHUCTPATUBHOIN OTBETCTBEHHOCTH HEOOXOIMUMO YCTAHOBHUTH, HE UCTEKIIH JIH
CPOKH JaBHOCTH TIPHUBJICYCHHS K aJIMHUHUCTPATHBHOW OTBETCTBEHHOCTH (OOLIMH CPOK - JBa
Mecsla co JTHS COBEpILCHHS MPAaBOHAPYIICHHUS, CIICIIMAIBHBINA - OMUH rox). [Ipu 3TOM ciemyer
IPUHUMAaTh BO BHUMAaHHE TNpaBWIa HCYHCICHHS JaHHBIX CPOKOB TIPH  JUISIIUXCS
NPaBOHAPYIICHUSX.

[Ipy paccMOTpeHHMH Jenia NPOBEpKE IMOJUICKUT HE TOJIBKO MPAaBUIBHOCTH MPUMEHECHUS
HOPM MaTepUaIbHOTO IMPaBa O HAIOKEHHU aJMHHUCTPATUBHOTO B3BICKAHUS, HO M COOJIIOZCHUE
YCTaHOBJICHHOTO TIOPSI/IKa MPHUBJICYCHHS K aIMUHACTPATHBHON OTBETCTBCHHOCTH.

[IpoueccyanpHple HapyIICHHsS TPHBICYCHUS K aJMHHUCTPATUBHON OTBETCTBEHHOCTH
MOTYT HOCHTH JBOSKHI XapakTep. C OJHOI CTOPOHBI, UMHU SIBIISIOTCS HAPYIICHUS HPOLETYPhI
NPUBJICYCHHS] BAHOBHOTO JIMIA K OTBETCTBEHHOCTH, KOTOPBIC NMPHUBEIH K OIIMOOYHBIM BBIBOJIAM
IpH  HAJIOKEHHM B3BICKAHWS, TMOCTaBWJIM IOJ] COMHEHHE MPABHJIBHOCTH  BBIBOJIOB



aJIMUHHCTPATHBHOTO OpraHa (HeJA0Ka3aHHOCTh COOBITHS MTPABOHAPYIIICHUS WM BUHA JIMIIA B €rO
B coepuienun). C Apyroil CTOpOHBI, TMpoliecCyallbHble HApyHIeHHS MOTYT HOCUTH
HECYIIECTBECHHBI XapaKTep, YTO MOXET M HE IMOBJIHITh HA 00OOCHOBAaHHOCTH TPHBIICUCHUS K
OTBETCTBEHHOCTH (HANpUMEp, COCTaBJICHHUE MPOTOKONA C HAPYIICHHEM CPOKa, YCTAaHOBICHHOTO
m. 1 ct. 28.5 KoAlIl PO, xots u B ipenenax o0IIETo IBYXMECIYHOTO cpoka). B mepBom ciyuae
HApyIICHUs TOpsAKa TPUBICYEHHUS K OTBETCTBEHHOCTH MPEIOMPEICNAIOT BbIHECEHHE
HE3aKOHHOTO PEIICHHS O MPHUBJICYCHUH K OTBETCTBEHHOCTH, B CBSI3M C YEM OHO JOJHKHO OBITH
OTMEHEHO, BO BTOPOM cllyuyae pelieHre afMUHUCTPATUBHOTO OpraHa ClIeIyeT OCTaBUTh B CHJIC.

[Ipu paccmoTpenun paena o0 ocCnapyuBaHWK pEHICHUS aJIMHHHCTPATUBHOIO OpraHa
apOUTpaXHBIM Cyll HE CBs3aH JOBOJAAMH, COJEpKAllMMHCS B 3asABICHUH, U MPOBEpsET
ocrlapuBaeMoe pelieHue B MOJTHOM o0ObeMme. TeM camMbiM CyJ caM ONpEenemsieT MpeaMeT
JOKa3bIBaHUSI, BHIXOS 3@ TPEEINbI I0BOIOB CTOPOH.

B cootBerctBuM ¢ yacteio 4 ctathu 210 AIIK PO npu paccmoTpenun nena o0sI3aHHOCTh
JOKa3bIBaHUS ~ OOCTOSITENLCTB,  MOCIHY)KMBIIMX  OCHOBAaHMEM  [UIsl  IPUBICYCHHS K
aIMUHUCTPATUBHON OTBETCTBEHHOCTH, BO3JIO)KCHA HAa aJMUHUCTPATUBHBIN OpraH, MPUHSIBIIUN
ocrapuBaeMoe penieHre. Bmecte ¢ TeM nuio, ocnapuBaroliee JaHHOE pelIeHne, Takke 00g3aH0
J0Ka3aTh HAIMIUE WU OTCYTCTBHE TeX (DAKTOB, HA KOTOPBIX OCHOBAHKI €T0 TPEOOBAHUSI.

HeoOxoaumMbIM 10Ka3aTeNLCTBOM MPEKIE BCETO SIBISIETCS PELICHHE aJMUHHUCTPATUBHOTO
opraHa O TPUBJICUYEHUU K aJMUHHCTPATUBHOW OTBETCTBEHHOCTH, IMOCKOJIBKY HMEHHO 3TOT
JTOKYMEHT (ero colep:kKaHue) SBISIEeTCS OOBEKTOM HCCIENOBAHHS Ha MPEaMET 3aKOHHOCTH U
000CHOBAHHOCTH.

JpyrumMu  J0Ka3aTeNbCTBAMU  SIBISIOTCA:  MPOTOKON 00  aJAMHHHUCTPATHUBHOM
MIPABOHAPYIICHUH (B CITydae OTCYTCTBHUS MOXKET OBITh 3aTpeOOBaH CYyIOM y aJIMHHACTPATHBHOTO
OopraHa, TMpPHHIBIIETO OCHAapUBaeMOE pEIICHUE); JTOKYMEHTHI, MOATBEPKAAIOIINE CTaTycC
WHIUBUYyAIBHOTO  TMPEANPUHUMATENS WIM  OPUIAAYECKOro Juia  (CBUIACTEIHCTBO O
pEerucTpaiun); JOKYMEHThI, CBUACTEILCTBYIONINE O MPABOMOYUU aJIMUHUCTPATUBHOTO OpraHa
MO MPUBJIECYEHUIO JIMIA K IMUHUCTPATUBHON OTBETCTBEHHOCTH; JOKYMEHTHI, YKA3bIBAIOIINE Ha
CBS3b aIMUHUCTPATUBHOTO MPABOHAPYIICHUS C OCYIIECTBICHHUEM IMPEANPUHUMATENHCKON HIIN
WHON SKOHOMHUYECKOM JIeSITEeIbHOCTH; 10KA3aTENbCTBA, MOATBEPKAAIOIINE WU OIIPOBEPrarolme
HaJIMYUe JIPYTHX OOCTOSATENbCTB Jejia, Ha KOTOPHIE CTOPOHBI CCHUIAIOTCS KaK Ha OCHOBAaHHE
CBOMX TpeOOBaHWI M BO3paXCHHI; MHBIC JOKYMEHTHI (MCHbMEHHBIE 3aMEYaHHsI Ha MPOTOKOI
cyObeKkTa OTBETCTBEHHOCTH, 3aKJIIOUEHHUs DKCIepTa, IOKa3aHUsA CBUJAETENCH, JIOKYMEHTHI,
MPUOOIIEHHBIC K POTOKOITY, aKTHI U T.11.).

OcobenHocTu cyeOHOro pa3duparenbcTBa
Y PE30JIIOTUBHOM YacTH pEeLICHUS

Jlena o0 ocmapuBaHUU pEUICHUM aJIMUHUCTPATUBHBIX OpPraHOB O TMPUBJICYECHUU K
aJMUHHUCTPATUBHON OTBETCTBEHHOCTH JIMILI, OCYIIECTBISAIOMUX MTPEANIPUHUMATEIBCKYIO U UHYIO
SKOHOMMYECKYIO JESTeIbHOCTh, PACCMATPUBAIOTCSA apOUTPaKHBIM CYJOM IO OOIIMM IpaBUJIaM
HCKOBOTO TPOU3BOJCTBA, IpeaycMoTpeHHbIM AITK P® ¢ 0coOeHHOCTSIMU, YCTaHOBJICHHBIMH B
1. 25 AIIK P® u 1. 30 KoAII PO.

JlaHHbIE [1e1a paccMaTpUBAIOTCS CyAbeW €IMHOIIMYHO B CPOK, HE mpeBblmatromuil 10 guei
CO JIHA TOCTYIUICHUS B apOUTpaXHBIN Cy[ 3asBICHU, BKIIOYas BpeMs Ha MOATOTOBKY Jena K
cylneOHOMYy pa30upaTenbCTBY M NPUHATHE PEIICHUS MO ey, €CIM WHOE HE YCTaHOBIICHO
denepanbHbIM 3aKOHOM. VcuncieHne cpoka HaUMHAETCS CO JIHSA PETUCTPALMU MOCTYMHBILIETO B
apOUTpaKHBIN Cy[l 3asBJICHUS, OKOHYAHHE COOTBETCTBYET BRIHECCHHIO PEILICHHS IO JIEITy.

Cpok paccmoTpeHus aena ucuucisgercs no npasuiam cr. 113 AIIK PO, T.e. B HEro He
BKJIIOYAIOTCsl Hepabouue JHU.

B HekoTOphIX ciydasiXx, KOrJa HEBO3MOXHO PacCMOTPETh J€JI0 B YCTaHOBJEHHbIA 10-
JHEBHBIN CPOK, CyAbsl IPY HAJIMYUHU HA TO OCHOBAHUI MOXET OTJIOKUTh PACCMOTPEHHE Jea Ha



CPOK, HEOOXOAMMBIM Ui YCTpPaHEHHUS OOCTOATENbCTB, MOCITYKMBLUIMX OCHOBaHUEM IS
OTJIOXKEHHUs, HO He OoJsiee 4YeM Ha OJIMH MECHILL.

CoxkpallleHHBI CpPOK pacCMOTpPEHHUs] JaHHOW KaTeropuu Jnen TpeOyeT yaenarb ocoboe
BHUMaHHE W3BELICHUIO O BPEMEHU U MecTe CyJIeOHOT0 3ace/laHus JIML, YYacTBYIOIIUX B JEJe.
[lopsiok WX wm3BelIEeHUs, MOCIEACTBUS HESIBKU, NMPU3HAHUS SBKU 00S3aTEIbHON aHAJIOIMYHBI
NOPSIIKY PAaCCMOTPEHUS 1€ O IPUBJICYCHUH K aIMUHUCTPATUBHON OTBETCTBEHHOCTH.

ApOUTpaXHBIi  Cya  MOXET  TpHU3HATH  O0s3aTENbHOM  SIBKY  TPEACTABUTEIS
aIMMHHMCTPAaTUBHOIO OpraHa, NPHUHABILIEIO OCHApUBAaEMOE pEIIEHHE, a TaKkKe JIMIA,
oOpaTuBIIErocs B CyJ C 3asdBJIEHMEM, U BBI3BaTh HMX B CyAeOHOE 3acejaHue Uil Jadu
oObsicHeHuil. HesiBka naHHBIX JMI] B cyJaeOHoe 3acenaHue 0e3 yBaKUTENbHOW NPUYMHBI
ABJIIETCS. OCHOBaHHUEM I HAJIOXKEHUS IITpada B NOPSAIAKE U pa3Mepax, yCTAHOBJIEHHBIX B 1. 2
AIIK P®. D10 npaBuio pacnpocTpaHsIeTCs TAK)Ke Ha SKCIEPTa, CBUAETENS, IEPEBOIUHKA.

Pemienne cynma OMKHO COCTOSITh M3 BBOJHOM, OIKCATENIbHOM, MOTHBUPOBOYHOW U
PE30II0TUBHOM YacTel 1, MOMUMO OOIIMX CBEICHUH, COJIEpKaTh CBEIEHUS, ONPe/IeIEHHbIE B Y.
4 cr. 211 AIIK P®: "..Ha3BaHue, HOMEp, AaTa U MECTO IPUHATHUA, APYyTHe HEOOXOIUMbIE
CBelIeHUs 00 oOcCmapuBaeéMOM  pEIeHUM; HAauMEHOBaHME JIMLA, [PHUBICYEHHOIO K
aIMUHUCTPAaTUBHON OTBETCTBEHHOCTH, €r0 MECTO HaXOXKICHUS WIM MECTO JKHUTEIbCTBA,
CBEJCHHUS O €ro TOCYJapCTBEHHOM pEerucrpaluy B KauyeCTBE IOPUIUYECKOrO JIMLA WIN
WHJUBUAyaJIbHOTO IPEANPUHUMATENS; YKa3aHHE Ha IPU3HAHHWE PEIICHHsS HE3aKOHHBIM M €ro
OTMEHY IOJHOCThIO WJIM B YacTH, JIMOO Ha OTKa3 B Y/JOBJIETBOPEHUM TPEeOOBAHUS 3asBUTEIIS
MOJIHOCTHIO UJIU B YaCTH, JIMOO HA MEPY OTBETCTBEHHOCTH, €CJIM OHA U3MEHEHA CyJIOM".

OCOOECHHOCTBIO TMOpPSJKAa PACCMOTPEHHsI apOMTPaKHBIM CYyAOM Jell 00 ocHapuBaHUM
peleHni aIMUHUCTPATUBHBIX OPTaHOB O MPUBJICYEHUH K aIMUHUCTPATUBHOW OTBETCTBEHHOCTH
SBISIETCA TO, 4YTO apOUTPaXHbI CyJI TOJIBKO YCTaHABIMBAET, SIBISETCA JIM peEllIeHUe
aIMUHUCTPATUBHOTO OPraHa O MPUBJICYEHUHU K aIMUHUCTPATUBHON OTBETCTBEHHOCTH 3aKOHHBIM
U 000CHOBaHHBIM.

B »TOi CBA3M B PE3OJIIOTUBHOM YacTU PEUICHUS HE MOTYT COACPKATHCA YKa3aHUSA O
IpEKpallleHu MPOM3BOJICTBA MO JAely 00 aJMUHUCTPATHBHOM IPaBOHAPYIIEHUH, O
BO3BPAILCHUHU JI€]la HA HOBOE PACCMOTPEHUE B aJMUHUCTPATUBHBIM OpPraH WIM O HaIllpaBICHUU
€ro Ha PaCCMOTPEHHUE IO NMOABEAOMCTBEHHOCTH. [locie npuHATHA CyA0M PEIIEeHUs O IPU3HAHUN
HE3aKOHHBIM M 00 OTMEHE IIOCTAHOBJCHMS aJIMUHHCTPATUBHOIO OpraHa JajbHenIIee
OCYILECTBJICHUE aJMUHHCTPATUBHBIM OpPraHOM IPOM3BOJCTBA IO ATOMY Jiesly (COCTaBICHHE
IIPOTOKOJIOB, NPOBEJACHUE aIMUHUCTPATUBHOIO PACCIEAOBAaHUsS, BEIHECEHUE IIOCTAHOBICHUN U
T.I1.) SIBJII€TCS] HEIIPABOMEPHBIM.

IIpu paccMoTpeHMM Aeila CyJ MOXKET YCTaHOBUTbH, YTO PEIICHHE aJIMUHUCTPATUBHOIO
Oprasa O TPUBICYECHHH K OTBETCTBCHHOCTH WIM NOPAINOK IPUHATHM pELICHHS HE
COOTBETCTBYIOT 3aKOHY, JINOO OTCYTCTBYIOT OCHOBAHUS ISl IPUBIICUCHUS K aIMUHUCTPATUBHON
OTBETCTBEHHOCTU MJIM MPUMEHEHUS KOHKPETHOW Mepbl OTBETCTBEHHOCTH, JHMOO OClapuBaeMoe
pelieHue MpUHATO OPraHOM WIIM JOJDKHOCTHBIM JIMLIOM C IIPEBBIMICHUEM HUX MOJHOMOYMH. B
9THX CIIydasx CyJ NPUHUMAET PEeUICHHE O MPU3HAHUU HE3aKOHHBIM U 00 OTMEHE OCTIapUBAEMOTO
pelieHUs] TOJIHOCTBIO WM B 4YacTH Jmbo 00 wu3MeHeHHM pemeHus. Hapyenue
aJMUHUCTPAaTUBHBIM OPraHOM HpU MPOU3BOJACTBE IO Jely 00 aIMHUHHCTPAaTUBHOM
NPaBOHAPYUICHUN TPOLECCYANbHBIX TPEeOOBAHUHM SBISETCA OCHOBAHUEM Ui TPHU3HAHUSA
HE3aKOHHBIM M OTMEHBI OCIIapUBAE€MOr0 IIOCTAHOBJICHUS AJMUHUCTPATUBHOIO OpraHa IIpHU
YCJIIOBUM, €CJIM YKa3aHHbIC HApYIICHHWs HOCAT CYIIECTBEHHBIM XapaKTep W HE IO3BOJSIOT
BCECTOPOHHE U OOBEKTUBHO PACCMOTPETH JEJIO.

Cy11ecTBEHHBIN XapakTep HapyLIEHUH ONpeneiseTcsl CyAOM, MCXOAS W3 IOCIEACTBUH,
KOTOpBIC JaHHBIMH HAPYIICHUSMU BBI3BAaHbI, © BO3MOYKHOCTH YCTPAaHEHUS JaHHBIX MOCIECACTBAN
IIPY paCCMOTPEHUU JIEIIa.

YCTaHOBHB IIpH pAacCMOTPEHMM J€jla HECOOTBETCTBHE MEXAYy JaTOM COCTABIICHUS
IPOTOKOJIa U MOMEHTOM BBISIBIICHHS NPAaBOHAPYIICHUS, CyJ OLEHHBAET 3TO OOCTOSTEILCTBO C
y4eTOM HeOoOXOAMMOCTH 00eCHeueHUs] aJMUHUCTPATUBHBIM OPraHOM JIMIly, B OTHOILEHHUH



KOTOPOTO COCTaBJICH TMPOTOKOJI 00 aJMHHHUCTPATUBHOM IPaBOHAPYIIECHUH, TapaHTHIA,
npeaycMoTpeHHbIX CT. 28.2 KoAIl PO.

[Ipu BbISIBIEHUH B XOJI€ paCCMOTpPEHHUs Jiea (pakTa COCTaBIEHUs IMPOTOKOJa B OTCYTCTBHE
JMIa, B OTHOLIEHMH KOTOPOTo BO30YXXKIEHO 1ey0 00 aJMHUHHUCTPATUBHOM IpaBOHAPYIICHUH,
CyJly HaJUIEKUT BBIICHUTH, OBLIO JIM JaHHOMY JIMIy COOOILIEHO O J1aTe€ U BPEMEHH COCTABIICHUS
IOPOTOKOJIA, YBEAOMWJIO JIM OHO AJMHUHUCTPAaTHBHBIM OpraH O HEBO3MOKHOCTH HPHUOBITHSA,
ABIIAIOTCS JIU IPUYMHBI HESIBKU yBaXKUTEIbHBIMU.

Ecnmu mpu paccMoTpeHuM 3asBieHHMs 00 OCHapUBAaHUM pPEIIEHHs aIMHHUCTPATHBHOIO
OpraHa O TPUBJICYCHUU K aJIMUHUCTPATUBHOW OTBETCTBEHHOCTH apOMTPaKHBINA CyJ| YCTaHOBHT,
YTO JAHHOE pEUICHHWEe SBISETCd 3aKOHHBIM M OOOCHOBAHHBIM, CyJ OTKa3blBaeT B
Y0BJIETBOPEHUH TPEOOBAHNUS 3asIBUTEIS.

I[lo  pesympTaTaM  pacCMOTpeHHMs  3asBJI€HHS 00  OCHApUBaHUM  pEIICHUS
aJMUHHUCTPATUBHOIO OpPraHa O MPHUBJICUYEHUU K aJMUHUCTPATUBHON OTBETCTBEHHOCTH CyJ MpHU
HAJIMYUM  COOTBETCTBYIOIMX OCHOBAaHMM BIpaBe MPHUHATH peleHHe 00 H3MEHEHUHU
OCIIApUBAEMOr0 pelIeHHus agMUHUCTpaTUBHOro oprana (4. 2 ct. 211 AIIK P®, 4. 1 cr. 30.7
KoAIl P®). B sTtom ciyuae cyay HEOOXOAUMO YUUTHIBaTh mojoxeHus 1. 2 4. 1 c1. 30.7 KoAlIl
P®, B cuimy KOTOpBIX HE AOIMYCKAeTCs] TaKO€ M3MEHEHHUE OCIapUBAEMOro pPELIEHHs, KOTOpOe
HOBJICYET YCHJICHHE aJMUHUCTPATUBHOTO HAKa3aHUS WU MHBIM 00pa30M yXYALIUT MOJOXKEHHUE
JMIa, MPUBJICYEHHOTO K aIMUHUCTPAaTUBHOMN 0TBeTCTBEHHOCTH (11. 16 IlocTtanoBnenus [Inenyma
BAC P® or 27 auBaps 2003 r. N 2 "O HEKOTOpBIX BOIIPOCAaX, CBSA3aHHBIX C BBEICHUEM B
neiicteue Konekca Poccuiickoii @eeparuu 00 aIMUHUCTPATUBHBIX TIPABOHAPYIICHHSIX ).

Ecniu  npu  paccMoTpeHuM — 3asBieHUs 00  OCHapuBaHMM  ITOCTAHOBJICHUS
aJMHHHUCTPAaTUBHOIO OpraHa O MPUBJICYEHUU K aJMUHUCTPATUBHOM OTBETCTBEHHOCTH CY[I
YCTaHOBMUT, YTO OCHApUBAEMOE IIOCTAHOBIIEHHE COJCPKHUT HENPaBHIbHYIO KBATU(PHUKALMIO
NpaBOHAPYIICHUS JTUOO OHO MPUHATO HEIIPABOMOYHBIM OPTaHOM, B COOTBETCTBHUH C 4. 2 cT. 211
AIIK P® cyn mpuHuUMaeT pelieHre o MpU3HAHUM HEe3aKOHHBIM OCIapHUBAeMOI0 MMOCTAHOBICHUS
u o ero orMeHe. Ilpm »TOM Martepuanbl jaena 00 AAMUHUCTPATHBHOM IPAaBOHAPYIICHHU
HaMpaB/IAIOTCAd  aAMUHUCTPATUBHOMY OpraHy, IIOCTaHOBJIEHHE KOTOPOro ObUIO MPU3HAHO
He3aKOHHBIM 1 oTMeHeHO (11. 9 IloctanoBnenus [Inenyma BAC PO ot 2 utons 2004 r. N 10 "O
HEKOTOPBIX BOIPOCAaX, BO3HUKIIUX B CyJeOHOW NpPaKTUKE HpU PACCMOTPEHUH Jen 00
aJMMHHUCTPATUBHBIX IPAaBOHAPYILIECHUAX").

Pemienne agMMHHUCTPAaTUBHOIO OpraHa TaKKe MOXET ObITh NPU3HAHO HE3aKOHHBIM U
W3MEHEHO B Cilyyae NpHU3HaHUA cyJoM Ha ocHOBaHMM 4. 2 cT. 4.2 KoAll P® nanuuus
CMATYAIONTUX OOCTOSATENHCTB, HE yKa3aHHBIX B KOAIl P® wunu B 3akoHax cyOnektoB PD 00
aJIMUHUCTPATUBHBIX MpaBoHapymeHusX. Cyl MOKET NpU3HATh JaHHbIE OOCTOATENbCTBA B
Ka4yecTBE CMArYAIOLINX, HE3aBUCUMO OT TOrO, XOJaTalCTBOBAJ JIM 3asBUTENIb 00 MX yyeTe Ha
CTaJIuM PACCMOTPEHUS JieJla aAMUHUCTPATUBHBIM OPIaHOM.

[Topsimok BCTyIuIeHHsS B 3aKOHHYIO CHJIy PEIICHUH CcyAa MO JejaM JaHHOW KaTeropuu
AQHAJIOTMYEH IIOPAJKY, YCTAHOBJIEHHOMY JJs [J€l1 O IPUBICYEHUU K aJAMUHHUCTPATHUBHOMU
OTBETCTBEHHOCTH, U3JI0)KEHHOMY BBIIIIE.

ApOutpaxsbiii cyq B COOTBETCTBHH € 4. 6 cT. 211 AIIK PO HampaBiseT KOMUIO PEIICHUS B
TPEXAHEBHBIN CPOK CO JIHS €ro MPHUHATHUSA JIMILaM, y4yacTBYIOUIMM B jene. B oTnudue ot yactu 2
cratb 30.8 KoAIl P®, B rin. 25 AIIK P® He npeaycMOTpeHO Bpy4E€HHE KONHMM PELLIECHUS
(Gu3nueckoMy JMIly WM 3aKOHHOMY HpPEICTaBUTENIO IOPUANYECKOrO JIMLA, B OTHOLICHUU
KOTOPBIX OBUIO BBIHECEHO IMOCTAHOBJIEHHE MO Jeny 00 aJMUHUCTPATHBHOM IPAaBOHAPYIICHUH
(110 M37I0’KEHHBIM BBIIIE MPUYMHAM TeM OoJiee HE MPEelyCMOTPEHO BPyUYEHHUE WM HalpaBIeHUE
KOMHMU PpEIICHUs TOTEepHeBIIeMYy M TpOoKypopy). pyroil ocoOeHHOCTbIO SBISETCS TO, YTO
apOUTPaKHBI CyJ MOXKET HalpaBUTh KOIMIO PEIIEHHs TAaKXKE B BBIMIECTOSAIIMNA B TOpPSIKE
[OTYMHEHHOCTH aIMUHUCTPAaTUBHBIN OpraH.

3asgBieHre 00 OCHApUBaHMM pPELIEHHs] aJIMHUHHMCTPATUBHOIO OpraHa O IPUBJICYCHUH K
aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH HE 00JaraeTcsi rocyJapCTBEHHOH IMOIUIMHOM, a B CiIydae



€C YIIAThI (LITO Ha MPAKTUKEC BCTPCHACTCA OOBOJIBHO qaCTO) MouuinHa IMOJJIC)KHUT BO3BpaATy
3as4BUTCIIIO.

12.5. B3bickanue 00sA3aTeIbHBIX TUIATEXKEN U CAHKIHI:
MpaBo Ha OOpallIeHHE B CY]l U IOPSIOK PACCMOTPEHHUS 1ETT

PaccMoTpenue B apOUTpaKHBIX CyJax JaHHOM KaTeropuu Jes pPeryjJupyeTcsi HOpMaMH CT.
cT. 212 - 216 AIIK PO.

OcobeHHOCTH CY6’[>6KTHOFO coCTaBa

[lonoxenusamu cr. cr. 212, 213 AIIK P® npenycMoTpeHO, 4TO NOpaBO MOJA4YU B
apOUTPaKHBIN CyJl 3asBJICHUM O B3bICKAHUN YCTAHOBJIEHHBIX 3aKOHOM 00s3aTEJIbHBIX IJIaTeKEN
U CaHKIMHI MPHUHAJICKUT TOCYJapCTBEHHBIM OpraHaMm, OpraHaM MECTHOTO CaMOYIPaBIICHUS,
UHBIM OpraHaM, HaJEJEHHbIM B COOTBETCTBUH C (elepajbHbIM 3aKOHOM KOHTPOJIbHBIMU
byHKIUAMU  (KOHTPONBHBIM opranam). OTBETHOM CTOPOHOW TO JedaM O B3bICKAHUU
00s3aTeNbHBIX I1aTexen u CaHKIIHI BBICTYIIAOT Iuna, OCYILIECTBIISAIOIIE
OPEeINPUHUMATEICKYI0O M HWHYI0 OSKOHOMHYECKYI0 JESITeNbHOCTh U OOpeMEHEHHBIe
00s3aHHOCTSIMM TI0 yIUlaTe B OIO/DKETHI PAa3HOTO YPOBHA W BHEOKOKETHBIE (OHIBI
00s13aTeNBHBIX TIATEXKEH B yCTAHOBICHHOM MOPSIKE.

B cootBercTBUM C AelcTBYIONMM (efepaibHbIM 3aKOHOAATEILCTBOM MOJTHOMOYMSIMU 11O
B3BICKAHUIO C JIMI, OCYIIECTBISIOMIUX MPEINPUHUMATEIbCKYI0O U HHYI0 SKOHOMHYECKYIO
NeSITeIbHOCTD, 00513aTENBHBIX TUIATE)KEH M CAaHKIUI B CyZ1€OHOM MOPS/IKE HAJCTICHBI: HAJIOTOBEIC
OpraHbl, TAMOXCHHBIE OpPTaHbl, OpraHbl TOCYIaPCTBEHHBIX BHEOIOKETHBIX (DOHIOB.

B cnoxuBiieiicst cy1eOHOM MpaKTHUKE 3assBUTENSIMH T10 J€JIaM O B3BICKAHUHU 0053aTEIIbHBIX
IaTexeil M CaHKUMKA BBICTYNAIOT HAJOTOBBIE OpraHbl W OpraHbl TOCYAapCTBEHHBIX
BHEOIO/KeTHRIX (oHAOB, a mMeHHO I[leHcmonnoro ¢onma PD (mamnee - [IDOP) u Donna
coruanbpHoro crpaxoBanus PO (nanee - ®CC POD).

3asBlIE€HHUA O B3bICKAHUU C JIMI, OCYLIECTBIIIOIIMX NPEANPUHUMATENBCKYI0 M HHYIO
SKOHOMHMYECKYIO  JIeATElIbHOCTh, OOSI3aTENIbHBIX  IUIaTeXe W CaHKIMA  [OoJalTCs
NEPEUYHCICHHBIMU BBIIIE OpraHaMu B apOUTPaXHBIM CyA B chydasX, eciu (eaepalbHbIM
3aKOHOM HE MPeyCMOTPEH UHOM, BHECYACOHBIN MOPSIOK B3bICKAHUS YKa3aHHBIX TUIaTEXKeH.

®enepanbHbIM 3akoHOM OT 15 gexadpst 2001 r. N 167-D3 "O6 06s13aTeTbHOM IEHCHOHHOM
ctpaxoBanun B Poccuiickoit deneparuu’ mnpeaycMaTpuBACTCS WHOW TMOPSAIOK B3BICKAHMS
HAJIOTOB, CTPaxOBBIX B3HOCOB Ha 00s3aTeNbHOE IEHCHOHHOE CTPaXxOBaHHE M CAHKIHUI B
YCTAaHOBJICHHBIX TpEJesiax: OHM B3BICKMBAIOTCS IO PEHICHHIO HAJIOTOBBIX OpPraHoB,
TeppUTOpUANBHBIX opraHoB [IDP 6e3 obOparmienus B cy.

B cBs13u ¢ 3TMM TipH 00palieHuH HAJIOTOBBIX OPTaHOB, TEPPUTOPUATILHBIX OpraHoB [IDP B
apoutpaxkuele cyapl mocie 31 nexabps 2005 1. ¢ 3asBIEHUSMH O B3BICKAHUHM HAJIOTOB,
CTPaxoOBBIX B3HOCOB Ha 00s3aTelbHOE MEHCHUOHHOE CTPAaXOBaHWE M CAHKUUN, KOTOphIE B
COOTBETCTBUU C 3aKOHOM B3BICKMBAIOTCS HAa3BaHHBIMM OpraHAMM CaMOCTOSITENIBHO, TaKHe
3asIBJICHUST BO3BPAIAIOTCS apOUTPaKHBIM CYJIOM MPUMEHHUTENbHO K 11. 1 4. 1 cT. 129 AIIK P®. B
cillydyae TPHHATUS K MPOU3BOJACTBY 3asBICHHS O B3bICKAHMU OOS3aTEIbHBIX IUIATEXKEH W
CaHKUUH, KOTOpPbIE JOJHKHBI OBITh B3BICKaHBI BO BHECYZEOHOM MOPAIKE, MPOU3BOACTBO IO JIETy
NOJUIEXKUT IIPEKpalieHnio Ha ocHoBaHMHU 1. 1 4. 1 c1. 150 AIIK P®.

[Tpumep.

Ilo pe3ynbpraraM IpPOBEPOK HAJIOTOBBIE OpraHbl NMPUHMMAIOT PELICHHE O MPUBJICYEHUU
HapylIMTeNIel K OTBETCTBEHHOCTH 3a COBEpLICHHE HaJoroBoro mnpaBoHapyiuieHus. Ilepen
oOpaiieHnueM B CyJ COOTBETCTBYIOIIMI HAJOTOBBIA OpraH O0s3aH COOIMIOCTH AO0CYIeOHBIN
NOPSAZIOK yperyiaupoBaHus cropa. OH 3aK/II04aeTcs B TOM, YTO 10 0OpallleHus B CyJl HaJOTOBBIN
opran o00s3aH TPEJIOKUTH JIMIly, HPUBICKAEMOMY K OTBETCTBEHHOCTH 3a COBEpIICHHE



HAJIOTOBOT'O MPaBOHAPYIIECHUS, JOOPOBOJIBHO YIUIATUTh COOTBETCTBYIOLIYI0 CyMMY HajOrOBOM
CaHKIIHH.

B cnyuae ecnu nuno, npuBiE€KaeMoOe€ K OTBETCTBEHHOCTH 3a COBEPIICHHME HajIOrOBOIO
IpaBOHAPYLIEHUs, OTKa3aloCh JOOPOBOJBHO YIUIATUTH CYMMY HAJIOTOBOM CaHKUUHM WIH
IPOIYCTHJIO CPOK YIIIAThl, YKa3aHHBIA B TPEOOBaHWH, HAJOTOBBIA OpraH OOpamiaercs B Cyn ¢
MCKOBBIM 3asIBJICHHEM O B3bICKAHMHU C JIAaHHOTO JIMILIa HAJIOTOBOM CaHKIMH, ycTaHoBiIeHHoW HK
P®, 3a coBepuienue gaHHOro HasioroBoro npaoHapytenus (1. 1 ct. 104 HK PO).

Crnenyer OTMETHTb, YTO NPHU NPUHATHUH K PACCMOTPEHHMIO MCKOB HAJIOTOBBIX OPraHOB O
B3BICKAaHWH HAJIOTOBBIX CAHKIHMWA CyIbl YYHTBIBaIOT TOT (akt, uyto m. 1 ct. 104 HK PD
yCTaHOBJIeHa 00s13aTeNibHas J0Ccy1eOHas MpoLeaypa yperyJIupoBaHus criopa MeX,y HaJOTOBBIM
OpraHOM M HaJOTOIJIATENIbIIMKOM IO TOBOJAY IPHUBJICYEHHUS MOCIEAHETO K HaJIOroBOM
OTBETCTBEHHOCTH.

B cuny a63. 3 n. 1 cr. 104 HK P® Hanorosblii opran oOpamiaercs B cyJ ¢ Ha3BaHHBIM
BBIIIIE MCKOM B Cllyyae OTKa3a HaJIOroIuiaTebIUKa JOOPOBOJIBHO YIUIATUTH CYMMY CaHKIMH
a100 MPOMyCKa HAJIOTOIUIATEIbIIMKOM CPOKa €€ YIUIaThl, YKa3aHHOTO B TpeOOBaHUU 00 yruiare
HaJIOTOBOM CAHKIIMU.

[TockonbKy maHHass HOpMa HE COJCPKHUT TIOJIOKEHHH O (GOpPME COOTBETCTBYIOIIETO
TpeOOBaHUs, MOCIEHEE MOKET ObITh M3JI0KEHO KAaK B OTJEIBHOM JOKYMEHTE, TaK U B TEKCTE
pelIeHns O MPUBJIEUYEHNN HAJIOTOIUIATENbIMKA K HAJIOTOBOW OTBETCTBEHHOCTH.

HecobntoieHre HCTIOM COOTBETCTBYIOIEH A0CY1eOHOM MpOoLeayphl BI€YET MOCIeACTBUS,
npexycMorpeHssle 1. 6 4. 1 ct. 108 nubo n. 5 ct. 87 AIIK PO (Iloctanosnenue [1nenyma BAC
P® ot 28 eBpamnst 2001 r. N 5).

[Ipumepom BHeCYyA€OHOTO MOPSAIKA MOKET CIY>KUTh NMPEAYCMOTPEHHBIN CT. cT. 46, 47 HK
P® nopsok B3bICKaHUS C HAJIOTOIMJIATENBIIUKOB - FOPUAMYECKUX JIUI] HAJIOTOB, HE yIJIaueHHbIX
B YCTaHOBJIEHHBIE 3aKOHOM CpOKH. B COOTBETCTBMM C HHUM B3BICKAHME HEJIOMMKHU C
IOPDUJIMYECKOT0  JIMIa  TPOM3BOJAUTCA  IOCPEACTBOM  CIUCAaHMA  NPHHAUISKALUX
HAJIOTOIIJIATENIbIIUKY JICHEKHBIX CPEACTB CO cyeTa B OaHKE WHKACCOBBIM IOpYUYCHHEM
HAJIOTOBOTO OpraHa JMOO IMOCPEACTBOM OOpallleHUs] B3bICKAHMSA Ha WMHOE IpPHUHAAJIeKaIlee
HAJIOTOTIIATEIBIIUKY UMYIIECTBO MPH YYACTUH Cy1€OHOTO MPUCTABA-HCIIOIHUTEIS.

[Toctynatoniyie B apOMTPakHBIA CyJ| 3asBJIECHUS O B3bICKAHUU C JIMII, OCYIIECTBIISIOLUIMX
OPEIIPUHUMATENBCKYI0O M HHYK 3KOHOMHYECKYIO JESATEIBHOCTb, 3aJI0JDKEHHOCTH IO
CcTpaxoBbIM B3HOCaM B [IDP MoxHO pa3aenuTs Ha ABE TPYMIILL:

1) 3asBiIeHHMA O B3BICKAHMHU 3a/J0JDKCHHOCTH, T.€. HEJOMMOK, MeHedl u mTpadoB 0
cTpaxoBbIM B3HOcaM B [IDP, BozHukmel no cocrosiuuto Ha 1 ssuBaps 2001 r.;

2) 3asBIEHHMA O B3BICKAHWU 33J0JDKEHHOCTH, T.€. HEIOMMOK, TMeHed M mTpadoB IO
cTpaxoBbIM B3HOcaM B [IDP, Bo3HUKIIIEHN MOcie BBeACHUS B ACHCTBUE 3aKOHA O NMEHCHOHHOM
CTpaxoBaHHH, T.e. mociye 20 nexadps 2001 r.

TpeGoBaHwMs K 3aBICHUIO

[Ipu monavye B apOUTpa)kKHBIN Cy[ 3asBJICHUS O B3bICKAHUU OOS3aTENBbHBIX IUIATE)KEH U
CaHKIIMI HAJIOTOBBIMA OpraHaMHW W OpraHaMH TOCYJIapCTBEHHBIX BHEOIOKETHBIX (POHIIOB
JOJKHBI COOMIOAaThes TpeboBaHus CT. cT. 125, 126, 213, 214 ATIK PO®.

B 3asBrneHnn o B3BICKaHMHM 00S3aTENBHBIX IUIATEKEH M CAHKIUN JOJKHO OBITh YKa3aHO
HaMEHOBAHUE OTBETHOM CTOPOHBI, MECTO €€ HAXOXJAEHHUs. B cilydae ecnu B KauecTBE OTBETHOM
CTOPOHBI BBICTyHAeT (PU3NUECKOE JIMIIO, B 3asABJICHUA HEOOXOAMMO yKa3aTh €ro (haMuiui, uMs,
OTYECTBO, MECTO JKHMTEJIbCTBA, ATy U MECTO POXKICHHS, CBEICHHUS O €ro rocyJapCTBEHHOM
perucTpanmi B KadyeCcTBE NPEANPUHUMATENS, OCYIIECTBISAIONICTO JACATENBHOCTh  0e3
oOpa3oBaHus opuanueckoro numna. O0s3aTeNbHOCTh yKa3aHUS B 3aSBICHUM TEPEUHCICHHBIX
CBEJICHUN 00YyCIIOBJIEHA HEOOXOAMMOCThIO BHECCHHS YKa3aHHBIX CBEICHHUA B MCITOJTHUTEIIbHBIN
JUCT B CIy4ae BBIHECEHUS CYJIOM PEIICHUs 00 yIOBICTBOPEHUH 3asBICHHBIX TPEOOBAHUI.



KpOMe TOro, B 3asdBJICHHUHU JOOJIXKHBI OLITh M3JI0KEHBI TpC6OBaHI/I$I 3a4BUTCIA U
OOCTOATENILCTBA, HAa KOTOPBIX 3asBUTEIb OCHOBBIBAET CBOM TpeOoBaHMsA. Takxke 3asBICHHE
OOJDKHO COACPKATh CCBUIKY Ha 3aKOHBI U MHBIC HOPMATUBHBIC AKThbl, UMCIOIIHUEC OTHOLICHUC K
3agBleHHOMY TpeboBaHuto. I[lomMMMO 53TOro B 3asBIE€HUM JOJDKHBI OBITh  YKa3aHBI
MMpUHAIJICIKAIIEC 3adBUTCIIO ITOYTOBBIC PCKBU3HUTHI U TCJ'IG(l)OHHI)Ie HOMCpa, a TaAKXKC CBCIACHUA
00 W3BECTHBIX 3asBUTEII0 MOYTOBBIX PEKBU3UTAX U Tele(OHHBIX HOMEpPAxX, MpPUHAIEKAIIUX
OTBETHOH CTOpOHE. YKa3aHHbIE CBEJIEHUS HEOOXOAMMBI JUIsl 00ecreyeHus! Cyay BO3MOXKHOCTU
CBOEBPEMEHHOT'0 M MPABUJIBHOTO M3BEILIECHUS CTOPOH IO €Iy O BPEMEHU U MECTE NPOBENCHUS
CyIeOHBIX 3acCeaHMii, 4TO, B CBOIO OYepe/ib, HEOOXOAUMO JUIs MPABUIBHOTO U CBOEBPEMEHHOTO
paccMOTpeHHs apOUTPaKHOTO Jeia.

3asBieHHE HaoroBoro oprana, T.e. uHcnekiuuu MHC Poccum mo cooTBeTcTBYyMOIIEH
TEPPUTOPUH, TOJDKHO OBITh MOAMHUCAHO PYKOBOJUTEIEM WM 3aMECTUTENIEM pPYKOBOAMTEIS
HAJIOTOBOT'O OPIaHa.

TpeboBanust K COOITIOICHUIO JOCYACOHOTO MTOPSIKA

B cootBercTBUU C monokeHusMH 1. 7 cT. 126 u 4. 2 c1. 214 AIIK PO k 3asBieHu0 o
B3bICKAHUN O0S3aTeNbHBIX IUIATEXKEH W CaHKIMKA JODKeH OBbITh MPUIIOKEH JIOKYMEHT,
MOITBEPIKTAIOIIUI COOJTFOICHNE 3asiBUTEIIEM JI0CYIeOHOTO MOPSIKA, TPETyCMOTPEHHOTO CT. 213
AIIK P®, T.e. 1OKyMEHT, MOATBEPKAAIOIIMI HaIlpaBJIE€HUE 3asBUTEIIEM B aJpeC OTBETHOU
CTOPOHBI TpeOOBaHUsI 00 yIUIaTe B3BICKMBAEMOTO IUIATEKa B JOOPOBOJIBLHOM IOPSIIKE B CPOK,
YCTaHOBJICHHBIH 3asiBUTeNeM. HecoOmoqeHue 3asBUTENIeM yKAa3aHHOTO MOPSIKa BIEUYET 32 COO0MU
nocJyencTBysl, npeaycmorpennsie cr. 148 AIIK PO.

B cnywae ecnu mpu paccMOTpeHUHM Jena B CyAeOHOM 3acelaHuM OOHapY>KUTCS, 4TO
3asBJICHUE O B3bICKAHUM O0S3aTENbHBIX IJIATEKEH M CAHKIUN MPUHATO apOUTPaKHBIM CYJOM K
NPOU3BOJACTBY TMpPU OTCYTCTBUM B  MaTepuanax apOUTpaXHOTO Jena  JTOKYMEHTa,
CBUJICTEILCTBYIOIIETO O HANPABICHUU 3asBHUTEIIEM B aJIpEC OTBETHOW CTOPOHBI TpeboBaHUs 00
yIUlaTeé B3BICKMBAEMOIO IUIaTeXka B JOOPOBOJILHOM TMOPSIKE, pacCMaTpUBaeMoOe 3asiBICHUE
JIOJKHO OBITH OCTABIICHO CYJIOM 0€3 paccMOTpeHHs Ha ocHOBaHUH I1. 2 cT. 148 AIIK P®.

[Ipu momade B apOWTpa)KHBIM CyH 3asBICHUNA O B3BICKAHMM OOS3aTECNBHBIX IUIATE)KEH U
CaHKIMH TOCYIapCTBCHHAS MOILINHA 3asSBUTEISIME B (peiepabHbIN OI0HKET HE YIJIauUBaCTCA.

Oco0EHHOCTH NOKA3bIBAHUSA

[TpenMeToM TOKa3bIBAHUS SBISIFOTCS OOCTOATEIHCTBA:

1) cBHIETENbCTBYIONIME O HAIWYMH Y OTBETHOH CTOPOHBI OOSI3aHHOCTH TI0 YIUIATE
00s13aTeNLHOTO TIaTeXa B OIO/KET WIIH BHEOIOKETHBIN (OH]T;

2) MOATBEPKIAIOIINE HEBBITIOJHEHNE OTBETHOW CTOPOHON yKa3aHHOM 00sS3aHHOCTH;

3) CBHUIETENBLCTBYIONIME O COOJIOACHWU OpPraHOM, YIOJIHOMOYEHHBIM Ha NPHUMEHEHUE
OTBETCTBEHHOCTH, HEOOXOJMMBIX MPOIIECCYyaTbHBIX HOPM.

OO0s13aHHOCTH JJOKA3bIBAHMSI OOCTOSTENBCTB, MOCITYKUBIIUX OCHOBAHHEM JUIsI B3bICKAHUS
00513aTEIIbHBIX TJIATEKEH, BO3JIAaraeTCsl Ha 3asiBUTEIIS.

CkazaHHOE O3Ha4yaeT, 4YTO 3asABUTENb O0O0s3aH MPEICTaBUTh CYyIy JJOKa3aTelbCTBa
cienyomux (akToOB: HATMYUS Y OTBETHOW CTOPOHBI OOS3aHHOCTH IO YIUIaTe 00S3aTENbHOTO
rIaTexa B OFO/KET UM BHEOIOHKETHBIN (DOH/T, HEBHIMIOTHEHHUSI OTBETHON CTOPOHON yKa3aHHOU
00513aHHOCTH.

K nokxymeHnram, 00OOCHOBBIBAIOUIMM HalU4KMe OOS3aHHOCTH IO YIUIaTe 00s3aTeIbHOTO
riaTe)xka B OFO/KET WU BHEOIOKETHBIN (OH]I, OTHOCATCS:

- JIOKYMEHTBI, TMOJATBEPKIAIOIIUE TMPABOBOM CTaTyC JKIA, OCYIIECTBISIONIETO
NPENPUHIMATEIBCKYI0O W HHYIO OKOHOMHYECKYHO  JIESTEIBHOCTh  (CBHUICTEIBCTBO O
TOCYyAapCTBEHHOW PETHCTPAIlMU OpTraHU3aIllMU B TOCYNAPCTBEHHOM PEECTpe FOPHINYCCKUX JIUIL



100 CBUAETENBCTBO O TOCYJAPCTBEHHON peructpanuu (U3NIECKOTO JIMIa B KadyecTBE
IpeIPUHUMATES, OCYIIECTBIISIFOIIETO AeSTEIBHOCTh 0€3 00pa3oBaHus IOPUINYECKOTO JIUIIA);

- JIOKyMEHTbI, CBHJETEIIbCTBYIOLIME O TIOCTAHOBKE JIMIA, OCYIIECTBISIOLIETO
OPEeINPUHUMATEICKYI0O M HHYI0 5SKOHOMHUYECKYIO JeSTEIbHOCTh, HA HAJIOTOBBIM YyYeT;
HOPMAaTUBHBIM aKT MPEACTABUTEIBLHOIO OpraHa MECTHOTO CaMOYIpaBJIEHHsSI 00 yCTaHOBJIEHUU
00sI3aHHOCTH yIUIaThl MECTHOTO Hajlora Wiu cOopa Ha TEPPUTOPUU COOTBETCTBYIOIIETO
MYHMIIMIIAJILHOTO 00pa3oBaHus (B ciyyae B3bICKaHUS HAJIOTra WK cOOpa MECTHOIO 3HAUCHMUS);

- JOKYMEHTBI, MOJATBEPXKIAIOIUE HaTu4Me Yy I[JIaTeNbliKa 0o0bekTa, objaraeMoro
HaJIOrOM WJIH cOOpOM;

- pacder Hajuora win coopa, MoJIekKAaIlero B3bICKAHUIO.

OO0s3aHHOCTD JOKa3bIBaHUS OOCTOSATENBCTB, MOCITYKUBIIMX OCHOBAHUEM JUIS B3BICKAHHS
CaHKUWH,  HAJOXKEHHBIX  yMNOJHOMOYEHHBIM  OpraHOM 32  HEBBIIONIHEHUE  JIUIIOM,
OCYULIECTBIIIOIIMM  NPEANPUHUMATENBCKYI0O W HHYI0 OSKOHOMMYECKYIO  JESTEIbHOCTb,
00s13aHHOCTEH MO yIyiaTe 00s3aTeNbHBIX IUIaTeXeil B OI0KEeT WM BHEOIOKETHBIN QoHT TH60
UHBIX 0053aHHOCTEH, KaCAIOUINXCS JCSATEIbHOCTH IJIATEIbIINKA, CBIA3aHHONW C MCUYHCICHHEM U
YIUIaTO# HaJOTOB U COOPOB, TAK)KE BO3JIATACTCs HA 3asIBUTEIIS.

B cinydae momaum B apOMTpakHBIM Cyja 3asBJICHHUS O B3bICKAHUM CAHKLUUU 3asBUTEIb
00s13aH TPEICTaBUTh CyAy JOKAa3aTENbCTBA, CBHUACTEIbCTBYIOIIME O HAIMYUU Y OTBETHOU
CTOPOHBI ~ HEUCIIOJIHEHHOW  OOS3aHHOCTH, T.€. HAJIWYUM COOBITHS  IpaBOHAPYILLEHUS;
MOJITBEPIKIAIOIINE COOII0/IEHNE OPTaHOM, YIIOJIHOMOYEHHBIM Ha MPUMEHEHUE OTBETCTBEHHOCTH,
COOTBETCTBYIOIIUX MPOLIECCYATbHBIX HOPM.

HeobOxomumMo ~ y4uTHIBaTh, 4TO  TpoIecCyalbHbIE  HOPMBI,  PETYJIHUPYIOIINE
IPaBOOTHOUICHHUSI, CBSI3aHHBIE C YIIIATOM CTPaxOBBIX B3HOCOB Ha 00s3aTeIbHOE MEHCHOHHOE U
WHOE COIMAJIbHOE CTpaxoBaHHUE, B (pelepalbHbIX 3aKOHAX, PETYIHPYIOMIUX MPABOOTHOIICHUS,
cBs3anHbIe ¢ 1eaTeNbHOCTEIO [IDOP u ®CC P, oTcyTCTBYIOT.

BceneactBue 3TOro  mpuM  pacCMOTPEHHMHM  YKa3aHHBIX — MPABOOTHOIIECHUUN  ClEqyeT
PYKOBOJICTBOBATHCSI IPOLIECCYAIBHBIMU MOJIOKEHUSMH, ycTaHOBIEHHbIMU HK PO.

OO6mue moyiokeHuss 00 OTBETCTBEHHOCTH 3a COBEPIICHHE HAJIOTOBBIX MPaBOHAPYIIECHUMN
coaepxartcs B riase 15 HK PO.

Tak, ciemyer oTMeTuTh, 4To B 1. 6 cr. 108 HK P®, ycraHaBnuBaromui MTPUHLIMIIT
MPE3yMINIIUM HEBHMHOBHOCTH, BHECEHBI M3MEHEHHUS. B CBSI3M ¢ TeM UYTO CyMMBI IITpadHBIX
CaHKUUN MOTYT B3BICKMBATBCSI TAK)K€ M 0 PEUICHHIO HAJIOTOBOTO OpraHa, U3 MyHKTa H3BITO
YIOMUHAHUE O TOM, YTO BHHOBHOCTH JIMIIA B COBEPILIEHUHM HAJIOTOBOIO IPABOHAPYIICHUS
JOJI’KHA OBITh YCTAHOBJIEHA BCTYIHUBIIMM B 3aKOHHYIO CHITY PELICHUEM Cya.

W3menenus, BHeceHHble B ¢T. 112 HK P®, BMeHsI0T B 0053aHHOCTh HAJIOTOBOMY OpraHy
YCTaHABIIMBATh 00OCTOSATENBCTBA, CMATYAIOIINE U OTATYAIONINE OTBETCTBEHHOCTh 32 COBEPIICHUE
HAJIOTOBBIX TPAaBOHAPYIICHUN, W TPU HAJOXKEHUHW MTpada YIUTHIBATH WX, COOTBETCTBEHHO
yMEHbIlIas Wi yBeJINUnBas cymmy mrpada.

CornacHo nonoxenusm 1. 6 ct. 108 HK P® nuio cunraercs HEBUHOBHBIM B COBEPILIEHUY
HAJIOrOBOT'O MPaBOHAPYIIEHUS, TIOKa €ro BUHOBHOCTh HE OyJeT J0Ka3aHa B MPEeIyCMOTPEHHOM
denepanbHBIM 3aKOHOM ToOpsiake. JIMIo, mpuBIeKaeMoe K OTBETCTBEHHOCTH, HE 00s3aHO
JT0Ka3bIBaTh CBOI0O HEBUHOBHOCTH B COBEpPILEHUHM HAJOrOBOr0 IpaBoHapyuieHus. OOs3aHHOCTH
M0 JTOKA3bIBAHUIO OOCTOSTEIHCTB, CBUICTEIBCTBYIONMUX O (paKTe HAIOTOBOTO MPaBOHAPYIICHUS
¥ BHHOBHOCTH JIMI]a B €0 COBEPIICHHH, BO3JaraeTcsi Ha HajoroBble opranbl. Heycrpanumbie
COMHEHUSI B BUHOBHOCTH JIMLIA, PUBJIEKAEMOTO K OTBETCTBEHHOCTH, TOJKYIOTCS B MOJIb3Y 3TOTO
JuIa.

[IpuBeeHHBIC TOJNIOKEHUS TOJJIekKAT 00s3aTeNFHOMY NMPUMEHEHHUIO MPU PACCMOTPEHUU
aQHAIM3UPYEMbBIX TPABOOTHOUICHHM, TOATOMY YCJIOBUE UCCIIEIOBAHUS BOIIPOCA O HAJMYUU BUHBI
MiaTeNblIiKa B COBEPUICHWU BMEHSEMOIO €My HApYyIICHHUs MPH PACCMOTPEHUHU 3asiBIICHUN O
B3bICKAHWM CAHKLIMWA 3a HapylleHHe TpeOOBaHMN HAJIOrOBOTO 3aKOHOJATENbCTBA JIMOO
3aKOHOAATENhCTBA 00 00s3aTEIPHOM TEHCHOHHOM WJIH COIIMAIIbHOM CTPaXxOBAHHUU SIBIISECTCS
0053aTENTbHBIM.



Takum 00pa3zom, B ciiydae MmoJiaqu B apOUTPAKHBIN CyJT 3asSBICHUS O B3BICKAHUW CAHKIIHH,
3asBUTENb O0053aH MPEACTaBUTh CYAYy JIOKa3aTelbCTBAa HAJIWYUS BHUHBI IUIATEJIbIIMKA B
COBEPIIICHUH BMEHSIEMOTro eMy HapyuieHus. [Ipu 3Tom ciaemayer OTMETUTh, YTO B COOTBETCTBUU C
nosnioxeHussMu 1. 4 ct. 110 HK P® Buna opranuzanuu, T.e. OPUANYECKOT0 JUIA, ONPEIeIseTCs
B 3aBUCUMOCTH OT BHHBI €€ JOJDKHOCTHBIX JIMI[ JHOO €ee TMpeicTaBUTEeNeH, JAeUCTBUS
(Oe3nelicTBUE) KOTOPHIX O0YCIOBUIIM COBEPILICHUE HAIOTOBOTO MPAaBOHAPYIIICHUS.

Kpome Toro, 3asBuTeNbh 00s3aH TNPEACTABHTH CyAy JOKa3aTelIbCTBA COOJIFOICHUS
YHOOJTHOMOYEHHBIM OpraHoMm TpeOoBaHM, ycraHoBieHHbIx HK P®, k ocymecTBieHuio
MIPOM3BOJICTBA 0 HAJIOKCHHUIO CAaHKIIMH, HAIIPABJIICHHBIX HA OOCCIICUCHHUE IMpaBa IIATEIbIIHKA
Ha 3aIIMTy €ro MpaB M 3aKOHHBIX WHTepecoB. CKa3aHHOE O3HAYaeT, YTO 3asBHUTENb 0053aH
MPEJACTaBUTh CY1y JOKYMEHTHI:

1) dukcupyromue (HakT coBepiIeHUS TPaBOHAPYIIICHHUS,

2) CBHJETENHCTBYIOIIME O TMPEJOCTABICHUH IJIATEIBIINKY BO3MOKHOCTH TPEICTaBUTH
YHOOJTHOMOYEHHOMY OpraHy CBOM OOBSICHEHHS WM BO3PAXEHHs MO TMOBOAY OOHApYKEHHOTO
MpaBOHAPYIICHUS 0 BHIHECEHUS PELICHUSI O MPUMEHEHUH OTBETCTBEHHOCTH JJII OOeCreUeHus
OOBEKTUBHOTO HCCIICJIOBAHMS YIOJIHOMOYEHHBIM OpPraHOM OOCTOSITENBCTB  JIOMYLICHHOTO
MpaBOHAPYIICHUS.

JlaBHOCTB B3BICKaHUs 00s13aTEIBHBIX TIATEKEH

B cnydae momaun B apOMTpaxXHBIN CyJ| 3asBJIICHUNA O B3BICKAHUM 00S3aTENBHBIX TIIATEKEH
U CAHKIUI 3asiBUTENb MMOMHUMO BBHIIICHA3BAaHHBIX 00s3aH MPEJCTaBUTHh CYAY AOKa3aTelbCTBa
cOOII0OZICHHSI YIIOJHOMOYEHHBIM OPIaHOM MPOIECCYalbHBIX HOPM, COJIEPKalIUX OTpaHUYEHUs
CPOKOB JJaBHOCTH B3bICKAHUS C TUIATEBIINKOB 003aTENbHBIX TUIATEXKEH U CAHKIIUH.

IIpu B3bICKaHMM O00s3aTENBHOIO IUIaTEXka B OIOJKET WM BHEOMOKETHBIH (oHA C
OpraHu3alMy WIM WHIWBUAYAJbHOTO NPEANPUHUMATENS CIEAYEeT PYKOBOACTBOBATHCS
MPOLIECCYaTbHBIMU MOJIOKEHUSIMHU, YCTAHOBIIEHHBIMU CT. cT. 47 1 70 HK P®.

B coorBerctBun ¢ m. 1 cr. 47 HK P® B3picKanwe Hajmora 3a CYET HMYLIECTBa
HaJIOrOIUIaTeNbIIMKa (HAJIOrOBOIO areHTa) IPOU3BOJAUTCS [0 PEUICHUIO PYKOBOJUTENS
(3amecTHUTENS PYKOBOAMTENS]) HAJIOTOBOTO OpraHa MyTeM HaIlpaBJICHUs B T€UEHHE TpeX JIHEH ¢
MOMEHTAa BBIHECEHHUSI TAaKOTO pEIIECHHs COOTBETCTBYIOUIETO ITOCTAHOBICHHS CyACOHOMY
MPUCTABY-UCHOJHUTEIO [UJIsl HWCIOJHEHUS B MOpSAAKE, NpeaycMoTpeHHOM DenepalbHbIM
3akoHOM OT 2 OkTs10pst 2007 1. N 229-®3 "O0 UCTIOIHUTEIEHOM IPOU3BOJICTBE".

Pemenrie o B3bICKaHHMK HaloOra 3a CUeT HMYIIECTBA HAJIOTOIUIATENbIIHMKA (HAJIOTOBOTO
areHra) - OpraHu3allid WM MHAWBUIYAJIBHOTO NPEANPUHHUMATENS] NPUHUMAETCS B TEUYECHUE
OJIHOTO I0j1a ToCcJie UCTEUEHHUs CpOKa UCTIOIHEHHs TpeOoBaHus 00 yriaTe Hajora.

B coorBerctBun co cr. 70 HK P® TpeGoBanme 00 yruiate Hajmora JOJKHO OBITh
HaIIPaBJIEHO HAJIOTOIJIATENBIINKY HE MO3/HEE TPEX MECSLIEB CO JHS BBISBICHUS HEJTOMMKH, €CIIH
MHOE HE IPEJYCMOTPEHO II. 2 YKa3aHHOM CTATbH.

[Ipy BBISIBIEHHHM HEJOUMKH HAJIOTOBBIM OpraH COCTaBJIS€T JOKYMEHT 10 ¢dopme,
yTBEep)KJIaeMoi (enepaabHbIM OpPraHOM HCIOJHHUTEIBHON BIIACTH, YIOJIHOMOYEHHBIM II0
KOHTPOJIIO ¥ HaJI30py B 00JIaCTH HAJIOTOB B COOPOB.

[Ipu ompeneneHun CpoKa JABHOCTHU B3BICKAHHS O0S3aTENBHOIO IUIaTEXa B OIODKET C
IOPUAMYECKOTO JIUIa MPH I0Jaye 3asBICHHUS O B3bICKAHWU B apOUTPaKHBIN Cy[ 3asBUTEIIO
ClIeZlyeT pyKOBOACTBOBaThcs no3uiei Broiciero Apourpaxnoro Cyna P®, uznoxeHHOH B 1.
12 TlocranoBnenus Ilneayma BAC PO ot 28 depans 2001 r. N 5 "O HEKOTOpPBIX BOIpoOcax
npuMeHeHus yactu nepsoii Hanorosoro xonekca Poccuiickoit ®denepanun".

OcHOBBIBasICh Ha TPHUHIIAIIE BCEOOITHOCTH W paBeHCTBa Hajoroobmoxenws, BAC PO
IOCTAaHOBWJI, YTO Cy/JaM HEOOXOIMMO HCXOJAWUTh W3 YHUBEPCAIbHOCTH BOJM 3aKOHOAATEIS,
BbIpakeHHOU B 1. 2 cT. 48 HK P® B oTHOmEHNM TaBHOCTH B3BICKAHUS B CyJI€OHOM IOPSIKE
CyMM HEIOMMOK IO HajoraM, M pyKOBOJACTBOBaThCs moyiokeHHAMH cT. 48 HK PO npu
paccMOTPEHUH  HMCKOB O  B3bICKAHMM  HEIOMMOK [0  HAJIOIOBBIM  IIJIaTeXaM  C



HAJIOTOILUIATENBIIMKOB - IOpUANYECKUX Jull. OTMEuUeHHas BbIIIE aHAJIOTHs 3aKOHA MOJJIEKUT
NPUMEHEHUIO B Clly4yasX JIONYIIEHHBIX HAJOTOBBIMU OpraHaMH IMPOMYCKOB CpOKa,
yctanoBieHHoro ct. 46 HK P® gns B3bickaHusT HEIOMMOK IO HAJIOTOBBIM IUIATEXKaM C
HAJIOTOIUIATEBIIUKOB - FOPUIUIECKUX JTUI] B O€CCIIOpHOM mopsiike. Takum o0pa3oM, 3asiBICHUE
0 B3bICKAaHUU HAJIOTa U MEHU 3a CUET UMYIECTBA HAJOrOIJIATENbIINKA - IOPUIUYECKOrO JINIA
MOJKET OBITh MOJAHO B CyJ HAJIOTOBBIM OPTaHOM B TE€UEHHE IIECTH MECSIIEB MOCIE UCTEUCHUs
60-THEBHOTO CpoOKa, mpeaycMoTpeHHoro 1. 3 cr. 46 HK P® mus GeccriopHOro B3bICKaHUS
3asIBJICHHBIX B UCKe cyMM. [Ipu 3TOM HE0OX0IMMO TOMHUTH, YTO CPOK, YCTAHOBJICHHBIH 1. 2 CT.
48 HK P®, kak yxe OBUIO CKa3aHO BbIIIE, SBJISETCS IPECEKATENbHBIM, IO3TOMY
BOCCTAHOBJICHUIO HE MTOJICHKUT.

JIaBHOCTH B3bICKaHUS CAaHKIIMH

Cpok JaBHOCTH B3bICKaHUs CaHKIMI ycTaHoBJEeH B ¢T. 115 HK PO.

Taxk, B coorBeTrcTBUH C 1. 1 cT. 115 HanmOroBeie OpraHsl MOTYT OOPATUTHCS B CYJI C HICKOM O
B3bICKAHUU MTpadoB ¢ OpraHU3alMy ¥ HHAWBUIYAIbHOTO NpPEINPUHUMATENS B TOPSAIKE U
CPOKH, KOTOpbIE MPEIYyCMOTpPEHbI CTaTbel 46 (pelieHue O B3bICKAHWU MPUHUMAETCS IOCIIe
UCTEUCHHUsI CPOKa, YCTAHOBIIEHHOTO B TpeOOBaHMM 00 yIiaTe Halora, HO HE MO3JHEE ABYX
MECAIIEB TMOCTE HMCTEUCHUS YKa3aHHOTO Cpoka. PemieHue O B3BICKAHUHM, MPUHATOE TIOCIE
UCTEUCHHUsI YKA3aHHOTO CPOKa, CUMTACTCS HEACHCTBUTEIHHBIM U MCIOTHEHUIO HE TOJICKUT. B
9TOM CJIy4ae HAJIOTOBBI OpraH MOXET OOpaTUThCI B CyJ C HCKOM O B3BICKAaHUH C
HaJOroIUiaTenbluKa (HAJIOrOBOTO  areHra) - OpraHu3ald WM WHIUBUAYaJIbHOTO
pEIITPUHUMATEIS TPUYUTAIOIICHCS K YIIATe CyMMBI Hajlora. 3asBICHIEC MOXET ObITh IMMOJaHO B
Cyll B TE€UYCHHE IIECTH MECALEB IMOCIE UCTEUEHHUs] CpPOKa MCIOIHEHUS TpeboBaHMUS 00 yruiate
Hayora) u crarbeir 47 Komekca P®, ¢ ¢pusndeckoro nuia, He SBISIOMICTOCS WHIUBUAYATHHBIM
npeanpuHUMAaTeNIeM, B TIOPSAIKEe U CPOKHU, KOTOpbIe MpeaycMoTpeHsl ctatbein 48 Komekca PD
(MCKOBOE 3asBIICHME O B3BICKAHWM HAJOTa 3a CYEeT HWMYIIECTBAa HAJIOTOIUIATEIbIINKA -
bu3znyecKoro uia, HE SBIAIOIIETOCS WHAWBHUIYAIbHBIM MpEeANpPUHUMATENEM, MOXET ObITh
MOJIaHO B CyJa OOIIeH FOPUCIANKIIMU HAJOTOBBIM OPTaHOM (TaMOXCHHBIM OpPTaHOM) B TEYCHUE
IIIECTH MECSIIEB MOCJIE HCTEUCHUSI CPOKa UCIIOTHEHHS TpeOOBaHUs 00 yIIaTe Hajiora).

Ocob6eHHOCTH CyIe0HOTO pa3dupaTeIhCTBa
U PE3OJIFOTUBHOM 4aCTH PELICHUs

PaccMoTpenue 3asBneHW O B3BICKAHWHM OOS3aTENBHBIX IUIATEXKEW W CAHKIUU
IPOM3BOJIUTCS 110 OOLIMM MpaBHJIaM UCKOBOT'O ITPOU3BO/ICTBA C IPOBEJCHUEM IPEABAPUTEIBHBIX
cyneOHbIx 3acenanuii. [Ipu 3ToM €10 HOMKHO OBITH PAaCCMOTPEHO B CPOK, HE MPEBBIILAIOIINN
JIBYX MECALEB CO JIHS NOCTYIUIEHUS] pPaCCMAaTPUBAEMOTO 3asiBJIICHUS B apOUTPaXHbIH Cy .

[Ipu ynoBneTBOpeHHH TpeOOBaHMS O B3BICKAHHM OOS3aTENbHBIX IUIATEXKEH W CAaHKUUN B
PE30JIOTUBHOM YacTU pPELIEHUs JOJDKHBI OBITh yKa3aHbl: HaUMEHOBAHHE JIUIA, OOA3aHHOTO
YIUIATUTh CYMMY 3aJI0JKEHHOCTH, €70 MECTO HAaXOKJCHUS UM MECTO KUTEIbCTBA, CBEACHUS O
€ro TOCYIapCTBEHHOW PErucTpalvy;, OOIIMK pa3Mep MOJIekaIlei B3bICKAHWIO JICHEKHOU
CYMMBI C OIIPEAEIIEHUEM OTACIBHO OCHOBHOM 3aJ0JKEHHOCTH U CAHKIIUN.

Pemenne apOuTpaxHOTo Cyza 1o Jeily O B3bICKAaHUU 00sI3aTEIbHBIX IUIATEKEH U CAaHKLUN
IIPUHHUMAETCS 10 ITpaBWIaM, YCTaHOBJIEHHBIM B 1. 20 AITK P®.

I'masa 13. PACCMOTPEHHUME JEJI Ob YCTAHOBJIEHUU ®AKTOB,
NMMEIOIUX OPUINYECKOE 3HAYEHHUE

13.1. Ilonarue pakToB, UMEIOMUX IOPUANIECCKOE 3HAUCHHE.
[TonBeOMCTBEHHOCTS /1€ 00 yCTaHOBICHUH (DAKTOB,
UMEIOIIHNX IOPUINIECKOE 3HaUeHNEe, apOUTPaKHBIM CyJIaM



Oco6eHHOCTH MTPOU3BOJICTBA U COOCTBEHHO MOPSIIOK PACCMOTPEHUS JIe]1 00 YCTaHOBICHUH
($akTOB, UMEIOIIKX IOPUINIECKOE 3HAUYEHUE, PETYIUPYIOTCs nonoxeHusiMu 1. 27 AIIK PO.

IOpunnueckue (akTbl - omnpezeneHHblE OOCTOSTENbCTBA, C KOTOPHIMH HOpMa IpaBa
CBA3BIBAET BO3HMKHOBEHME, W3MEHEHHME WM MPEKpallleHue Yy OPUIMYECKUX JIUL U
UHMBUAYAIbHBIX TpealpUHUMaTenei (3asBUTeNeH) ompeneneHHbIX MpaB M 00sf3aHHOCTEH B
chepe mpeANnPUHUMATEIBCKOM U UHOW SKOHOMUYECKOH JESITEIIbHOCTH.

Ilenp yctaHoBneHus (akra - Te TMOCIEACTBUS, HACTYIUIEHHS KOTODPBIX JKenaid Obl
3asIBUTEIIb.

Oco6eHHOCTH TPOU3BO/ICTBA:

- OTCYTCTBHUE CHIOpa (MaTepHalIbHO-IIPAaBOBOIO TPEOOBAHUS OJJHOTO JIUIIA K IPYTOMY);

- OTCYTCTBHE CTOPOH (MCTLIAa M OTBETYUKA), MEXY KOTOPHIMH BO3MOKEH JTaHHBIH CIIOp.

[IponsBoacTBO BO30yKIHaeTcsi B apOMTpaXKHOM CyJ€ Ha OCHOBAHMU 3asiBIEHUI 00
YCTaHOBJIEHHH (PaKTOB, UMEIOIINX IOPUANYECKOE 3HAUCHHE.

Ecnu npu paccmorpeHuu paena o0 YCTaHOBJIEHHH (AKTOB, MMEIOIIMX HOPUIUYECKOE
3Ha4YeHHE, BBISICHAETCS, YTO BO3HHK CIOp O IpaBe, apOUTPaKHBIN CyJ OCTaBIISET 3asBlieHHE 0e3
paccMOTpeHMsl, O 4YeM BBIHOCUT OIpejaeieHue. B ompeneneHuu 3asBUTENI0 U JPYTUM
3aMHTEPECOBAHHBIM JIMIIAM PAa3bICHAETCA MX IPaBO PAa3pELIUTh CIOpP B IOPSIKE HCKOBOIO
IIPOU3BOJICTBA.

ApOuTpaxHbIil cy1 paccMaTpUBaeT jiefia 00 yCTaHOBIICHUH:

- (¢akra BIAJCHUS U I[OJIb30BAHUSA IOPUIAWYECKUM JIMIIOM WM UHAUBUAYAIbHBIM
npeanpuHUMAaTEeIeM HeJIBUKUMBIM UMYIIIECTBOM KaK CBOUM COOCTBEHHBIM;

- (bakTa TOCYHZapCTBEHHOW PErHCTPALUU FOPUAMYECKOTO JIMIAa WIH WHIWBUAYATBHOTO
IPEIIIPUHUMATENS B ONIPENEICHHOE BPEMSI U B OIIPEJEIIEHHOM MECTE;

- (hakTa MPUHAUICKHOCTH MPABOYCTAaHABIMBAIOIIETO JOKYMEHTA, JCHCTBYIOIIEro B chepe
IPEIIPUHUMATEIBCKOM M HMHOM 3KOHOMHYECKOW JEATEIBHOCTH, HOPUIMYECKOMY JIMIY WU
WHAMBUyaJIbHOMY TNPEIIPUHUMATENI0, €CJIM HAaUMEHOBaHHE IOPUANYECKOrO JIMLA, WM,
O0TYECTBO WM (GaMWIUS WHAMBUIYaJIbHOTO IpEINpUHUMATENs, YKa3aHHblE B JOKYMEHTE, HE
COBMNAJAlOT C HAaMMEHOBAHMEM IOPUIMYECKOIO JHIA MO €ro YyYpeAUTEIbHOMY JIOKYMEHTY,
MMEHEM, OTYECTBOM MJIM (paMUIMel MHANBUAYAIBHOTO NMPEAPUHUMATENS 110 €r0 MacnopTy WK
CBUJIETEJILCTBY O POXKIECHUU;

- Jpyrux  (akToB, MOPOXKAAIOUIMX  IOPUIMYECKHE  IOCIHeACTBUS B cepe
IIPEANPUHUMATEIBCKON U MHOM DKOHOMUYECKOH NESATEIBHOCTH.

K HeBHKUMBIM BelaM (HEABUKMMOE UMYILECTBO, HEJBUKUMOCTb) OTHOCSITCSL:

- 3€MEJIbHBIE YYaCTKM, YYacCTKH HEApP M BCE, YTO IPOYHO CBSI3aHO C 3€MJIEH, TO €CTh
00BEKTHI, TIepeMeIIeHne KOTOPBIX 0€3 Hecopa3MepHOTO yiiepOa WX Ha3HAYCHUIO HEBO3MOXKHO, B
TOM YHCJIE 3/1aHUs, COOPY>KEHUSI, 0OBEKThI HE3aBEPLUICHHOTO CTPOUTEIHCTBA;

- TNOAJIeXKAIMe TOCYIAapCTBEHHOM pErucTpaluy BO3AYIIHBIE M MOPCKHE CyzAa, Cyna
BHYTPEHHETO IJIaBaHUs, KOCMUYECKHE O0BEKThl. 3aKOHOM K HEJBM)KUMBIM BEIlaM MOXKET OBITh
oTHeceHO U nHoe umytectBo (ctT. 130 'K PD).

ITpaBo cOOCTBEHHOCTH - BIIAJICHUE, TT0JIb30BAaHUE U PACTIOPSKEHHE CBOMM UMYIIIECTBOM.

IOpunnyeckoe U0 WIM MHIUBUAYalbHBIA NpEANPUHUMATENb BIpPaBE OOpPaTUTHCA B
apOUTPaKHBIN CYJI C 3asBJICHUEM 00 YCTaHOBJIEHUH (PAKTOB, HMEIOLINX IOPUINYECKOE 3HAUCHHE,
€CIIN:

- OTCYTCTBYET BO3MOXHOCTb IOJYYHUTh WJIM BOCCTAHOBUTH HaAJIeXKallll€ JOKYMEHTHI,
YIOCTOBEPSIOLINE ITH (DAKTHI;

- (enepanbHBIM 3aKOHOM HJIM WHBIM HOPMAaTHBHBIM IPABOBBIM aKTOM HE IPEIyCMOTPEH
MHOH BHECYAE€OHBIN MOPAOK YCTAHOBIIEHHS COOTBETCTBYIOIIMX (DAKTOB.

OcoOeHHOCTH CYOBEKTHOTO COCTaBa



OnHoM M3 BaXKHBIX OCOOEHHOCTEH JIe)1 00 yCTaHOBJICHUH (PAKTOB, UMEIOIINX IOPUINYECKOE
3HAYCHHE, SIBISCTCS CYOBEKTHBIH COCTAaB YYaCTBYIOIIUX B el JHIl. B JaHHOM cilydae JIMIIO,
oOpamraromeecsi B apOUTPaKHBI CyJ C 3asBICHUEM, HA3bIBACTCS 3asBHTEIEM, a HE HCTIIOM.
Jluma, 9YpM TIpaBa W HWHTEPECHl MOTYT OBITH 3aTPOHYTHI pPEUICHHEM apOUTPaXKHOTO Cy[a,
IMPUBJICKAIOTCA K YYAaCTHIO B ACJIC B KAYCCTBC 3aMHTCPCCOBAHHBIX JIMII.

ApOuTpaxkHOE MpPOIECCyalbHOE 3aKOHOAATEILCTBO HE JAeT MCYEPIBIBAIOIICTO TEPEUHS
IOPUANYECKUX (DAKTOB, KOTOpbIE MOTYT OBITh YCTaHOBJIEHbI B CyJA€OHOM MOpPSIKE.
COOTBETCTBEHHO, KPYT 3aWHTEPECOBAHHBIX JIUI MOXXET OBITh pa3HbI, B 3aBUCHMOCTH OT
cnenudukn (hakTa, UMEIONIETO FOPUIUICCKOS 3HAYCHHE.

[ToacynHocTh

B uactu 2 crareu 219 AIIK yperynupoBaHbl BONPOCHI, CBSI3aHHBIE C IOACYAHOCTBIO
JTAHHOM KaTeropuu jei. 3asBIE€HUE MOAAETCS B apOUTPaXKHBIN CyJ 10 MECTY HaXOXKICHHS WIH
MECTY KHUTEJIbCTBA 3asBUTEIIS.

Ecnu ycranaBnauBaroTcs (akThl BIAJCHUS, MOJIb30BAHUS U PACHOPSDKEHHS HEJABHKUMBIM
UMYIIECTBOM U Jpyrue (akTbl, MMEIOMUX IOPUIMYECKOE 3HAYEHHE Ui BO3HUKHOBEHHS,
U3MEHEHHs WIM TpeKpalleHus MpaB Ha HEIBM)KUMOE HMYIIECTBO, 3asBJICHHE MOJAeTci B
apOUTPaXKHBIN CyJ 110 MECTY HAXOKJICHUS HEIBUKUMOTO UMYIIECTBA.

13.2. Tlopsinok mogauu 3asBICHUS B apOUTPAXKHBIN CYT
00 yCTaHOBJICHUU (JAaKTOB, HMECIOIINX IOPUINUECKOE 3HAUCHHUE.
Coneprxanue 3asBICHUS

3asiBieHrue 00 YCTAaHOBJICHUH (DAKTOB, MMEIOIIMX IOPUANYECKOE 3HAYEHHUE, JTIOJDKHO OBITh
MOJIaHO B apOUTpaKHbI CyJ B MUCbMEHHOW (opMe U TOMAMUCAHO 3asBUTENEM JHUOO €ro
NpEeJCTaBUTENIEM, MMEIOIIMM MOJ00HOE CHEUUANTbHOE IOJHOMOYHWE M O(QOPMIICHHYIO
HaJJIeXkaIuM o0pa3oM JI0BEPEHHOCTb.

3agBneHre 00 YCTAaHOBICHMM (aKTa, HMMEIOUIETO IOPUIMUYECKOE 3HAYEHHUE, JOJDKHO
COOTBETCTBOBAThH TPEOOBAHMSM, U3NIOKEHHBIM B 4. 1, . 1. 1, 2, 10 4. 2 ct1. 125 AIIK P®. Kpome
Toro, coriacHo cT. 220 AIIK P® nomxkHbl OBITH yKa3zaHbL: (akT, 00 yCTaHOBIECHHH KOTOPOTO
XOJIaTaliCTBYET 3asBHUTENIb, HOpPMa 3aKOHA, COTJIACHO KOTOPOW JaHHBIH (DAKT TOPOKAACT
IOpUIMYECKUE TIOCIEACTBHS B cdepe MNpeArnpUHUMATEICKOW W HWHOH HKOHOMHYECKOU
JeSTeIbHOCTH; 000CHOBaHHE HEOOXOAMMOCTH YCTAaHOBJIEHMS JAaHHOTO (paKTa; JOKa3aTelbCTBa,
MOJTBEPKJAIOLINE HEBO3MOYKHOCTD IOIYYEHMsI 3asBUTEIEM HAJUIEKALIUMX JOKA3aTeNbCTB WU
BOCCTAHOBJICHUS yTPAYEHHBIX JOKYMEHTOB.

K 3asBnenuro npunararorcs:

- JOKYMEHT, MOATBEPKIAIOIINANA YIUIATy TOCYJAapCTBEHHOM IMOIUIMHBI B YCTAaHOBJICHHOM
NOPSZIKE U B pa3Mepe WM MPaBO Ha MOJIYUYEHUE JIBIOTHI 10 YIUIATE FOCYAAPCTBEHHON MOIIJINHBI,
anb0 XOoJaTaiicTBO O MPEJOCTAaBICHUU OTCPOUYKH, PACCPOUKH, OO0 YMEHBIIEHUH pa3Mmepa
roCy1apCTBEHHOM MOLIIUHBIL;

- TOKYMEHTBI, TOJITBEPKIAIOLINE OOCTOSTENIbCTBA, HA KOTOPHIX HCTEL OCHOBBIBAET CBOU
TpeOoBaHuS;

- KOIIMU CBUJIETEIBCTBA O F'OCYITaPCTBEHHOM PETHCTPALMY B KAYECTBE FOPUAMYECKOTO JIMIA
WM UHAUBUAYAITBHOTO MPEANPUHUMATEIIS;

- TOBEPEHHOCTh WJIM WMHBIE TOKYMEHTHI, ITOATBEPKIAIOIINE OJHOMOYHS HAa MOANHUCAHHE
MICKOBOTO 3asIBJICHMSL.

VY cTaHOBHB IIPU PACCMOTPEHUH BONPOCA O MPUHATHUH 3asBJICHUS K IPOU3BOACTBY, YTO OHO
NOJJaHO C HapyILIeHHEeM TpeOOBaHUHU, MPEIBIBIIEMBIX K €r0 COJIEPKaHHUIO, apOUTPaKHBIA Cy
MpaBOMEPHO OCTaBWJI 3asBiieHue 0e3 nBrkeHus (1. 128 AIIK PD).

Heycrpanenne oOCTOSTENBCTB, MOCIY)KUBIIMX OCHOBAaHHEM JJIsi OCTABJICHHUS 3asIBICHUS
0e3 IBUKEHHS B CPOK, YCTAHOBJICHHBIN apOUTPa’KHBIM CYJIOM, TMOBJIEKJIO BO3BpAILEHUE JAaHHOTO



3asBieHUst Ha ocHoBaHWU 1. 4 4. 1 cT. 129 AIIK P® (urdopmarmonHoe nuceMo [Ipesuanyma
BAC P® ot 17 ¢espans 2004 r. N 76 "O630p NpakTUKU PaCCMOTPEHUsT apOUTPAXKHBIMU CyJIaMH
nenn 00 ycTaHoOBJICHUH (DAKTOB, UMEIONTUX IOPUANYECKOE 3HAYCHHE").

13.3. TIponeccyasibHble 0COOEHHOCTH PaCCMOTPEHUS JeI
00 yCTaHOBJICHUU (PaKTOB, HMCIOLINX IOPUIHNUECKOE 3HAUCHUE

[Tocne npuHATHS 3asBICHUS U BO30YXKIEHMS Jie/a M0 YCTaHOBJIEHHIO (haKTa, UMEIOILEro
IOPUIMYECKOE 3HAUYEHHUE, CY/Ibsl JOKEH BBIIOJIHUTH 3a/1a4 MO MOJATOTOBKE Jejia K Cyae0HOMY
pa3dupaTenbCTBY, KOTOpbIE ycTaHoBIeHHI B 4. 3 ¢T. 133 AIIK P®. Ha ctanuu noAroToBKuU CyIbs
apOUTpaXHOTrO Cyna JIEHCTBYET €IMHOJINYHO, IPOBEJEHUE CTaAUM MOJITOTOBKU IO
paccMaTpuBaeMoOi KaTeropuu el sBisieTcs 0e3yCIOBHBIM M 00s3aTenbHBIM - 4. 2 cT. 133 AIIK
P®. Cpok nmpoBesieHus: TOArOTOBUTEIBHBIX JAEUCTBUMN SBJISIETCS OOLIMM M COCTaBIIIET HE Ooiee
JIBYX MECALEB CO JHS IOCTYIUIEHUS 3asBJIEHUS 00 YCTAaHOBICHMM (DAaKTOB, HMEIOIIUX
IOPUIMYECKOE 3HAUECHUE, B apOUTPaXKHBIN CY/I.

Cranus MOATOTOBKM JAefia K cyAeOHOMY pa3OMpaTeNbCTBY MO JeinaM 00 yCTaHOBIICHUH
(GakToB, MMEIOIIMX HOPUIUYECKOE 3HAa4YeHHE, JOJDKHAa 3aBEpLIaThbCs IPEIBAPUTEIIBHBIM
cyne6nsiM 3acemanueM (ct. 136 AIIK P®), Ha KOTOpOM TpOBEpsETCA CTENEHb
HOJTrOTOBJIEHHOCTH Jiefla K CyAeOHOMY pa30MpaTeNbCTBY M BBIIIOJIHEHUE BCEX 3a/ad, CTOSIIUX
nepes apOUTPakKHBIM Cy/Ibed Ha CTaJUM MMOATOTOBKH Jelia.

Hena o6 ycraHOBieHHU (DAKTOB, UMEIOUIMX IOPUIUYECKOE 3HAUEHHE, PACCMATPUBAIOTCS
CyIbel eIMHOIMYHO B CYJIeOHOM 3acelaHuM C YydyaCTHMEeM 3asBUTENsl U  JApPYTUX
3aMHTEPECOBAHHBIX JUI. K KX paccMOTpEeHHI0O HE MOTYT MPHUBJIEKATbCS apOUTpa)KHbIE
3aceqaTeny.

[Tpu moxroToBKeE Zena K cy1eOHOMY pa30MpaTenbCTBY CYIbs:

- ompenensieT Kpyr 3aMHTEPECOBAHHBIX IO JAEy JIMIL, MPaBa KOTOPHIX MOXKET 3aTPOHYTh
pemieHre 00 ycTaHOBICHHUHU (paKTa, MMEIOIIEro I0PUINUECKOe 3HAaUCHNUE;

- U3BEIAeT 3aMHTEPECOBAHHBIX JIMII O IPOU3BOJICTBE 110 JIEIy;

- paccmMaTpuBaeT BONPOC O MPUBJICUYEHNN YKa3aHHBIX JIUL K y4aCTHUIO B JIEIIE;

- U3BEIIAET O BPEMEHU M MECTE CyIeOHOT0 3aceJaHMUs.

ApOuTpaxHbIii cy B CyJeOHOM 3acCeIaHuu:

- TIIPOBEpPSIET, HE MPEIYCMOTPEH JIM 3aKOHOM WJIM MHBIM HOPMAaTHBHBIM IPAaBOBBIM aKTOM
MHOH BHECYA€OHBIN MOPAIOK YCTAHOBIICHUS JAaHHOTO (PaKTa;

- IPOBEPSIET, UMEJIACh JIU Y 3asBUTENS APYyras BO3MOKHOCTb MOJIyYUTh WM BOCCTAHOBUTH
HE0OXOIUMbIE JTOKYMEHTBI;

- YCTaHaBJIMBAET, IOPOXKAAET JIM JAaHHBIN (PAKT IOPUANYECKH 3HAUMMBbIE MOCIEICTBUS IS
3asiBUTEJI B CBSI3U C OCYLIECTBJIEHUEM UM IPEINPUHHUMATENBCKOW WIM MHOW 3KOHOMHUYECKOU
NeSITeNbHOCTH;

- BBISICHSIET, HE 3aTparMBaeT JIM MpaBa APYTUX JMIl yCTaHOBIEHHE TpeOyemoro (akra, He
BO3HMK JIU CIIOp O IIPaBe.

Bce BrhimenepeuncieHHbie ycloBus chopMyaupoBaHbl B CT. cT. 217 - 219 AIIK PO®.
Tonbko NMpu HAaIMUUU BCEX YKa3aHHBIX YCJIOBHM apOMTPaXKHBIM CyJ HPUHUMAET K CBOEMY
OPOM3BOJICTBY W paccMaTpUBaeT 3asBICHHS 00 YCTAaHOBJICHUHM IOPUAMYECKHX (AKTOB.
OtcyTcTBHE XOTsI OB OJHOTO M3 HUX BJIEYET MPEKPALCHUE IPOU3BOJICTBA 10 JEITy.

Ecnmu B xonme cyneOHOro pasOuparenbcTBa BBIICHUTCS, YTO BO3HHK CIOp O IIPase,
apOUTPaXKHBIN Cy]l OCTABIISAET 3asiBIEHUE 0€3 pACCMOTPEHUS, O UEM BBIHOCUT OIPECICHHUE.

B ompeneneHun 3asBUTEN0 U IPYTMM 3aMHTEPECOBAHHBIM IO [Ny JHUIAM Pa3bsCHSIETCA
UX IPaBO Pa3pelnTh CIOpP B MOPSAIKE HCKOBOTO TPOU3BOJICTBA.

Oco0eHHOCTH MPECTABICHHUS JOKA3aTEeIbCTB



1. O6 ycTaHoBIeHNH (aKTa MPUHAIICKHOCTH MPABOYCTAHABIMBAIONIETO TOKYMEHTA JIUILY,
JaHHBIE KOTOPOTO HE COBMAAAIOT C JAHHBIMHU JPYTHX JAOKYMEHTOB, MPUHAJUICKAIIUX 3TOMY
JIHILY.

B npeamer moka3biBaHUS MO TaKUM JieJIaM BXOJST BCE BBIIICU3TI0KEHHBIE 00CTOSTENLCTBA,
KOTOpPBIC JTOJDKHBI OBITH JIOKA3aHBI B X0JI¢ Cye0HOT0 pa3OuparensCTBa MIPH PACCMOTPEHUH Jeiia
00 ycTaHOBJIEHUH JTIOOOTO (akTa, UMEIOIIEro Iopuandeckoe 3HaueHne. OTHAKO B 3aBUCUMOCTHU
OT TIPAaBOBOM II€JT YCTAHOBJICHUS IOPUIAMYECKOTO (hakTa GOPMHUPYETCS KPYT JOKA3aTEIbCTB.

B nanHOM cityyae Kk HEOOXOAMMBIM J10Ka3aTeIbCTBAM CIEAYET OTHECTH:

1) nokaszarenbcTBa, MOATBEPKIAIONIME IPHHAJICKHOCTh IPABOYCTAHABIHMBAOIIETO
JIOKYMEHTA 3asBUTEIO (MacmopT, YIOCTOBEPEHHE, 3asBICHNUE B PETUCTPUPYIOLINI OpTaH U T.1.);

2) JmOKa3aTeNbCTBA, MOATBEPKAAONINE YTO OpPraHU3aIMs, BbIJABIIAs JTOKYMEHT, HE HMEET
BO3MOXXHOCTH BHECTH B HETO COOTBETCTBYIOIIME HCIPABJICHHs OO YTO 3Ta OpraHMU3alus He
MOYKET BBIJIaTh HOBBIA JOKYMEHT (yTpaTa apXWBHBIX JTOKYMEHTOB, JIMKBUAINS OPTaHU3AIUN U
T.1.);

3) mpaBOyCTaHABIMBAIOUINA JOKYMEHT, IMPHHAIIC)KHOCTh KOTOPOTO YCTAaHABJIUBACTCS
CylloM (CBUAETETHCTBO O TOCYJAPCTBEHHOM PETHMCTpally MpaBa WM PETUCTPAIMHM B KauecTBe
WHIMBUAYAITBHOTO MTPEIIPUHUMATEIS).

2. O6 ycraHoBieHuu ¢akTa BIaICHUS U MOJIH30BAaHUS HEIBUYKUMBIM UMYIIIECTBOM.

Heo6xoauMbeIMu T0Ka3aTEIbCTBAMHE SIBIISIOTCS CIIETyFOIINE:

1) mOKyMeHTBI 00 OTBOJIE 3eMEIHHOTO y4acTKa (pelieHus], MOCTAaHOBICHUS aIMUHUCTPALIUN
00 OTBOJIE 3eMEJIBHOTO YYaCTKa, IUIaH 3€MEIbHOTO Y9acTKa, TOKYMEHTHI KaJlaCTPOBOTO y4eTa U
T.IL.);

2) JOKYMEHTBI O HaxOXIECHHH OOBEKTa HEIBWKHUMOCTH Ha OallaHCe 3asBUTEIS
(MHBEHTapHas KapTO4Ka y4eTa OCHOBHBIX CPEJICTB);

3) MOKYMEHTBl O HECEHWH 3asBUTEJIEM OpEeMEHH COJEpX)aHHA OOBEKTa HEIBHKUMOCTH
(ToroBOpBI ¢ OOCTYKUBAIOLIUMH OPraHU3alUsAMU, JOKYMEHTBHI 00 OIlaTeé KOMMYHAIBHBIX U
JIPYTHX IKCIUTYaTAI[MOHHBIX YCIYyT, JOKYMEHTBHI, TOATBEPKIAIONINE KAMUTATBHBIA U TEKYIIUN
PEMOHT 00BEKTa HEIBIXKUMOCTH, U T.J1.);

4) MOKYMEHTBI O HEBO3MOXXHOCTH BOCCTAHOBJICHUSI CTPOMUTENBHBIX JOKYMEHTOB (yTpaTa
ApXUBHBIX JaHHBIX).

Crnenyer 3aMeTuTbh, 4YTO pPACCMOTPEHUE el 00 YCTAaHOBICHUH (PAKTOB, HMEIOIMIUX
IOPUIMYECKOEe 3HAUEHUE, HE BCErja 3aKaH4YMBAETCS BBIHECEHHWEM CYIeOHOTO pelleHHus, T.e.
paspeuieHueM Jena 1o cymecTBy. llpu BBISICHEHMH OOCTOSITENIBCTB, MPENSTCTBYIOMIUX
JB)KEHUIO Jiea, yKa3aHHbIX B CT. cT. 148 u 150 AIIK P®, neno mpekpaiaercsi BBIHECEHUEM
orpeniesieHust 00 OCTaBIICHUs 3asBIEHUs 0€3 pacCMOTPEHHUs JIMO0 O MPEKPAIICHUH POU3BOICTBA
IO JIEJTy COOTBETCTBEHHO.

Yacte 4 crarbum 221 AIIK P® ycranaBauBaeT JONMOJHUTEIBHOE OCHOBAHHME ISt
OCTaBJICHUS 3asBJICHUS 0€3 paCCMOTPEHMUS, YTO CBA3AHO C CYLTHOCTHIO 0COOO0T0 Mpou3BoIcTBa. B
cllydae eciii B XOfie CyJeOHOro pa30upaTesbCTBa Mo ey 00 YCTaHOBJICHUH (DakTa, HMEIOIIETo
IOPUIMYECKOE 3HAYEHHE, BBISICHUTCS, YTO BO3HHUK CIIOp O IpaBe, apOUTPaKHbII CyJl OCTaBIISET
3asBlICHHE 00 YCTaHOBJIEHUH (paKkTa, UMEIOLIETO IOPUINYECKOe 3HaUCHHE, 0€3 pacCCMOTPEHUs, O
YeM BBIHOCHUT OIpPE/IEIICHHE.

[IpuMeHeHHe AaHHOTO WHCTUTYTA TO3BOJIAET 3aMHTEPECOBAHHBIM JIMIIAM OOpPAaTHTHCS C
3asBJICHHBIMH TPeOOBaHUSMHU B apOUTPa)xKHbIH CyJl IOBTOPHO, YTO CIIOCOOCTBYET pealu3aluu
OPUHIMUIA JOCTYITHOCTH TIPAaBOCYAWS W SBISAETCS JOMOJHUTEIBHOW TrapaHTHel cyneOHoH
3alIUTHl HAPYLICHHBIX WJIM OCIIOPEHHBIX MPaB YYaCTHUKOB apOUTpakHOTO mporecca. [loatomy B
OTIpENICICHNH 3asBUTEIIO U JPYTUM 3aUHTEPECOBAHHBIM IO JIEINTy JIMIIAM Pa3bsICHIETCS UX MPaBO
pa3pemuTh Cop B MOPSAKE UICKOBOTO MIPOU3BOJICTBA, T.€. HA OOIINX OCHOBAHUSIX.

IIpu paccmoTpeHuu aen 00 yCTaHOBIIEHHH (DAKTOB, MMEIOIIMX OPUIMUYECKOE 3HAYCHHUE,
NPUMEHSIOTCSI TakXKe€ MHCTUTYTHI BpPEMEHHOM OCTaHOBKM CyJIeOHOro pa3dupaTesibCcTBa,
CBSI3aHHBIE C HEOOXOAMMOCTBIO TPEOAOJICHUS BO3HHUKAIOMIMX Tperpaja Julsl JBHKCHHUS
apOUTpPa)KHOTO Tpoliecca: MepephiB CyAeOHOr0 3acelanusl, IPUOCTAHOBICHHE MTPOU3BOJCTBA MO



Jielly, OTJIOXEHHE CyJeOHOro pasOuparenbcTBa. Bce yka3aHHble HOPMBI IPUMEHSIOTCS IO
o0IIMM NpaBWJIaM, YCTAaHOBJICHHBIM JACHCTBYIOIIUM MIPOLECCyalbHBIM 3aKOHOM, M UMEIOT T€ K€
IeJTH, OCHOBAHMUSI, CPOKH, ITOCIIEACTBUS JIJIsl IBUKCHUS apOUTPasKHOTO JeTa.

Bo Bcex uHBIX choyyasx paspelieHue aena 00 YCTAaHOBICHMM (AKTOB, HMEIOIINUX
IOPUIMYECKOE 3HAUEHUE, JTOJKHO OBITh OKOHYEHO NPUHATHEM cyleOHoro peumienus. [lopsamox
IOPUHATHSL, COCTABJICHUS, OIJIAIIEHUS CyAEOHOrO pelIeHHs IO Jiesly 00 YCTaHOBJIEHUM (akTa,
MMEIOLIETO IOPUIMYECKOE 3HAUCHME, SBISETCA OOMMM U ompeaessiercss mpaBwiamu ri. 20
neiictByromero AIIK P®. Bcerymnenwe pemieHuss o0 yCTaHOBIEHHUH (pakTa, HMMEIOIIETO
IOPUIMYECKOE 3HAUYEHHWE, B 3aKOHHYIO CHIIy TaKXe OIpeneisercss OOIMMU IpaBUJIaMU
IIPOLIECCYATIbHOTO 3aKOHA.

13.4. Pemenue apOUTpaskHOTO CyJIa 10 JIeTy 00 YyCTaHOBIICHUH
(haKTOB, UMEIOIINX IOPUINIECKOE 3HAUCHHE

Yacte 2 crateu 222 AIIK P® ycraHaBnuBaeT [ONOJHUTENbHbIE TpeOOBaHUS K
BBIHOCUMOMY PEIIEHUIO IpH YJOBIETBOPEHUH CYIOM 3asBJICHUS 00 YCTAaHOBJIEHHMU (aKTa,
UMEIOLIETO IOpUAMYECKOE 3HaueHue. B 3ToM ciiydae B pE30JIIOTUBHOM YacTU peIllIeHUs
yKa3plBae€TCsl Ha Hajguuue (QaKTa, HMEIOIIEr0 OPUANYECKOe 3HA4Y€HUE, W H3JIaraercs
YCTaHOBJICHHBIN (aKT.

OCOOEHHOCTBIO pellIeHH apOUTPaXKHOro cylJa 00 YCTaHOBJIEHUH (AKTOB, HUMEIOIINUX
IOPUIMYECKOE 3HAUECHUE, SBISETCS TaKXKE TO, YTO Ha UX OCHOBAaHUM HMCIIOJHUTEIbHBIN JHCT HE
Belaerca. Camo pemieHue apOUTpa)kHOro cyga o0 yCTaHOBJIEHUM (DakTa, HMEIOIIEro
IOPUIMYECKOEe 3HAYCHHWE, SBISIETCS OCHOBAaHWUEM JUIS PETUCTPAllMM Takoro Qaxkra WiIn
opopmieHus mpaB, KOTOpble BO3HUKAIOT B CBA3M C  YCTaHOBJIEHHBIM  (DaKTOM,
COOTBETCTBYIOIIMMHU opraHamu B cuiy 4. 1 cT. 15 AIIK P®. OgHako BeIHECEHHOE pEIlIEHHE
apOUTPa)KHOTO Cy/a HE 3aMEHsEeT JOKYMEHTHI, BbI1aBa€Mbl€ BbIIICyKa3aHHBIMHM OpraHaMy, - 4. 3
cT. 222 AIIK P®. Pemenue B cpok He Ooiee 5 AHEH MOCie BHIHECEHUS HAIPABISETCS JIHIIAM,
YYacTBYIOLIMM B J€J€, U B TEUEHHE MECSYHOIO CPOKa I0CJI€ €ro NPUHATHS BCTyNaeT B
3aKOHHYIO CHILY.

OOxajioBaHWE pelieHUH apOUTpPaXHOTO CyJaa M0 JAejlaM 00 YCTaHOBJEHWU (DAKTOB,
UMEIOIUX IOPUINYECKOE 3HAUYCHHE, OCYIIECTBISETCS B 00IIEM HOPSIIKE.

I'maBa 14. PACCMOTPEHHUME JEJI O HECOCTOATEJIBHOCTH
(BAHKPOTCTBE). IPABOBOE PEI'YJIMPOBAHUE HHCTUTYTA BAHKPOTCTBA
B POCCUUCKOHU ®EJEPALIUA

Jlena o0 HECOCTOATENbHOCTH (OaHKPOTCTBE) SBIAIOTCA OAHOM M3 Kareropuii Jer,
MOJABEAOMCTBEHHBIX apOuTpakHoro cyay (m. 1 ct. 33 AIIK P®). Ilpu stom B AIIK P®
IPeIyCMOTPEHO, YTO Jesia O OAHKPOTCTBE HE3aBUCHUMO OT COCTAaBa YYacTBYIOUIMX B HUX JIMIL
paccMaTpUBalOTCS HCKIIOUUTEIBHO apOUTPaXKHBIMU CyAaMM, Ha UYTO YKa3bIBAaeT IPAaBHIO O
CHeUHATbHON 1MOABEJOMCTBEHHOCTH, copmyrpoBanHoe B cT. 33 AIIK P® u B cT. cT. 6, 33 O3
"O HecocTosATENbHOCTH (OAaHKPOTCTRBE)".

Ot nena corimacHo cr. 223 AIIK P® paccmaTtpuBaioTcsi apOMTpaKHBIM CYJOM IO
npaBuiaM, npexycMoTpeHHbIM AIIK P®, ¢ ocobeHHOCTAMH, YCTaHOBICHHBIMH (eepaTbHBIMU
3aKOHAMH, PETYJIUPYIOIIMMH BOMPOCH HECOCTOSTENBHOCTH (OaHKpOTCTBA). TakMMH 3aKOHAMH
sBistitoTcst Denepanbhpiii 3ak0H "O HecocTosTeNbHOCTH (OaHKPOTCTBE)" OT 26 OKTsAOps 2002 T.
N 127-®3, ®denepanbhbiii 3akoH "OO 0COOEHHOCTSIX HECOCTOSTEIBHOCTH (OaHKPOTCTBA)
CyOBEKTOB €CTECTBEHHBIX MOHOTMOJHWN TOTUIMBHO-IHEPIETHUECKOTO KOMIUIeKca" oT 24 HroHS
1999 r. N 122-®3 <24>, @enepanbhblii 3akoH "O HecocTosITENbHOCTH (OAHKPOTCTBE)
KpeauTHeIX opranm3anuid” ot 25 despans 1999 r. N 40-D3. Cpean yka3aHHBIX HOPMATHBHBIX
akToB ocoboe mecto orBoautcss D3 "O HecoctosTenbHOCTH (OaHKpoTCcTBE)". TakuM oOpazom,
nosioxeHust AITK P® u @3 "O HecocrosTenpHOCTH (0aHKPOTCTBE)", a TAK)KE IPYTUX HA3BaHHBIX



@enepalbHBIX  3aKOHOB  COCTAaBISIOT IPOLIECCYaJIbHYX0 OCHOBY PpAacCMOTpPEHHMs 1€l O
OankpoTcTBe apOuTpaxkusiMu cyaamu. Hopmer AITK PO umeroT mpu 3ToM o0mmii xapakrep, a
HopMbl ®3 "O HecocrosTenbHOCTH (OaHKpoTcTBe)" M Jpyrux PenepanbHbIX 3aKOHOB -
0COOEHHBIH, CIIeIabHBIN XapaKTep.

<24> VYkazanHwlii DenepanbHblii 3aKOH yTpaunBaeT cwiy ¢ 1 urons 2009 r. B cBs3u C
npunsTHeM PenepaabHOro 3aKoHa ot 26 okTsaops 2002 r. N 127-D3.

14.1. TTonsiTve ¥ MPU3HAKU HECOCTOSITEIBHOCTH (OaHKPOTCTBA)

3aKOHOJIATENFHOE PEryJIMPOBAaHUE CIEHU(PHUKU PACCMOTPEHHS JIEJI O HECOCTOSATEIILHOCTH
(6aHKpOTCTBE) BO MHOTOM OOYCJIOBJICHO TOHSATHEM M IIEJSIMH OaHKPOTCTBA KaK HMHCTUTYTA
rPaKJIaHCKOTO MpaBa.

B coorBerctBHM co cr. 2 D3 "O HecoctosTenbHOCTH (OaHKPOTCTBE)" TMOJ
HECOCTOSITENILHOCThIO  (0QHKPOTCTBOM) TOHUMAETCS TMPU3HAHHAsA apOUTPAKHBIM  CYIOM
HECIIOCOOHOCTh JIOJKHMKA B TOJTHOM OOBEME YAOBIETBOPUTH TPEOOBAaHUS KPEIUTOPOB IO
NEHE)KHBIM  00s13aTeIbCTBAM M (WJIM) HCIOJHUTH OOS3aHHOCTh MO YIUIaTe OOs3aTENbHBIX
IJIATEXKEH.

[Tpu3naku GaHKPOTCTBA TpakJaHUHA:

- HECIIOCOOHOCTD YAOBJIETBOPUTH TPEOOBAHUS KPEIUTOPOB IO ACHEKHBIM 0053aTEIIbCTBAM
U (WJIM) UCTIOIHUTH 00sI3aHHOCTS T10 YIIIaTe 00s3aTENbHBIX MIaTeKel B TEUCHHE TPEX MECSLIEB C
JIaThl, KOTJ]a OHU JOJKHBI ObLTN OBITH UCTIOJIHEHBI,

- TpeOOBaHUs B COBOKYITHOCTH COCTaBIISIIOT HE MEHEE JIECATH ThICSY pyOIIeii;

- CyMMa €ro 00s13aTeNbCTB MPEBBIILIAET CTOUMOCTD ITPUHAIIEKAIIETO EMY UMYILECTBA.

[Tpu3naku 6GaHKPOTCTBA FOPUIUIECKOTO JHUIIA:

- HECITIOCOOHOCTD YAOBJIETBOPUTH TPEOOBAaHUS KPEIUTOPOB IO ACHEKHBIM 0053aTEIIbCTBAM
U (WJIM) UCTIOMHUTD 00sI3aHHOCTS T10 YIIIaTe 00s3aTENbHBIX MIaTeKel B TEYCHHE TPEX MECSLIEB C
JIaThl, KOTJ]a OHU JI0JKHBI ObLITN OBITh UCTIONHEHBI;

- TpeOOBaHUs B COBOKYITHOCTH COCTaBIISIIOT HE MEHEE CTa ThICAY pyOIei;

- cyMMa 00513aTeIbCTB MPEBBIIIAET CTOUMOCTD IPUHAIIEKAIIETO EMY UMYILIECTBA.

OObsBrneHne TrpaxaaHrHa OaHKPOTOM U30aBIsIET €ro OT HEOOXOIUMOCTH B TEUEHHUE
HEOIpeIeIEHHOT0 BPEMEHM BCEM CBOMM HMMYILECTBOM OTBEYaTh MO 00s3aTenbecTBaM. B memsix
npeceueHus] HeAOOPOCOBECTHBIX JEWCTBUM, HAIMpPABICHHBIX HA HCIOIB30BAaHHE MPOIEAYPHI
OaHKpoTCTBa mJisi OcBOOOXkAEeHHS OT noiros, ®3 "O HecocrosTenbHOCTH (OaHKPOTCTBE)"
npexycMaTpuBaeT Oojiee CTpOrHe TMOCJEICTBUS TMOBTOPHOTO OAaHKPOTCTBA Tpa)<JIaHUHA.
Wnrepecno, uro @3, pernamMeHTHpPYysl HOBTOPHOE OaHKPOTCTBO, COJEPKUT CEPbE3HBIN
HEJOCTaTOK, HE TMO3BOJSIONIMKM JaTh TOYHOE OMNpEICICHHE pPacCMaTPUBAEMOIO TOHATHS.
[IpoGnema B ToM, uTo HOpMa 1. 2 cT. 213 @3 "O HecocToATENbHOCTH (0aHKPOTCTBE)" TOMyCKaeT
JIBOMHOE TOJIKOBaHWE: "...B Cllyd4ae IOBTOPHOTO NpPHU3HAHMS TpakJaHWHA OaHKPOTOM TIO
3asIBJICHUIO KPEIWUTOpA, 3asBJICHUIO YIIOJHOMOYEHHOrO0 OpraHa mno TpeOoBaHMsM 00 ymuiare
00s13aTeNbHBIX IJIaTeKEed B TEUECHUE ISITH JIET MOCJE 3aBEPIICHUs PAacYeTOB C KPEAUTOPaAMU
TaKOH rpakJJaHuH HE OCBOOOXKIAETCS OT JATBHEHIIIEr0 NCIIOTHEHUS TPEOOBAHUN KPEAUTOPOB.

HeynoBnerBopeHHble TpeOOBaHUS KPEIUTOPOB MOTYT OBITh HPEIBSIBICHBI B MOPSIKE,
YCTaHOBJIEHHOM I'pa)/1aHCKUM 3aKOHOAATEIbLCTBOM'".

Temtoknna M.B. npennaraer ciegyroomye BapuanTbl <25>:

<25> Temokuna M.B. Kommenrtapuit k @enepanbHomy 3akoHy oT 26 okTsi6ps 2002 r. N
127-@3 "O necocrosTenpHOCTH (6aHKpOTCTBE)" // 3aKOHOMATENHCTBO U AKOHOMHKA. 2003. N 3 -
12.

1) HMECTCA B BUAY INOBTOPHOC B TCUYCHHC 5 neT mocie OKOHYaHUS pacuceToOB IIPU3HAHUC
6aHKpOTCTBa, T.C. BBIHCCCHUC PCIICHUA CyHda 00 OTKPBLITUKM B OTHOIICHHUU OOJIKHUKA



KOHKYPCHOTO MpOM3BOACTBA. Eciu 3TO mpousonuio (a NpOU3OWTH 3TO MOIJIO TOJNBKO IO
3asBJICHUIO KPEIUTOPOB M YIOJHOMOYEHHBIX OPraHOB, CaM JIOJDKHMK HE MMEeT MpaBa MoJaTh
TaKoe 3asiBJICHUE), TO JOJDKHUK HE OCBOOOXKIAeTcs OT JI0JIFOB BOOOIIE, T.€. O TE€X IOp, MOKa
HOJHOCTBIO HE YOBJIETBOPUT TpeOOBaHMUs, T.€. yIOBJIETBOPEHHE YaCTH 0053aTENbCTB B paMKax
KOHKypca ¥ OKOHYaHME KOHKYPCHOTO NPOM3BOJACTBA HE BIJIEUET IOTAIIEHUS OCTaBILIMXCS
00513aTENIbCTB;

2) uMeeTcs B BUIY, YTO B CiIydae IMOBTOPHOIO OaHKPOTCTBA JOJKHUK HE OCBOOOXKAAeTcs
OT JIOJITOB B T€UYEHUE 5 JIeT, T.€. B TEUEHHE ITOr0 BPEMEHH U3 JIF0O0r0 BHOBb OCTYMAIOLIETO EMY
UMYILECTBA OH 00s3aH YJOBJIETBOPSTH HCIIOJIHEHHBIE HE IOJHOCTHIO JINOO HEUCIOJHEHHbIE
TpeboBanus. OJTHAKO B 3TOM Cllydae Mbl IPUIEM K BBIBOJLy O TOM, YTO OBTOPHBIM OyZeT J1r000€
0aHKPOTCTBO, €CIIM paHee OHO YK€ ObuIO, HE3aBUCHMO OT BpeMeHU. MHaue rosops, eciu
JOJDKHUK Tpu3HaBaics OaHkporom 20 jeT Has3al, TO NMpHU3HaHHME €ro OaHKPOTOM BHOBb He
IIOTacUT B TEYEHHE 5 JIeT ero o0s3aTensCTB. [Ipw 3TOM OH caM CMOXXET 3asBUTh O CBOEM
0aHKpOTCTBE (B TEUEHHUE MOCIHEAHUX 15 5eT), HO Ha MOCIEACTBUS B BHUJAE HEMOTalleHUs
TpeOOBaHMI1 3TO HE TTOBJIHSIET.

Kaxnas u3 3TuX no3uuMi NpeAcTaBiseTcs OCTaTOYHO OOOCHOBAHHOW, OJHAKO Ooiee
COOTBETCTBYET OyKBaJbHOMY TOJIKOBAaHHIO TepBas, Tak kKak 1. 2 cr. 213 ®3 "O
HECOCTOSATENILHOCTH (OaHKpPOTCTBE)" YHNOMHUHAET O TOBTOPHOM OAHKPOTCTBE IO 3asBICHUIO
KpEAUTOPA U YIOJIHOMOYEHHOI'O OpPraHa, B TO BPeMs KakK 110 UCTEYEHHUH S5 JIET 3asiBUTh O CBOEM
0OAaHKpPOTCTBE MOXKET U CaM JIOJKHHUK.

14.2. CocTaB y4acTHHKOB Jiefla O OaHKPOTCTBE
1 apOUTPa’KHOTO MpoIiecca Mo JAey 0 OaHKPOTCTBE

CocraB 11, y4acTBYIOIUX B Jieie 0 OaHKPOTCTBE, JOCTATOYHO LIUPOK.

K HuM oTHOCSTCS:

- TOJDKHUK;

- apOUTPaKHBIN YIPABIISIOIIHI;

- KOHKYPCHBIE KPEIUTOPBI;

- YIIOJTHOMOYEHHBIE OpPTaHbl;

- (enepanpHble OpraHbl UCIOJHUTEILHOW BIIACTH, a TaKKe OpraHbl HCHOJHHUTEIBHOM
BJIacTU CyOBeKTOB Poccuiickoit deaepanyii U OpraHbl MECTHOTO CaMOYIIPABJICHUS 1O MECTY
HAXOKJCHHUS JOJDKHHUKA B CIyYasx, IPEeIyCMOTPEHHBIX HacTosmuM DegepanbHbIM 3aKOHOM;

- IML10, ITpeI0CTaBUBIIIEE OOECIIeUeHNe AT MPOBEACHUS (PMHAHCOBOTO 0310POBJICHUS.

@3 "O HecocrosTeNbHOCTH (OaHKPOTCTBE)" HE JOMyCKAaeT ydyacTHs paOOTHHKOB B
npoueaypax KoHkypca. B to ke BpemMs, B cooTBeTCTBUU CO CT. 35 @3 "O HEcoCTOATEIbHOCTH
(6ankpoTcTBE)" B apOUTpaKHOM TpoIecce Mo Jieny 0 OaHKPOTCTBE yYacCTBYIOT: MPEACTABUTEIb
pabOTHHUKOB NOJKHMKA; IPEICTaBUTENIb COOCTBEHHHKA HMMYIIECTBA JOJDKHHKA - YHUTApPHOTO
NPEANPUATHS; IPEICTABUTENb YUpeauTenen (Y4acCTHUKOB) JOJDKHUKA; MIPEACTaBUTENb COOpaHUs
KpPEeIUTOPOB WM NPEACTaBUTENIb KOMUTETa KPEAUTOPOB; MPEICTaBUTENb (DeepantbHOro opraHa
UCTIOJIHUTENIHOW BJIaCTH B 00JacTH obOecneueHus] 0e30MacHOCTH B ClIydae, €CJId HCIIOJHEHHE
IIOJTHOMOYHM apOUTPa)XKHOTO YIIPABIISIOIIETO CBA3aHO € JOCTYIIOM K CBEJCHUSAM, COCTABIISIOINM
rOCyapCTBEHHYIO TaliHy; WHBIE JMLA B ciydasx, npexycmMorpeHHblx AIIK PO u @3 "O
HECOCTOSTENIBHOCTH (OaHKpOTCTBE)".

14.3. TlogBeTOMCTBEHHOCTD U TIOJICYTHOCTh JIeJT O OAaHKPOTCTBE.
OcobenHocTr BO30YXKICHHUS TPOU3BOJICTBA T10 JIEITY

Oco0OeHHOCTH TPOU3BOACTBA MO JelaM O OaHKPOTCTBE TMPOSIBISIIOTCS YXKE B
MOJIBEJOMCTBEHHOCTH U TOJACYJHOCTU 3TUX fesl. Jlena o OGaHKpOTCTBE IOPUAMYECKUX JUI] U
TpaKIaH pacCMaTPHUBACT apOUTPAXKHBINA CYJ] IO MECTY HAXOXKICHUS TOJDKHHKA - FOPUIUIECKOTO
JUIIA U TI0 MECTY JKUTeNIbCTBa rpakaanuHa (m. 1 4. 1 cr. 33, 4. 4 cr. 38 AIIK PO, ct. 33 3akona



o OankporctBe). Jlemo o GaHKPOTCTBE HE MOXKET OBITh TEepeJaHO Ha PacCMOTPEHHE HU Cyjna
o011eil FOPUCTUKIINY, HU TPETEHCKOro Cya.

Jliis Bo30y>x1eHUS 1e7a 0 OAHKPOTCTBE IPUHUMAIOTCSI BO BHUMAHHUE:

- TpeOOBaHHWs, TOITBEP)KICHHBbIC BCTYNUBIIMM B 3aKOHHYIO CHIy pEHICHHEM CyJa,
apOUTPaKHOTO CyJa, TPETEUCKOIO Cy1a;

- TpeOoBaHMs 00 ymuate o00s3aTeNbHBIX IUIATEKEH, MOATBEPIKICHHBIE pPEIICHUEM
HAJIOTOBOTO OpraHa, TaMOXEHHOTO OpraHa O B3bICKAHWHW 33/I0JDKEHHOCTH 32 CUET WMYIIECTBA
TOJIKHUKA.

[IpaBom Ha oOpamieHue B apOMTPaKHBIA CyJ C 3asABICHHEM O MPHU3HAHUHU JIOJDKHHKA
O0aHKpOTOM 007aJal0T JOKHHUK, KOHKYPCHBIH KPEIUTOp, YMOTHOMOYECHHBIE OpraHbl, WHBIC
3aWHTEPECOBAHHBIC JIMIIA B COOTBETCTBUU C (peliepaIbHBIM 3aKOHOM, PETYJIUPYIOMIMM BOTIPOCHI
HECOCTOSITENIbHOCTH (OaHKPOTCTBA).

14.4. OcoGeHHOCTH TPOBEACHUS MOATOTOBKU
10 JiesiaM 0 OaHKPOTCTBE

[TonroToBka genma o GaHKPOTCTBE K CyAeOHOMY pa3OMpaTeNbCTBY MPOU3BOIUTCS CyIbEi
apOuTpaxkHoro cyga B mopsaake, mnpexycMmorpeHHoM AIIK  P®, ¢ ocobGeHHoCTSIMH,
yctarnoBiIeHHBIMU @3 "O HecoCcToATENPHOCTH (0aHKpOTCTBE)".

IIpu moxnrotoBke nena o OAaHKPOTCTBE K CyJeOHOMY pa3OMpaTeNbCTBY Cynbsl JOJKEH
COBEpUINTHh  CJEAyIOUIMEe JEHCTBUS: TPOBECTH CyneOHOEe 3acefaHue 10  IPOBEpKE
000CHOBAaHHOCTH TpeOOBAaHUS 3asgBUTENS K JOJDKHUKY; PAacCMOTpPETh 3asBICHHUS, KajloObl U
XoJaTaiicTBa JMI], Y4YacTBYIOIIMX B JieJ€ O OaHKpPOTCTBE; YCTAaHOBUTh OOOCHOBAaHHOCTH
TpeOOBaHUI KpeAUTOPOB B IMopsake, ompeaereHHoM cT. 71 @3 "O HecocTOATEIbHOCTH
(6ankporctBe)"'. I[lomMuMO 3TOro, Cyabss TO XOJATaWCTBY JIHI], Y4YacTBYIOIIMX B JEJ€ O
0aHKpPOTCTBE, MOKET HA3HAUYUTh HKCHEPTH3Y B LIEISAX BBIABICHUS MPU3HAKOB (PUKTUBHOIO WU
peJHaMEepPEeHHOro OAHKPOTCTBA, MPHUHATH MEPHI JJIs IPpUMHUpPEHUs cTopoH (1. 4 ct. 50 @3 "O
HECOCTOSTENIbHOCTH (OaHKpOoTCTBE)").

K xoparaiicTBaMm, paccMaTpuMBacMbIM CyJOM NpU TOATOTOBKE Jefna O OaHKpOTCTBE K
CyleOHOMY pa30MpaTeNbCTBY, B UYAaCTHOCTH, OTHOCATCS XOJAaTalCTBA O NPUHATHH MeEp IO
o0eCrieyeHnI0  3asBICHHS O TMPHU3HAHMM JIOJDKHMKAa OaHKpoToM, 00 ucTpeOoBaHUU
JI0Ka3aTeNbCTB, O HA3HAUYEHUH SKCIEPTU3bl B LEJSAX BBISBICHHUS NMPU3HAKOB (PUKTUBHOIO WM
IpeHAMEPEHHOT0 OaHKPOTCTBA.

VYkazaHHbIE X0JIaTaliCTBa paccMaTPUBAIOTCA B opsiake, npeaycMoTpeHHoM ATIK PO.

3asBiIeHNE O MPU3HAHUU HECOCTOATEILHBIM (OaHKPOTOM)

OcHoBaHWEeM sl OOpalleHus JOJDKHMKAa B CyA SBISETCS HAMYME CIIEAYIOIINX
00CTOSITENLCTB: JOKHUK HE B COCTOSIHMHM HCIIOJIHUTH JCHEXKHBIE 00S3aTeNnbcTBa U (WIIH)
00513aHHOCTh IO yIIaTe O00s3aTENbHBIX ITUIATE)KEH B YCTAaHOBJICHHBIA CPOK; yJIOBJICTBOPEHHE
TpeOOBaHUI OJHOTO WM HECKOIBKUX KPEAUTOPOB BIICYET HEBO3MOXKHOCTH MCIOIHEHUS MHBIX
00s13aTeNIbCTB; OOpalIeHne B3BICKaHUS Ha MMYIIECTBO OCJIOXKHSET WM JIEJIAeT HEBO3MOXKHOU
XO3SUCTBEHHYIO JESATENLHOCTh MPEANPHUATHS; YIIOJIHOMOYEHHBIA OpPTraH JOKHUKA MPUHUMACT
penieHue 00 oOpaleHny B Cy € 3asBJICHUEM O MIPU3HAHUU €T0 HECOCTOSITEIIBHBIM (OaHKPOTOM)
(ct. cT. 8, 9 @3 "O HecocTosaTenbHOCTH (OAaHKPOTCTBE)").

OCOOCHHOCTH JTOKa3bIBaHUSI 10 KAXKAOMY KOHKPETHOMY 3asBJICHHIO JIOJDKHHKA O
NPU3HAHUK €T0 HECOCTOATEIhHBIM (OAHKPOTOM) 3aBHCSIT OT TeX OOCTOSTENHCTB, HA KOTOPBIX
3asBUTEIIb OCHOBBIBAET CBOM TPEOOBAHUSI.

[Ipu oOpaimieHun MOIDKHUKA B CyJ C 3asBICHHEM O MPU3HAHUU €ro OAHKPOTOM BBUIY
HAJINYHS 00CTOSATENBCTB, CBUICTEIILCTBYIOIIUX O TOM, YTO OH OyJIET HE B COCTOSTHHH UCIIOJTHHUTH
NEHEe)KHbIE 00s3aTelbcTBAa M (WIM) OOS3aHHOCTh TO yIUulaTe O0Os3aTeNbHBIX IUIATeXKEH B
YCTaHOBJICHHBII CPOK, JOJDKHHUKY CIIEIYeT MPEACTABUTh CICIYIONINE JOKAa3aTeIbCTBA!



1) Hanmuume 00s3aTeNIbCTBA, €T0 pa3MepP, CPOK UCIIOTHCHHS;

2) 00CTOSTENBCTBA, C OYEBUAHOCTHIO CBUACTEILCTBYIOIINE O HECTIOCOOHOCTH JOKHUKA B
JabHEUIIEM HCTIOTHHUTD JaHHOE 0053aTEIILCTBO.

K takum nokazaTenbcTBaM MOKHO OTHECTH CIEAYIOIIHE:

1) noroBop (IIpu TOTOBOPHOM MPUPOJIE 00SI3aTCILCTBA);

2) mepBUYHAsA JOKYMEHTAIUS K AOTOBOPY (HAKIaIHbIE, CYeTa aKThI U T.11.);

3) He BCTyNHBILEE B 3aKOHHYIO CHJIY PEIICHHE CyJa, 0 KOTOPOMY C JOJDKHUKA B3BICKAaHA
KpeAUTOpCKas 3a70KEHHOCTD;

4) ompenencHue cyna 00 OTCPOYKE WCIOTHCHHS CYJIEOHOrO aKTa O B3BICKAHUU
3aJI0JKEHHOCTH;

5) moKa3arenbCTBa MOJAYM MCKA O B3BICKAHUU C JOJDKHUKA KPETUTOPCKON 3aJ0JKEHHOCTH
pH ero OecCopHOM XapaKTepe;

6) cBemeHHs O TPHHAICKANEM [TODKHUKY HMMYIIECTBE W €r0 CTOMMOCTH (CIIPaBKH
PETUCTPUPYIOIINX OPTaHOB, OyXranTepcKuil 6anaHc, 3aKIroYeHne 00 OIleHKe UMYIIECTBA);

7) uHoe.

B cnydae ecnu ocHoBaHHMeM i OOpallieHUs B CYJ SIBISETCA TO OOCTOSITENBCTBO, YTO
yIIOBJIETBOPEHHE TPEOOBAHUN OJTHOTO WMJIM HECKOJBKHX KPEIUTOPOB IMOBJIEYET HEBO3MOXKHOCTD
UCTIONTHEHUSI MHBIX O00s3aTENbCTB TMEpel JIPYTHMH KPEeOuTOopaMH, [OJDKHHUKY —CIEAyeT
NPEJCTaBUTh J0KA3aTeNbCTBA HAIMYMUS O0053aTENBCTB TMEpe] KPEAUTOpPaMH, OCHOBAaHHE HX
BO3HUKHOBEHHUSI U pasMep. Takke MpeICTaBISIIOTCS JOKa3aTelbCTBa TOTO, YTO HMYIIECTBA,
NPUHAIISKANIETO €My, HEJIOCTaTOYHO JJIsi HCIIOJIHEHHWs O0S3aTeNbCTB Tepe]  BCEMH
Kpeautopamu. Takum oOpa3zoMm, MOMUMO JOKYMEHTOB, MOATBEPKAAIOIINX HATUYHE, OCHOBAHUE
BO3HHKHOBEHHUS W pa3Mep 3al0JDKEHHOCTH, JOJDKHHKY CJEIyeT TPEeICTaBUTh CBEICHHS O
MpUHAJICKAIIEM €My HUMYIIECTBE, €r0 CTOMMOCTH (CIpaBKH PETUCTPHUPYIOMIMX OPTraHOB,
Oyxranrepckuii 6ajaHc, 3aKII0UeHIE 00 OIIEHKE UMYIIECTBA) U T.11.

OOparienre B3bICKAHUST HA HMYIIECTBO OCIOXKHSET WU JelaeT HEBO3MOXKHOMN
XO3SIUCTBEHHYIO ACSITENbHOCTh MPEANpUATHs. BBUIY 3TOro mpu mopaue 3asBICHHS JOHKHHUKY
ClelyeT TMpPEeACTaBUTh JIOKA3aTelIbCTBA, IOATBEPXKAAIOIIME HAIMYUWE HEUCIOJIHEHHOIO
00513aTeNIbCTBA, HEAOCTATOUHOCTh (OTCYTCTBHE) HMYIIECTBA, HE YYaCTBYIOIIETO B IIPOU3BO/ICTBE,
JUIsL yAOBJIETBOPEHUS TPEOOBAHUS KPEIUTOPA.

K ymnciy Takux q0Ka3aTeNbCTB OTHOCSATCS CIETYIOIINE:

1) peuieHue cya 0 B3bICKaHUU 33JJ0JIKEHHOCTH;

2) MOCTaHOBJICHHE O BO30YKICHUU UCTIOTHUTEIHLHOTO MPOU3BOJICTBA;

3) cBemeHuss O MpUHAMJIEKAIIEM [TOJDKHUKY HMMYLIECTBE, €ro CTOMMOCTU (CHpaBKHU
PETUCTPUPYIOIIKUX OPraHOB, OyXTraaTepCcKuil aaHc, 3aKI0YeHne 00 OI[eHKEe UMYIIECTBA) H T.II.

bpemss nokasbiBaHus (aKTOB, MOATBEPKAAIOMIMX OOOCHOBAHHOCTH 3asBIICHUS O
NpU3HAHUK JIOJDKHUKA OaHKPOTOM, BO3JIaraercs Ha 3asBuUTeNs. [Ipu 3TOM JTOMKHHK HMeEeT
BO3MOXXHOCTh ~ ONPOBEPTHYTH JIOBOJBI  3asBHUTENS, HAIpUMeEp, NPEICTaBUB JIOKYMEHT,
MOJTBEPXKIAIONINI TOTallIeHHe 3a/JI0JDKEHHOCTH JMOO CBHJICTENBCTBYIONINIM, YTO pa3mep
CYHIECTBYIOIIEH 3aJ0JDKEHHOCTH HWKE ycTaHoBlIeHHOro @3 "O  HecoCcTOATEeIbHOCTH
(bankpotcTBe)".

TpeboBanus k popme U colepiKaHUIO, a TAKKE MEpPeUeHb JOKYMEHTOB, KOTOPBIE JOKHbI
OBITH MIPHUIIOKEHBI K 3asIBICHUIO KOHKYPCHOTO KPEAUTOPA U YIOJTHOMOYCHHOTO OpraHa, YKa3aHbl
B CT. CT. 39 - 41 ®3 "O HecocTosTeNbHOCTH (0AHKPOTCTBE)".

TpeboBanus K 3asiBICHUIO JOHKHHUKA O MPU3HAHUU €T0 HECOCTOSATENBHBIM (0AaHKPOTOM) U
JIOKYMEHTBI, KOTOpbIE ITOJDKHBI OBITH TPHIOKEHBI K HEMY, MEpeuucieHsl B cT. cT. 37, 38
ykazanHoro @3 "O HecocTosATENbHOCTH (0aHKPOTCTBE)".

[Ipu cooTBeTCTBUM 3asBICHUS TPEOOBAHUAM 3aKOHOJATENLCTBA CY/Ibsl apOUTPAKHOTO CyAa
B ISATUAHEBHBIA CPOK C MOMEHTa TMOCTYIUICHUS 3asiBICHUS B CyJ BBIHOCHUT OIpEACIICHUE O
OPUHATUM 3asBJICHHUs K TPOU3BOJACTBY, Ha3HayaeT cyJeOHOe 3aceaHHe IO BOIPOCY
paccMoTpeHusi O0OOCHOBAHHOCTH TpPEOOBAHWM 3asBUTENsT B OTHOIICHUU JIOJDKHUKA W
YTBEPKACHUS KaHIUAATYypbl apOUTPasKHOTO yIPaBISIOUIET0. B 3TOT e Cpok Cy/bsi HalpaBIIsieT



3alpoc B CaMOPETYJIUPYEMYIO OpraHH3alHi0 apOUTPaKHBIX YHPABISIOMINX, YKAa3aHHYIO B
3asIBJICHUU.

CynebHoe 3acemanue 1Mo nMpoBepke 0O0OCHOBAHHOCTH TPEOOBAHMI 3asiBUTEINSI IPOBOIUTCS
Cylbell eAMHOIMYHO HEe MeHee ueM depe3 15, Ho He Oonee ueM uepe3 30 qHei ¢ JaThl BEBIHECEHUS
OTIpe/IeNICHUs O MIPUHSITUU 3asIBIIEHUS K IPOU3BOJICTBY.

[lo pesymbratam paccMOTpEHHUS BOMpPOca OOOCHOBAHHOCTH 3asBJCHHS O TMPU3HAHUU
JOJDKHUKA OaHKPOTOM apOUTPaKHBIM CYJIOM MOXET OBITh TNPHHITO OIHO W3 CIEXyIOIINX
orpeneneHui, ykazaHHbix B cT. 48 @3 "O HecocTosATENLHOCTH (0aHKPOTCTBE)" .

1) o npu3Hanuu TpeOOBaHMS 3asBUTEINISI 0OOCHOBAHHBIM U BBEACHUHU HAOJIIOICHMUS;

2) 00 oTKa3e BO BBEACHUH HAOIIOICHHUS U OCTaBJICHHUHU 3asiBICHUS 0€3 PaCCMOTPEHUS;

3) 00 oTka3e BO BBEJACHUU HAOJIOACHHMS WM TPEKPALICHUH TPOU3BOJACTBA MO Iy O
OaHKPOTCTBE.

Uro kacaeTtcs 3asiBICHUS TOJDKHUKA O MPU3HAHUM €r0 HECOCTOATEIbHBIM (0aHKPOTOM), TO
B OTHOIIEGHWU €ro He TpeOyeTcs Ha3zHAYeHHsS CYJIeOHOro 3acelaHus MO TPOBEPKE €ro
000CHOBAHHOCTH.

Ucxons w3 monoxenwit m. 2 ct. 62 ®3 "O HecoctosrenbHOCTH (OaHKPOTCTBE)", B
NATUAHEBHBIH CPOK C MOMEHTa IOCTYIUICHMs 3asiBICHHUS JOJDKHMKA O TIPU3HAHUM €ro
HECOCTOSITENIbHBIM (0aHKPOTOM) Cy/Absi BBIHOCHT ONpEICICHHWE O TMPUHATHH 3asBICHHUS K
IIPOU3BOJCTBY M BBEJIECHUU B OTHOILEHUU [OJDKHHKA IMpouenypsl HaOmoneHus. Taxxe B
OTIpe/IeNIieHUH CY/Ibsl YKa3bIBaeT Ha HA3HAYCHHE CyJeOHOTO 3aceaHusl 10 BOMIPOCY YTBEP KICHUS
KaHJIUAATYpbl apOUTPaXKHOTO YIPABIISIOLIETO.

14.5. CyneOHble aKkTbl, BRBIHOCUMbIE apOUTPAKHOM CYA0M
0 pe3yJbTaTaM pacCMOTPEHHMS Jiefia 0 OaHKPOTCTBE,
OCHOBAHUS U MOPSIIOK UX MIPUHATHS

[To pe3ynbraTaM pacCMOTpPEHHS Jeina O OAHKPOTCTBE apOUTPAKHBIA CyJ MPUHUMACT B
COOTBETCTBUU €O CcT. 52 @3 "O HecocTOATENbHOCTH (0aHKPOTCTBE)" OMWH M3 CICAYIOIINX
Cy/1eOHBIX aKTOB:

- pemieHHe O TPU3HAHWM JOJDKHHKA OaHKPOTOM H 00 OTKPBITHH KOHKYPCHOTO
MPOM3BOJICTBA - TIPH HAJMYUU Y JOJKHHUKA TPU3HAKOB OAHKPOTCTBA;

- pemeHue 00 OTKa3e B NPU3HAHWM JOJDKHUKA OaHKPOTOM - B CIlydae OTCYTCTBHS
NPU3HAKOB OAHKPOTCTBA, @ MMEHHO 33JI0JPKEHHOCTH JIF000TO pa3Mepa;

- OomnpeieNieHHe O BBEICHUHM (PMHAHCOBOTO O3OPOBICHHS - MPU HAIUYUUA BO3MOXKXHOCTH
BOCCTAHOBJICHHSI TUIATEKECTIOCOOHOCTH JODKHMKA Ha OCHOBAaHWU PEIICHUS COOpaHus
KPEIUTOPOB MO0 TIO XOJAaTalCTBY TpeTbero jauna. [Iopspok pemeHus 3TUX BOMPOCOB
ompeneneH B cT. 77 @3 "O HecocToATenpHOCTH (0aHKpOTCTBE)";

- OTIpe/ieTICHHE O BBEJICHUY BHEIITHETO YIPABJICHHUS - €CITH TUIATEKECIOCOOHOCTh JIOJDKHUKA
MOJKET OBITh BOCCTAHOBJICHA ITyTEM CIIEIIUAITBHBIX MEPOIIPHUITHIA,

- OmpeeTieHHEe O MPEKPAIICHUU POU3BOICTBA IO JIeNTy 0 OAaHKPOTCTBE - B COOTBETCTBHH
co cT. 57 @3 "O HecocTosTenbHOCTH (O0aHKPOTCTBE)", T.€. IPU BO3HUKHOBEHUH OOCTOSTEILCTB,
BCJICJICTBHE KOTOPBIX MPOBEACHUE TPOIEAYP HEIeIecoo0pa3Ho, B YACTHOCTH yJIOBICTBOPCHHE
BCeX TpeOOBaHUI KPEAUTOPOB, BKIIOYCHHBIX B PEECTP TPEOOBAHHI KPEIUTOPOB;

- ompeneneHue 00 OCTABJICHHWM 3asBJICHHUS O IPU3HAHWM JODKHUKAa OaHKpoTOM 0e3
PacCMOTPEHHUS - €CITU TIPU PACCMOTPEHHH JIeJIa BBIICHUTCS, YTO 00s3aTeIbCTBA JODKHUKA TIepe]]
3asBUTEIIEM YAOBJICTBOPEHBI, OJHAKO MMEIOTCS IPYTHe KPEIUTOPBI, YbH TPEOOBAHUS IOJKHBI
paccMaTpuBaThCS;

- ompeiesieHne 00 yTBEP)KICHHH MHUPOBOTO COTJIAIICHUS - TIPH HAJTHYUH JJOTOBOPEHHOCTH
MEXy KPeIUTOPaMH, OHO BCTYIAET B CHITY MOCJIC YTBEPKACHUS apOUTPAKHBIM CYIOM.

ITo pe3ynbraram cyaeOHOTO pa3dupaTeanLCTBa MO ey O 0AHKPOTCTBE apOMTPaKHBIN Cy/I
BBIHOCHT JINOO pelieHue, b0 onpeaencHue.



Taxum 0Opa3om, pemieHre BEIHOCUTCS B ClTydae pa3pemieHus 1eja 1Mo CymecTBy. B cinyyae
€ClM  JOKHHK HMMeeT TMPHU3HAKU HECOCTOSTENbHOCTH, OCHOBAaHMW Ui  BBEJICHUS
peadMIMTAIIMOHHBIX TPOLEAYP HE WMEETCS, CyJ BBIHOCHT pEIIeHHE O MPU3HAHUM JIOJDKHHKA
0aHKPOTOM U 00 OTKPBITUU B OTHOIICHHH €r0 MPOLEAYpPhl KOHKYPCHOTO MPOU3BOACTBA (CT. 53
®3 "O mnecocrosTenbHocTH (OaHkporcTBe)'. Eciim B Xozme cyneOHOro pasOuparenbcTBa
YCTaHOBJIEHO, 4YTO JOJDKHUK TPU3HAKOB HECOCTOSITENIbBHOCTH HE HMEEeT, a TakkKe eciu
0OaHKpPOTCTBO SIBISIETCS (PUKTUBHBIM, CYJ BEIHOCHT pEIIeHHE 00 OTKa3e B MPHU3HAHWUHU JTOJKHUKA
0aHKPOTOM, KOTOPOE SIBISIETCS OCHOBAHHMEM JUISI BOCCTAHOBIICHUS €ro JeecrnocoOHOCTH (CT. CT.
55, 56 @3 "O necoctoaTenbHOCTH (OaHKpOTCTBE)").

Crnyuau, koraa apOUTpaXKHBINM Cyll TIO pe3yJbTaTaM Cyne0HOro pa3doupaTeNbCTBa BHIHOCUT
OTIpeNIeIeHNE, MOKHO YCJIOBHO Pa3JeNIUTh Ha JIBE TPYMIBI: MPHU BBEICHUH peaOMINTAIIMOHHON
OpoleAypsl M TpH MPEeKpalleHuHu TMPOU3BOACTBA MO Jeiy (OCTaBIEHUU 3asBICHHsS 0e3
paccMOTpeHHUs).

3aKOHOM  TPEIYyCMOTPEHbl JBE pealWIUTAllMOHHBIE (Opyroe HAaNMMEHOBaHUE -
peopraHu3alMoOHHbIE) TPOLEAYPHl: BHEIIHEE yIpaBieHHEe W (UHAHCOBOE O3I0POBJICHHUE.
Pemenne 006 WX BBEACHUM NPUHHUMAGTCS apOUTPaXHBIM CYJIOM B CIy4asX, KOTJa OJDKHUK
MUMeeT MPU3HAKNA HECOCTOSATEIILHOCTH, HO MPENIOAraeTcs, YT0 €ro IIaTeKecnocoOOHOCTh MOXKET
ObITh BOccTaHOBIEHA. Ompe/eneHrne 0 BBEICHUU (PMHAHCOBOTO O3/I0POBJICHHS UM BHEIIHETrO
YIPABJICHUS SIBISCTCS TMPOMEXKYTOYHBIM CyA€OHBIM aKTOM: B CIy4ae BOCCTAHOBIICHHS
IUIATEKECTIOCOOHOCTH MO pe3yJbTaTaM YKa3aHHBIX MPOLENyp apOUTPaKHBIM CyJA MpeKpaliaer
npou3BoACTBO To geay (ct. 57 @3 "O nHecoctoaTenbHOCTH (OaHKpPOTCTBE)"), eciu ke
MIATeKECTIOCOOHOCTh HE BOCCTAHOBJIEHA, apOUTPaKHBIM CyA, Kak TMpPaBUIO, TPUHUMAET
peleHre 0 MpU3HaHUM JODKHUKA OAHKPOTOM M 00 OTKPBITHH KOHKYPCHOTO IPOU3BOJICTBA (CT.
cT. 88, 119 @3 "O HecocTosiTensHOCTH (OaHKPOTCTBE)").

[Ipekparmienue MPorU3BOACTBA IO JIETy O OAHKPOTCTBE MPOU3BOIUTCS apOUTPAKHBIM CYIOM
B CITy4asix:

- BOCCTAHOBJICHHUS IJIATEKECIIOCOOHOCTH JIOJDKHHMKA B X0J¢ (DMHAHCOBOTO O3]I0OPOBIICHHS
WJIM BHEITHETO YIIPaBJICHHUS;

- 3aKJIFOYCHUS MUPOBOT'O COTJIAIICHUS M YTBEP)KACHHS €r0 CYA0M;

- OTKa3a BCEX KPEeIUTOPOB OT TpeOOBaHMI O MPU3HAHUU JOKHUKA OAHKPOTOM;

- YIOBJIETBOPEHHS BCEX TPeOOBaHUIT KPEAUTOPOB;

- 3aBepmIeHHs KOHKYpCHOTO mpom3BojcTBa (cr. 57 @3 "O HECOCTOATEIHHOCTH
(6ankporcTBe)").

Bce ykaszanHble cilydan NpeKpallieHusi MPOU3BOJCTBA MO Jely O OaHKPOTCTBE MOXKHO
KBATM(UIIMPOBATh KAaK OTCYTCTBHE MPABOBON HEOOXOTUMOCTH B MPOJOJIKCHUH PACCMOTPEHUS
Jena  BBHUJy BBINIOJIHEHUS Iefell  OaHKpOTCTBA KaKk MHCTUTYTa MaTepUaJbHOTO U
IpoIeCcCyaTbHOTO TPaBa.

Ompenenenne 00 OCTAaBJICHHH 3asBICHUS 0€3 PaCCMOTPEHHS BBIHOCUTCS apOUTPaKHBIM
CyJIOM B OCHOBHOM B ClIy4asiX, ycTaHOBJIEHHBIX CT. 148 AIIK P®, B uacTHOCTH:

a) €Clii B MPOHU3BOJICTBE apOUTPaKHOTO CyJa HAXOJIUTCS ACIIO O OAHKPOTCTBE ATOTO KE
JOJDKHUKA, a TpeOoBaHMs 3asBUTENS MpHU3HAHBI HeoOOocHOBaHHBIMH (m. 3 cT. 48 @3 "O
HECOCTOSTENbHOCTH (OaHKpOTCTBE)");

0) ecin KpeIuTOpPOM WM YTIOJHOMOYEHHBIM OpPraHOM HE COOJIIOJEH TNpeIBapHUTEIbHbIN
MOPSAJOK MOTYUYEHUS 33JJ0JKEHHOCTH: KPeIUTOp He o0paliasics ¢ COOTBETCTBYIOIIUM UCKOM WIIH
c TpeboBaHHEM O BO30YXKACHUU HCIIOJHUTEIBHOTO MPOHM3BOJCTBA, YIOJIHOMOYEHHBIH OpraH
oOpaTuiicsi ¢ 3asBJICHHEM O MPU3HAHUU JOJDKHHKA OAHKPOTOM, HE MMesl PELIEHUS HaJIOrOBOTO
WM TaMOKEHHOTO OpraHa o0 oOpaileHuH B3bICKAaHUS HAa UMYIIECTBO JOJDKHUKA;

B) 3as1BJICHUE MOMICAHO HEYIIOJIHOMOYEHHBIM JIMIIOM WJIH HE MOIHCAHO.

[IpakTudecku Bce CyJeOHBIE aKThl, IPUHIMAEMbIE apOUTPAXKHBIM CYZOM IO pe3yibTaTaM
paccMOTpeHHs Jiefia 0 0aHKPOTCTBE, UMEIOT JIBE OCOOCHHOCTH, OTIMYAIOIINE WX OT CYJACOHBIX
AKTOB, MPUHUMAEMBIX apOUTPAKHBIM CYJIOM II0 JIeJIaM JIPYTUX KaTeropuil:

a) BCE OHM TOAJIeKAT HEMEJIEHHOMY UCIIOJTHEHHIO;



0) cBereHUs 00 UX MPUHATHH MOJIEKAT 003aTEITFHOMY OITy OJTMKOBaHUIO.

Pemenne apOutpaxxHoro cyia mo aeiny o OaHKpOTCTBE BCTYIMAaeT B 3aKOHHYIO CHIY IO
o01eMy TpaBuily, T.e. 4epe3 MecCAll ¢ MOMEHTa MX TMPUHATHUS WIM C MOMEHTa BBIHECEHUS
MOCTaHOBJICHU anessiuonHoi nncranueit (ct. 180 AIIK P®). Ho, kak u onpexneneHus, 0HO
MO/JICKUT HEMEIJICHHOMY HCIIOJIHCHHIO: PYKOBOIUTENb JOJKHUKA OTCTPAHAETCS OT
JOJKHOCTH, €r0 OO0sI3aHHOCTU TEPEXOJAT K KOHKYPCHOMY YIPAaBIIAIOIIEMY, CHUMAlOTCA BCE
paHee TIPUHSATHIE OrPAHUYEHHS] IO PACHOPSHKEHUIO HMMYIIECTBOM JIOJDKHUKA, BBOJMUTCS
CHEIMANIbHBIN TMOPSIIOK HCIONHEHUS JODKHUKOM o00s3aTenscTtB U T.0. (c1. 126 @3 "O
HECOCTOSITeNIbHOCTH (OaHKpOoTCTBE)").

Omnpenenenus, KOTOpPbIe BBIHOCATCA apOUTPaKHBIM CYIOM MpPH PACCMOTPEHHH el O
HECOCTOSTENILHOCTH (OaHKPOTCTBE) W OOKajoBaHME KOTOphIX mnpemycmorpeno AIIK PO u
UHBIMH  (peepalbHBIMH  3aKOHaMH, PETyJIHPYIOIIMMHU  BOIPOCHI  HECOCTOSTEIHHOCTU
(6aHKpOTCTBA), OTAETHHO OT CyACOHOTO aKTa, KOTOPHIM 3aKaHUYMBACTCS PACCMOTPEHHUE Jeia 1Mo
CYILIECTBY, MOTYT OBITh OOallOBaHbl B apOUTPaKHBIN CyJ amnelUISIMOHHON HHCTAHIIMU B
TEUCHHUE JCCATH JHEH CO THSA MX BHIHECCHUS.

[Io nmemam o HecocTosTENbHOCTH (OAHKPOTCTBE) MOXKET OBITH 3aKIIOUEHO MHPOBOE
COTJIAIIICHUE, a TAKKE JIOMYCKAIOTCS MHBIE MPUMUPHUTEIHHBIEC IPOIICAYPHI.

I'napa 15. NPOU3BOACTBO 110 JEJJAM O IPU3HAHUU U IPUBETEHAN
B UCITIOJIHEHUE PEHIEHUU NHOCTPAHHBIX CYJ10OB
U MHOCTPAHHBIX APBUTPAKHBIX PEIIEHUH

15.1. Tlpusnanue u nmpuBEACHUE B UCIIOJIHEHUE PEIICHUHN
WHOCTPAHHBIX CYZOB U MHOCTPAHHBIX apOUTPaKHBIX pPelIeHUN

I'maBa 31 AIIK P® mnocssiieHa BompocaM NpHU3HAHMS W INPUBEACHHUS B HCIIOJHEHHE
peIIeHN HWHOCTpaHHBIX CYJOB M apOuTpaxkel, a TakkKe TMpaBWIaM HCIOJHUTEIHHOTO
IIPOU3BOJCTBA C NHOCTPAHHBIM JIEMEHTOM.

WHocTpanHble CyIbl - TOCYNApCTBEHHBIE OpraHbl, OCYIIECTBIISIONIUE IYOJINYHYIO
CyJeOHYIO BJIaCTh Ha TEPPUTOPUU UHOCTPAHHBIX TOCYIapCTB.

WHocTpanHble apOWTpaku - TpeTeiCKUe Cynabl, T.e. MOCTOSHHO JEHCTBYIOIIME WU
CO3aHHBIC JUUISl pACCMOTPEHHS KOHKPETHOTO Jiela HETOCYAApCTBEHHBIE OpraHbl <26>.

<26> KommeHrapuii K ApOHUTpa)kHOMY TIpOILeCCyalbHOMY Kojekcy Poccuiickoit
®enepanun / [on pex. a-pa opua. Hayk npod. I'.A. XKununa. M.: OOO "TK Benou", 2003.

B coorBerctBun co cr. 241 AIIK P® pemenuss CynoB HMHOCTPaHHBIX T'OCYJapCTB,
OPUHATBIE HMHU 10 CIHOpaM M UHBIM JieJlaM, BO3HUKAIOIIUM T[PU  OCYILIECTBICHUU
HpEANPUHUMATENBCKON U MHOM SKOHOMHUYECKOM JesITeIbHOCTH (MHOCTPAHHBIE CY/Ibl), PELICHUS
TPETEUCKUX CYJOB M MEXAYHAapOJHBIX KOMMEPUECKMX apOUTpa)xeil, NpUHATbIE UMHU Ha
TEPPUTOPUAX HHOCTPAHHBIX TOCYNAapCTB IO CIOpaM M MHBIM J€JIaM, BO3HMKAIOUIMM IIpH
OCYUIECTBIICHUU NPEINPUHUMATEIBCKOM U NHON 3KOHOMHUYECKON JEATENIbHOCTH (MHOCTPaHHbIE
apOUTpa)kHbIEe PELICHNUs ), IPU3HAIOTCS U IMPUBOJATCS B UcnonHeHue B Poccuiickoit deneparnyn
apOUTPaXKHBIMM CyJaMH, €CIU NpU3HAHME W TPUBEIACHHE B HCIOJIHEHHE TaKUX pPEIIeHUMN
HPeIyCMOTPEHO MEXTyHApOJHBIM 10roBopoM PD u denepaabHbIM 3aKOHOM.

CymiecTByeT pasrpaHU4YE€HUE PEKUMOB MPU3HAHUS U IPUBEICHUS B UCIOJHEHUE PEILICHUN
MHOCTPaHHBIX CYJOB B 3aBHUCHMOCTH OT BHJA PELIECHUS M COAEPKAHUS MEXIyHapOJHOIO
JI0rOBOpA.

B nOKTpHHE M 3aKOHOIATENIBCTBE PAa3IMYaAIOTCSA JBa BUAA PEIICHUN - O NMPU3HAHHUU U O
npucyxaeHuu. B otHomeHnun pemenuii o npuszHaHuu ct. 10 Ykasza [Ipesuanyma BepxoBHoro
Cosera CCCP or 21 utons 1988 r. N 9131-XI "O npuznanuu n ucnonnenuu B CCCP pemennii
WHOCTPAHHBIX CYJIOB U apoutpaxeit" <27> ycTraHaBlUBalla CIICIIMAIbHBIN OPSIOK MPUIAHUS UM



IOPUINYECKON Ccuibl. JIpyrUM BapHaHTOM MOXET OBITh HCIOJHEHHWE TaKOro pemieHus 0e3
CHeLMaNIbHOM MpoLelyphl B MOPsAKE, IPELYyCMOTPEHHOM ToM ke cTatbeit 10 Ykasa [Ipesunuyma
Bepxosnoro Cosera CCCP.

<27> CornacHo ct. 3 ®exnepanbHoro 3akoHa "O BBeaenuu B AeiictBue AIIK PO" nanubrit
VYka3 npumeHsieTcs B yactu, He mpotuBopeyanieit AITK.

[IpaBoBbIE pEXMMBI MPU3HAHUS WU MPUBENCHUS PEIICHUW O MPUCYKACHUM Pa3IHYarOTCS
CIIeTyIOIIMM 00pazoMm.

Bo-1niepBbIX, UCNIOJIHEHHE DPEIICHHMS] WHOCTPAHHOIO CyJa KaK BBIHECEHHOTO POCCHUHCKHM
cyaoM 0e3 Kakux-JIMOO OroBOpOK. Takoil HAallMOHAJIBHBINA PEXUM HCIIOJHEHHS B HACTOSIIEM
npeaycmotped Cormamenuem mexnay Poccuiickoit @enepamnueit u Pecnybnukoir benapyck o
HOPSI/IKE B3aMMHOT'O UCIIOJHEHHUsSI CYJeOHBIX aKTOB apOMTPakHBIX CyA0B PD M X034HCTBEHHBIX
cynoB PecnyOnuku benmapych, patudunupoBanabiM Poccueit 11 wmrons 2002 r. N 90-D3, a
Benapycsto - 13 mrons 2002 r. N 109-3. Cornacuo cr. 1 nannoro CornarieHus CyneOHbIe aKTh
KOMIIETEHTHBIX CYZIOB HE HY>K/IAIOTCSl B CIIELIMAIIBHON IPOLEType MPU3HAHMS U UCIIOJIHSIOTCS B
TAaKOM K€ TOpSAIKE, YTO M CyAeOHbIe aKThl CyJOB CBOEr0 TroOCyAapcTBa Ha OCHOBAaHHUH
UCIIOJTHUTENBHBIX JTOKYMEHTOB CYJOB, NPUHSBIIUX pelieHue. VcrnomHuTenbHble JAOKYMEHTHI
MOJANKCHIBAIOTCSL CYbEH, CKPEIUIAIOTCS MeYaThio, MPEACTABISAIOTCS Ha PYCCKOM SI3BIKE U HE
TPEOYIOT JIeTaTH3allUH.

Bo-BTOpBIX, HCIIONIHEHUE PEUICHHs] HHOCTPAHHOTO CyAa MpH 00JErYeHHOU MpPOIEaAype ero
IPOBEPKU, IO XOAATaWCTBY 3aMHTEPECOBAHHON CTOPOHBI, C MCCIIEJOBAHHMEM BO3MOXKHBIX
BO3paXEHUMN NOHKHHUKA. Takoil MOpsIOK yCTaHOBJIEH, B YAaCTHOCTH, CorialieHueM O MOpsiaKe
paspeleHus CropoB, CBSI3aHHBIX C OCYIIECTBJICHHEM X03sicTBeHHOU aestenbHOcTU (Kues, 20
mapra 1992 r.) mexay rocyaapcrsamu CHI', moanucaBmmmu ero.

B-Tperbux, oOpalieHue B Cya TrocyAapcTBa MO MECTY HCIOJIHEHMSI C XOAaTaliCTBOM O
NPUHYIUTEIBHOM HCIIOJHEHUU B PaMKax ONpPENENIEHHON MpaBOBOM MpOLEAYyphbl, B KOTOPOMH
paccMaTpuBaeTcsl Kak 3asBJICHHE B3bICKATENS, TaK M BO3PaKEHUS JOJDKHUKA, MOIY4YUBIICH
Ha3BaHME DK3EKBaTyphl (execuature). /laHHas mpolieqypa MPUMEHSETCS] B OTHOILICHUSX MEXIY
roCyJlapCTBaMH, KOTOpBIE, KaK TMPABUIIO, HE CBSA3aHBI OOIIUM SKOHOMHUYECKUM MPOCTPAHCTBOM H
UMEIOT CYIIECTBEHHBIE pa3IMudsg B COACPKAHWU MPABOBBIX CUCTEM. Takoll MOpAIOK
YCTaHOBJIEH, HAlpUMEp, MHOTUMHU JBYCTOPOHHHUMH JIOTOBOpAaMHU Hall€il CTpaHbl O MpPaBOBOM
MOMOIIM U TPABOBBIX OTHONICHHUSX C JPYTUMH TrocyAapcTBaMu (Hampumep, ¢ Hrammeil u
Ucnanwueii).

B-ueTBepThIX, MOXHO BBIJCIHUTH €II€ OAWH TMOPSAOK NPHU3HAHUSA U HUCIOJIHEHUS
WHOCTPAaHHBIX DPEUICHWH, WMesi B BUAY CIEHUPHUKY 0co00Oro BHAA pEHICHHH, OOpamieHHbBIX
NpOTUB TocyAapcTBa. Pedb UAET O pelIEeHUAX HEKOTOPBIX MEXKIYHAPOAHBIX CYJAOB,
00pa30BaHHbBIX U JEHCTBYIOIIKMX HA OCHOBE MEXAYHAPOAHbBIX COTJIAIICHUN U I0TOBOPOB <28>.

<28> ApOutpaxsbiii mporecc: YueOuuk / Ilom pen. mpod. B.B. Spkosa. 3-¢ m3n.,
nepepad. u gon. M.: Bonrepc Kiysep, 2006.

15.2. 3asgBieHue o NpU3HAaHUM U PUBEIECHUH B HCIIOJIHEHUE
peLIeHNs] HTHOCTPAHHOIO CyJ1a
U MHOCTPAHHOT'O apOUTPaXKHOTO peIIEeHUs

Bonpockl mpu3HaHMS W TPUBEICHHS B MCIIOJIHEHHE PEIICHHS WHOCTPAHHOTO Cyla M
WHOCTPAHHOTO apOUTPaKHOTO PEIICHUS Pa3pemIaloTcss apOUTPaKHBIM CYIOM IO 3asBIICHUIO
CTOPOHBI B CIIOpPE, PACCMOTPECHHOM WHOCTPAaHHBIM CYJIOM, HWJIH CTOPOHBI TpPETEHCKOro
pazbuparenbCcTBa.

3asBIeHHE TIOJAeTCsl CTOPOHOM B CHOPE, B MOJIB3Y KOTOPOM COCTOSIIOCH pElIeHUE (Janee -
B3BICKATENh), B apOUTPaKHBIN Cyn cyObekTa PO 10 MecTy Hax0XKIEHUS WM MECTY JKUTEIbCTBA



JOJKHHMKA JH00, €CIIM MECTO HAaXOXJIEHUS WM MECTO >KMTEIbCTBA JOJDKHHMKA HEU3BECTHO, MO
MECTY HaXOXJIEHHUs UMYILECTBA JOKHUKA.

3asiBIeHHE MOJAETCs B MUCbMEHHOM (hopMe U JTOJKHO OBITh MOJAMMCAHO B3bICKATEIEM WU
ero npenctasuteneM. AIIK P® B cratbe 242 ycTaHaBinuBaeT TpeOOBaHHS K 3asBICHUSIM O
OpU3HAHUM U TPUBEJCHUU B HUCIOJHEHHE pPEIICHWS WHOCTPAHHOTO CyJa W HHOCTPaHHOI'O
apOUTPa)KHOTO PELCHUs U TOKYMEHTaM, IPUIaraeMbIM K YKa3aHHBIM 3asBJICHUSM.

B 3asiBneHnn HOKHBI OBITH yKa3aHbI:

- HAUMEHOBaHMEe apOUTPAKHOTO Cy/1a, B KOTOPBIN MOAAETCS 3asBICHUE;

- HAUMEHOBAHNUE M MECTO HAXOKJIEHHUSI HHOCTPAHHOTO CyJla TUOO HaUMEHOBAaHUE U COCTaB
TpeTeiCcKOro cy1a UM MeXIyHapOJHOI0 KOMMEPUYECKOro apOUTpaXka, MECTO €ro HaXOX/IEHUS;

- HAMMEHOBAHME B3bICKATEIS, €I0 MECTO HAXOXKJIEHUS WJIK MECTO KHUTEIbCTBA;

- HAUMEHOBaHME JOJKHUKA, €T0 MECTO HAX0XKICHHSI MJIM MECTO JKUTENbCTBA;

- CBEJICHHS O PEIICHIH WHOCTPAHHOTO CyJIa HJIM 00 HHOCTPAaHHOM apOUTPaKHOM pEIICHUH,
0 MIPU3HAHUU U IPUBEJCHUN B HCIIOJIHEHHE KOTOPBIX XOAATaHCTBYET B3bICKATEIb;

- XOJATalWCTBO B3bICKATENsl O MPU3HAHWM W TPUBEIACHUM B HCIOJHEHUE pELICHUS
MHOCTPAHHOT'O CyJia WM HHOCTPAHHOT'O apOUTPasKHOTO PELICHHUS;

- IEpEYEHb MIPUIIAraeMbIX JOKYMEHTOB.

K 3asBieHuI0 0 MPU3HAHUU U MPUBEICHUM B UCIOJHEHUE PELICHHsS MHOCTPAHHOIO CyJa
IPUIAraroTCs:

- YAOCTOBEpEHHas HaJjIeKalluM oOpa3oM KOMMs pelIeHUs MHOCTPAHHOIO CyJa WU
MHOCTPAHHOI'O apOUTPaKHOTO PEIICHUs], O MPU3HAHUU U MPUBEIACHUM B HCIIOJHEHUE KOTOPBIX
XOJIaTaliCTBYET B3bICKATEIb;

- IOKYMEHT, YJIOCTOBEPEHHBII HaJIe)KalliMM 00pa3oM U TOATBEPKIAIOIINN BCTYIUICHHE
pelIeHnsl MHOCTPAHHOIO Cyla B 3aKOHHYIO CHIIy, €CIIM 3TO HE YKa3aHO B TEKCTE€ CaMOro
pelieHus;

- JOKyMEHT, y/IOCTOBEPEHHBIN HaJIeKaIIUM 00pa3oM U MOJATBEPHKAAIOLINMA, YTO TOJIKHHUK
ObUT CBOEBPEMEHHO U B Hajjexalei opme U3BeleH o pa3dupaTenbCTBe Jieia B MHOCTPAaHHOM
Cyle, O IpPHU3HAHUU W TIPUBEACHUU B HCIOJIHEHUE pEIIEHUs KOTOpPOro XOJaTaicTByeT
B3bICKATEb;

- JIOBEPEHHOCTh MWJIM HWHOM JOKYMEHT, YIOCTOBEPEHHBbIE HaJUIekKalluM o00pa3oM WU
HOJTBEPKIAIOIINE TTOTHOMOYHS JIUIIA, TIOJAMMCABIIETO 3asBICHHE B apOUTPaKHBIN CY/I;

- IOKYMEHT, [TOJITBEPKAAIOLINI HallpaBIeHHUE JOKHUKY KOIUH 3asBJICHUS O IPU3HAHUU U
IPUBEICHUH B UCTIOJHEHHUE PEIIECHUS HHOCTPAHHOIO CYy1a;

- 3aBEPEHHBIN HaJJIeXKALIMM 00pa3oM MEPEeBOJ BBIIIE YKa3aHHBIX JOKYMEHTOB Ha PYCCKHIi
SI3BIK.

K 3asBieHUIO0 O MPU3HAHUU U MPUBEICHUM B UCIOJIHEHUE MHOCTPAHHOIO apOUTPa)XKHOTO
peleHus, eCiu MEXXIyHapOIHbIM A0roBopoM Pocculickon denepanuu He IPeLyCMOTPEHO UHOE,
HPUIAraroTCs:

- HaJJIeXaluM o0pa3oM 3aBEPEHHOE MOMJIUHHOE WHOCTPAHHOE apOMTPa)KHOE pellleHUe
WIN €T0 HaJJIeXaluM o0pa3oM 3aBepeHHast KOIus;

- TIOAJTMHHOE COTJIAIIEHUE O TPETEHCKOM pa30HpaTeabCTBE MM €ro HaUIekKaluM 00pazomM
3aBEpEHHAas KOIHUS;

- HaAJIeXaummM o0pa3oM 3aBEpPEHHBIN MEPEBOJ] HA PYCCKHU A3BIK JOKYMEHTOB.

K  3agBneHusM  mpuiaraercs — TakkKe — JOKYMEHT, IOATBEPXKIAIOIIMN  yIIaTy
rOCYJIJapCTBEHHOM MOLUIMHBI B TMOPSAKE M B pa3Mepe, KOTOpBIE YCTaHOBIEHBI (peaepaibHbIM
3aKOHOM JUIsl YIJIaThl FOCYIapCTBEHHOM MONUIMHBI IPU MOAa4Ye B apOUTPaKHBIN Cy[ 3asBICHUS
O BbIJIaY€ HCIIOJIHUTENBHOIO JINCTA HAa NPUHYAWUTEIBHOE HCIIOIHEHHUE PEUIEHMs] TPETEHCKOIo
cyna.

15.3. Tlopsimok paccMOTPEHHUS 3asIBJICHUS O IPU3HAHUH
U MPUBCICHUU B UCIIOJIHCHUC PCIICHUS MHOCTPAHHOTO Cy1a
¥ MTHOCTPAHHOTO apOUTPaXKHOTO pPellieHus



3asBIeHHE paccMaTpUBAETCS B CyAeOHOM 3acelaHWU CyAbed €IMHOJIMYHO B CPOK, HE
MIPEBBIMIAIOIINI MECSIIa CO JIHA €T0 MOCTYIUICHHS B apOUTPaKHBIN CYJ, C BBI30BOM CTOPOH.

HesiBka nuil, yyacTBYIOIIMX B JieJie, W3BEIICHHBIX HaJUIekKalluM o0pa3oM O BPEMEHU U
MecTe CyeOHOTOo 3aceanHusl, He SBISIETCS TPETSITCTBUEM JUTsl PACCMOTPEHHS JIeTia.

ApOuTpaxxkHblii cya B CyAeOHOM 3acelJaHWM YCTAHABIMBACT HAIMYUE WIH OTCYTCTBHE
OCHOBAHUM ISl TIPU3HAHMS W TIPUBEICHUS B HCIOJHEHHE PEUICHUsS HHOCTPAHHOTO CcyJa H
WHOCTPAaHHOTO  apOUTPaKHOTO  PEIIeHHs, TMyTeM HCCIEAOBAaHUA NPEICTABICHHBIX B
apOUTpaXXHBIN Cy]l JOKA3aTeIhCTB, 000CHOBAHUS 3asBJICHHBIX TPEOOBAaHUHN U BO3pAKCHUI.

[Ipu paccmoTpeHuH [ena apOMTpPaKHBIM CyJ HE BIpaBe IEpecMaTpPUBATh pEIICHHE
MHOCTPAHHOI'O Cy/ia MO CYILECTBY.

15.4. OcHoBaHUs OTKa3a B IPU3HAHUU U NTPUBEACHUN
B MCIIOJTHEHHUE PELICHUS] HHOCTPAHHOTO Cy/a
¥ MHOCTPAHHOTO apOUTPaKHOTO PEIICHUS

ApOUTpaXHBIM CyJl OTKa3bIBaeT B NPWU3HAHUHM W TIPUBEJCHUU B HCIOJHEHUE PEIICHUS
MHOCTPAHHOI'O CyJia MOJHOCTBIO WM B 4aCcTH, coryiacHo cT. 244 AIIK P®, B ciyuae, ecnu:

- peleHue 1o 3aKOHy TOCyAapcTBa, Ha TEPPUTOPUU KOTOPOIO OHO MPUHATO, HE BCTYIIUIIO B
3aKOHHYIO CUILY;

- CTOpPOHA, MPOTUB KOTOPOM MPHUHATO pelleHHe, He Oblla CBOEBPEMEHHO M HaJJIEKALUM
00pa3oM H3BellIeHa O BPEMEHU U MECTe PACCMOTPEHUS Aeja UM 10 IPYT'UM IpUYMHAM HE MOIJIa
IPEJICTAaBUTh B CYJl CBOU OOBSCHEHUS;

- paccMOTpeHHE Jela B COOTBETCTBUM C MEXKIYHAapOOHBIM Jorosopom P® wumm
benepaibHBIM 3aKOHOM OTHOCHUTCS K UCKITFOUUTEIILHONW KOMITIETEHIINH cyia B PD;

- IMEETCs BCTyIUBIIIEE B 3aKOHHYIO CHITy pelieHue cyaa B PO, npunsaTOE 110 Ciopy Mexay
TEMHU K€ JULAMM, O TOM K€ IIPEIMETE U 110 TEM KE OCHOBAHUSM;

- Ha paccMOTpeHuu cyaa B PO HaxoauTCs €0 MO CIopy MEXAY TEMU XKE JTULIAMH, O TOM
XKe TpeIMeTe U IO TeM e OCHOBAHHUSAM, IPOU3BOJICTBO IO KOTOPOMY BO30YXKIEHO [0
BO30Yy KJIeHHsI POU3BOCTBA IO /1€y B MHOCTPAHHOM cyJe, Win ¢yl B P® nepBbIM NpUHSI K
CBOEMY NPOM3BOJACTBY 3asBJICHHUE IO CIIOPY MEXIY TEMH K€ JIMLAMH, O TOM XK€ IIPEIMETE U IO
TEM 7K€ OCHOBAHHUSIM;

- UCTEK CPOK JaBHOCTH INPHUBEACHMS PELIECHUS MHOCTPAHHOIO CyAa K INPUHYIUTEIBHOMY
UCIIOJIHEHUIO U 3TOT CPOK HE BOCCTAHOBJIEH apOMTPa’KHBIM CYJIOM;

- WCIOJHEHHE PEUICHUST MHOCTPAHHOTO CyJa MPOTHUBOPEUMIIO Obl IMyOJIMYHOMY MOPSIKY
PO.

EnuHoro nopsaka npu3HaHusl ¥ IPUBEIEHUS B UCIIOJHEHUE PELIEHUI HHOCTPAHHBIX Cy/10B
B HACTOsILEe BpeMs HET. Takoi NOpsAIOK ONPEAEIAETCs B 3aBUCUMOCTH OT TOTO, KAKOB YPOBEHb
IPaBOBOI'O U SKOHOMHYECKOT0 COTpyaHuuecTBa PD ¢ Toil 1mbo nHOW cTpaHoil 10O TpyImon
CTpaH, a TaK’kKe KaKoBa CTENEHb OJIM30CTH MIPABOBBIX CUCTEM T'OCYIApPCTB, KAKUe yCIOBHs ObUIN
COYTEHBI CTOPOHAMHU JIOTOBOPA O0JIee MPEANOUYTUTEIEHBIMU H T.JI.

15.5. Onpenenenue apOUTPaxxHOTO CyAa MO AeNy O MPU3HAHUU
¥ IPUBEACHUH B MCIIOJTHEHUE PELICHUS] HHOCTPAHHOTO Cy/a
¥ MHOCTPAHHOTO apOUTPaXHOTO PEIICHUS

Cornacho cratbe 245 AIIK P®, no pesyiapTaTam paccCMOTPEHUS 3asBJICHUS O IPU3HAHUU U
NPUBEICHUN B HCIOJHEHWE DEIIEHUS HMHOCTPAHHOTO CyJa M HHOCTPAHHOTO apOUTPa)KHOTO
pemeHust apOUTpaxHbIN CyJ BBIHOCUT ONpeEAeieHHE MO MpaBUiiaM, YCTAaHOBJICHHBIM B Til. 20
AIIK P® pgms mpuHsTHs penieHUs. ApOWUTpakHBIA CyJl BOpaBe JUOO YIOBICTBOPUTH
COOTBETCTBYIOIIEE 3asiBIIEHHE, JMOO OTKa3aTh B €ro YJIOBICTBOPEHUHU, IOCKOJBbKY, Kak
O0TMEYaJoCh, OH HE BIpPaBe NepecMaTpUBaTh €To MO CYLIECTBY.



Hrorosslii mponeccyanbHblil JOKYMEHT PACCMOTPEHUS 3asBJICHUS - ONIPEACIICHHE - JOJIKEH
COJZIEp)KaTh:

- HAUMEHOBAHHUE M MECTO HAXOKJIEHHUSI HHOCTPAHHOTO CyJla TUOO HaUMEHOBAaHUE U COCTaB
TpeTeiCcKOoro cy1a UM MEXIyHapOAHOI0 KOMMEPUYECKOro apOUTpaka, MIPUHSBILUX PELICHUE;

- HAMMEHOBAHUS B3BICKATEN U TOJKHUKA;

- CBEJICHUS O PEIlIeHNH HHOCTPAHHOTO CyJ1a MJIM 00 MHOCTPAaHHOM apOUTpPaXKHOM peIICHUH,
O NMPU3HAHUU U IPUBEACHUH B UCIIOJIHEHHE KOTOPOTO XOAATalCTBOBAJ B3bICKATEIIb;

- YKa3aHue Ha [IPU3HAHUE U NIPUBEICHUE B MCIIOIHEHNUE PEIICHNUs MHOCTPAHHOTO Cy/la UIIU
MHOCTPAaHHOI'O apOUTPa)KHOTO peuleHus JubO Ha OTKa3 B NPU3HAHMM U NPHUBEICHUU B
UCIIOJIHEHUE PEIleHHs] HHOCTPAHHOTO CYJIa MM HHOCTPAHHOTO apOUTPAKHOTO PEILEeHHS.

Omnpenenenre O NMPU3HAHUU U NPUBEJICHUU B UCIOJHEHHE PELIECHUS WHOCTPAHHOTO CyJa
WIA WHOCTPAHHOTO apOUTPaKHOTO PELICHHUsS MOXKET ObITh 00XKaJOBaHO B apOMTPaKHBIH Cya
KACCAILlMOHHON MHCTAaHLIMH B TEUYEHUE MECALA CO JHS BBIHECEHUS ONPEICICHUS.

15.6. IlpunyauTenbHOE UCTIOTHEHUE PEIICHUS HHOCTPAHHOTO Cy/la
WJIM UHOCTPAHHOTO apOUTPaKHOTO PeLICHUS

[IpuHyuTeNnbHOE WCHONHEHUE pEIIeHUs HWHOCTPAHHOTO CyAa WIM WHOCTPAHHOTO
ap6HTpa>1<H0r0 peHIGHI/ISI HpOI/I3BOI[I/IT05I Ha OCHOBAHMH HUCIIOJTHUTCIBHOI'O JIHNCTA, BbIIaBacMOI'O
apOUTPaKHBIM CYJIOM, BBIHECUIMM OTpeJelieHne, B mopsake, npeaxycmorpenHoM AIIK PO u
®denepanbHBIM 3aKOHOM 00 HUCTIOTHUTEIHFHOM MPOU3BOJICTBE.

Pemenrie MHOCTpaHHOTO CyJa WM WHOCTPaHHOE apOUTPa)KHOE pEIIeHHE MOXKET OBITh
HpGI{’beBJ’IGHO K HpI/IHYILI/ITeJ'II)HOMy HUCIIOJIHCHUIO B CpOK, HEC HpCBI)IHIaIOHII/Iﬁ TpGX JISCT CO OHSA
BCTYIJICHUSI €r0 B 3aKOHHYIO CHIIy. B ciyuyae mpomycka yka3aHHOTO CpOKa OH MOKET OBITh
BOCCTaHOBJICH apOUTPaKHBIM CYJIOM I10 XOJIaTalCTBY B3BICKATEIISI.

[Io cmbicmy naHHOW HOPMBI 3TOT CpPOK BKJIIOYAeT Kak BpeMs, HEOOXOAUMOE IJis
O6paH_[eHI/ISI 34 UCITOJTHUTCIBbHBIM JIMCTOM U IJIA paCCMOTpeHI/IH ap61/ITpa)KHI>IM CYI[OM 3adABJICHUA
O TIPU3HAHWHM W TIPUBEJACHUM B HCIIOJIHCHHE, TaK W BpeMs Il OOpalieHHsi B3BICKATEIS C
HOHy‘-IGHHI:IM HUCIIOJIHUTCIIBHBIM JINCTOM B C.IIy)K6y Cy,[[e6HI>IX HpI/ICTaBOB JJI BOSGy)KIICHI/IH
WCITOJTHUTEIILHOTO TPOM3BOIcTBa. HavdaibHOW MaTON MCUYMCICHUS SIBISICTCS JaTa BCTYIUICHUS
COOTBETCTBYIOIIETO CyA€OHOTO aKTa B 3aKOHHYIO CHITY.

Pemenuss ”HOCTpaHHBIX CYJZIOB, a TaK)Ke MHOCTPAHHBIE apOUTPa)KHBIC PEIICHHs, KOTOPhIE
M0 CBOEMY XapakTepy He TPeOYIOT MPUHYIUTEIBHOTO UCTIONHEHUS (pPEIICHHUs O MPU3HAHWH), B
pe3yiibTaTe pacCMOTPEHHS apOUTPaKHBIM CYyJOM COOTBETCTBYIOIIETO 3asBICHUS MPUOOPETAIOT
Ha Tepputopur PD ropuanyeckyro CUIy M MPHU3HAIOTCA 0€3 COBEpIICHUS KaKUX-THOO MHBIX
NIEUCTBUIL.

I'maBa 16. OCOBEHHOCTHU PACCMOTPEHUA JEJI C YHACTUEM
NHOCTPAHHBIX JIMIY

16.1. TTonsitue nHOCTpaHHBIX JHLl. OnpeneneHne apouTpaXKHbIM
CYyJIOM IIPaBOBOTO CTaTyCa HHOCTPAHHBIX JIMII.
[IponeccyanpHble MpaBa HHOCTPaHHBIX JUL. CyZeOHBIH UMMYHHUTET

[TonsiTrie "wHOCTpaHHBIE NUIA" - KOMIUIEKCHAsT KAaTEeropus, BKIIOYAIOMIas B ceOs JIHIIL,
MMEIOLIMX pa3inudHblii mpaBoBoil ctaryc. K HazBannoi rpymnmne crt. 247 AIIK P® 2002 r.
OTHOCHUT MHOCTPAHHBIE OpPraHU3aLMH, MEXIYHAPOAHbIC OpraHU3AlNKU, HWHOCTPAHHBIX TPaXKIaH,
Ju1] 6€3 TPaKIaHCTBA, OCYIIECTBISIONMINX TPEANPUHUMATEIBCKYIO TSI TEIIbHOCTb.

"...IHOCTpaHHBII TrpaxgaHUH - (U3MYECKoe JHI0, HE SBISIONICECS TPaXTAHUHOM
Poccuiickoit ®enepannn ¥ HUMEIOIIEE JOKA3aTEebCTBA HAIWYHUS TpakaaHCTBa (TIOIAHCTBA)
MHOCTPAHHOIO roCy1apcTBa..." <29>.



<29> ®enepanbubiii 3akoH oT 25 utonsg 2002 r. N 115-®3 "O npaBoBOM MOJI0KEHUU
MHOCTPAaHHBIX rpaxaaHd B Poccuiickoit @enepanun".

To ecTts »TO nMIA, KOTOpble BPEMEHHO HAXOISATCS HAa TEPPUTOPUU TOCYyAApCTBa
npeObIBaHMS U UMEIOT JOKYMEHTHI O MPUHAJIC)KHOCTH K TPaXIAHCTBY JIPYTrOro TOCYAapCTBa.
OHM HE MNpeTeHAYIT Ha BECh KOMIUIEKC COLUAJIbHO-3KOHOMHMYECKHX IpaB M IMOJIy4YEHUE
TPaKIaHCTBA.

"...lHOCTpaHHbIe NUIA - IOPUIWYECKUE JIMIA U OpraHH3alMi B WHOW OpraHU3allMOHHO-
npaBoBOl ¢GopMe, TpakJaHCKas MPaBOCIOCOOHOCTh KOTOPBIX OIPEACNSIEeTCsl MO0 MpaBy
WHOCTPAHHOTO TOCYJapCTBa, B KOTOPOM OHHU YUPEXKIEHBI, (U3NYECKUE JIHIA, TpakJaHCKas
MPaBOCIOCOOHOCTh M TPaXIAHCKash JI€ECIIOCOOHOCTh KOTOPBIX OMPEAEISIOTCS IO TMPaBy
WHOCTPAHHOT'O TOCYJapCTBa, rpakJaHaMH KOTOPOTO OHHU SIBISIFOTCS, W JHMIa 0€3 Ipa)KIaHCTBa,
rpaXKIaHCKas JeeCOCOOHOCTh KOTOPBIX OMPEENSICTCS TI0 TIPaBy HHOCTPAHHOTO TOCYIapCTBa, B
KOTOPOM JJaHHBIE JINLIa UMEIOT OCTOSIHHOE MECTO JKUTEIbCTBA..." <30>.

<30> denepanbubiii 3ak0H OT 18 utonsg 1999 r. N 183-D3 "O06 3xcropTHOM KOHTpoie".

ApOuTpakHbBI TporiecCyanbHbI Kogekc P® He packpbiBaeT MOHSTHS "WHOCTpaHHBIC
opranmzanuu”. K HUM OTHOCATCS yuYpexJCHHbIE 3a TpPAaHULEH KOMMEpYECKHE U
HEKOMMEpPUYECKHE OpraHu3aluy, o01aalolue CTaTycoM KopHandecKoro iuua. MHocTpaHHBIMU
OpraHM3alUsIMU MOXKHO TaKXXe€ CUUTaTh HHBIE KOPIOpaTHBHBIE O0Opa30BaHUsl, JETUTUMHO
(YHKIMOHMpPYIOUIHE B XO3SHCTBEHHOM O00OpOTE€ CBOMX TOCYIApCTB, HO (OpManbHO He
o0Jaiaomye cTaTycoM I0PUANYECKOro JINIIA.

Vkazauubii B crathe 247 AIIK P® mnepedeHb HHOCTpaHHBIX JHI] - YYaCTHUKOB
apOUTPaKHOTO TpoIlecca HE SBISETCS HcYeplbIBarommM. VMU Takxke MOTyT ObITh: JH000€
MHOCTPaHHOE rOCYAApCTBO - PU HAIMYUU onpezeseHHbIX ycinoBuil (cT. 251 AIIK P®), a takxke
WHOCTpaHHbIE TpakJaHe W Jula 0e3 TrpakgaHCcTBa (amaTpuibl), HE OCYIIECTBISIOIINE
OPEIIPUHUMATEIbCKYIO0 JACSITENBHOCTh - 1O JieJaM MCKJIIOUMUTENbHOM  (CHelHaIbHON)
MOJIBEIOMCTBEHHOCTH apOUTpakHbIX cyaoB PO (ct. 33 AIIK PO).

B coorBerctBun ¢ u. 3 cr. 254 AIIK P® mnpaBoBoil cTaryc WHOCTpPaHHBIX JIWIL
OmpenensieTcss Ha OCHOBAHMM JOKA3aTeNIbCTB, MOATBEPKIAIOIIUX HX IOPUIUYECKUN CTaTyC U
MPaBO Ha OCYIUECTBJICHUE MPEANPUHUMATEIIBCKOM M MHOM SKOHOMHYECKOW AEATEIbHOCTH. B
Poccun mo oOuiemy mpaBuily JIMYHBIM 3aKOHOM (DU3MYECKOTO JIMIA CUUTAETCS MPaBO CTPaHBI,
rpaXXAaHCTBO KOTOpod 3710 juuo wumeer (m. 1 cr. 1195 IT'K P®), a nauuHbIM 3aKOHOM
IOPUMYECKOTO JIMIIA - IPAaBO CTpaHbl, i€ YUpexkaeHo ropuaudeckoe nuio (m. 1 cr. 1202 I'K
P®). Hapsay c oOumumu mpaBuiamMu €CTh LENBIA Psii APYTUX IOJIOKEHHUH, ONpEAEsSIonuX B
3aBUCHUMOCTH OT (DaKTHMUECKOM CUTyalluu OCOOCHHOCTH MpaBa, MOJUICkKAIIETO TPUMEHEHHUIO TpU
OTpEIETICHUHU TIPABOBOTO TOJIOKESHHUS JIUII B TpakIaHCKOM 00opoTe (cm. ri1. 67 'K PD).

B oTHomIEHUSX ¢ MHOCTPAHHBIM 3JIEMEHTOM POCCHUCKHUI apOUTpa)KHBIA CyA B CyIeOHOM
pouecce JUisl ONpPENeNeHUs CTaTyca MHOCTPAHHOIO JIMIAa B JIIOOOM Cilyyae MPUMEHSET U
UCIIOJIb3YET MHOCTPAHHOE MpaBo, Ucxoas kak u3 'K PD, Tak u u3 MexayHapOAHBIX JOTOBOPOB.
B uyactHoCcTH, cornacHO cT. 23 MUHCKOM KOHBEHIIMH JI€€CTIOCOOHOCTH (DU3UYECKOTO JIHIlA
ONpeNeNsieTCss 3aKOHOAATEIbCTBOM JOTOBAPUBAIOIICHCS CTOPOHBI, TPAXKIAHUHOM KOTOPOMH
SIBIISIETCS 3TO JIUIO, IEECTIOCOOHOCTH JIMIa 0€3 TpakJaHCTBa ONPEICISETCS 110 MPaBy CTPAHBL, B
KOTOPOH OH MMEET MOCTOSHHOE MECTO KHUTEIbCTBA, a MPABOCIIOCOOHOCTh IOPUINYECKOTO JIULIA
OTIpeIeNIAeTCsl 3aKOHOAATEIbCTBOM IOCYJapCTBa, MO 3aKOHAM KOTOPOr0 OHO OBbUIO YUYPEKIECHO.
Otu ke TpeboBaHus pacnpocTpaHstorcs mo cT. 40 MUHCKOM KOHBEHIIMU U HA TOBEPEHHOCTH IS
NPEJCTaBUTENILCTBA B Cy/I€, TIOCKOJIBKY ()OpMa M CPOK JIEHCTBHS JOBEPEHHOCTH OTIPENEISIOTCS
M0 3aKOHOJATEJIbCTBY JOTOBAapPUBAIOIICHCS CTOPOHBI, HAa TEPPUTOPUU KOTOPOMl BbIJaHA
JIOBEPEHHOCTb.

Kuesckoe cormamenue B cratbe 11 Takke peryimpyeT BONPOCHI ONpENETIEHUsl cTaryca
IOPUAMYECKUX JIUI U IPEIPUHUMATENEN - B COOTBETCTBUH C 3aKOHOJATENLCTBOM TOCYIapCTBa -



yuactHuka CHI', Ha TeppuUTOpUU KOTOPOTO YUPEKIEHO FOPUINYECKOE JIUIO0, 3apErUCTPUPOBaH
IpEIIPUHUMATED.

[IpakTHuecku IOpUANYECKUNA CTaTyC MHOCTPAHHOTO JIMIA MOATBEPKAAETCS BBIMMCKOW U3
TOPrOBOIO peecTpa CTPaHbl MPOMCXOXKIEHUS WIM JIPYroro 3KBUBAJICHTHOTO JOKAa3aTENIbCTBA
IOPUAMYECKOTO CTaTyca MHOCTPAHHOT'O JIUIAa B COOTBETCTBUM C 3aKOHOAATEILCTBOM CTPAHBI €ro
MECTOHAXO0XKACHHUS, IPAaXIAHCTBA WIH ITIOCTOSHHOTO MECTOXKUTEIILCTBA.

TpeboBanust K NOKyMEHTaM, MOATBEPKIAIOIIMM CTaTyC WHOCTPAHHBIX JIMI[, 3aBUCAT OT
TOro, HeoOXoAMMa JM s HUX Jeranu3auus. Ecium COOTBETCTBYIOIIMM MEXTyHapOAHBIM
JIOTOBOPOM Halllel CTpaHbl HE MPeIlyCMOTPEHA JIeTalIn3alus, TO JOKYMEHThl MPUHUMAIOTCS Ha
YCIIOBHSX, YCTAaHOBJICHHBIX JJaHHBIM JJOTOBOPOM, JINOO Ha ycnoBusx ['aarckoil konsenuuu 1961
T., OTMEHSIOIIEH TpeOOBaHKE JIeTATU3AI[H HHOCTPAHHBIX O(QHUIMATIBHBIX JOKYMEHTOB.

[IporieccyanbHbie paBa MHOCTPAHHBIX JIUIT

CornacHo cratbe 254 AIIK P® wunHOCTpaHHblEe JUIA MOJB3YIOTCS MPOLECCYalIbHBIMU
IpaBaMU M HECYT INpoLeccyalbHble 005S3aHHOCTH HapaBHE C POCCUHCKUMM OpPraHU3aLUsAMHU U
rpaxaaHaMu. I[IponeccyanbHble JbIOTHl NMPEAOCTABISIOTCS HWHOCTPAHHBIM JIMLIAM, €CIH OHHU
IIPEyCMOTPEHBl MEXIYHApOIHbIM JoroBopoM P®. IHocTpaHHBIE M@ HMEKOT NIPaBO
oOpaiatecsi B apouTpaxusle cynpl B PO 1o npaBuiam moJBeIOMCTBEHHOCTH M MOJCYIHOCTH,
yctaHoBiueHHbIM AIIK P®, nnsg 3ammrhl CBOMX HapyIIEHHBIX WJIHM OCHAapUBacMbIX IIpaB U
3aKOHHBIX MHTEPECOB B cdepe MpeanpuHUMATEIbCKOH U MHOH SKOHOMHUYECKOW NESTEITLHOCTH.
WNHocTpaHHble JMIA, YYacTBYIOIIME B Jejie, JOJDKHBI IPEICTaBUTh B apOUTPaXHBIH Cyn
JI0Ka3aTeNbCTBA, MOJATBEPKIAIOUINE WX IOPUIMYECKUIl CTaTyc W NIpPaBO Ha OCYIIECTBIECHUE
IPEIIPUHUMATEIBCKOM U MHOM SKOHOMMYECKOH IeATeNnbHOCTH. B ciydae HempencTaBileHUs
TaKUX J0Ka3aTeIbCTB apOUTPAKHBIN Cy]I BIIpaBE HCTPEOOBATH MX 10 CBOSH MHUITUATHBE.

B yactu 1 crarbu 254 AIIK P® ycTaHOBIEHO NPAaBUIIO O PABHOM IMPAaBOBOM PEKUME IS
MHOCTPAHIIEB, JHUI 0€3 TpakJaHCTBA, MHOCTPAHHBIX OpraHU3aluil ¥ Apyrux Jul. OHO MOITYy4YHII0
Ha3BaHHE NPUHIMUIA HAIMOHAJIBHOTO IPABOBOTO PEKHMMA, BBITCKAIOIIETO U3 TAKOTO IPHHIIMIA
MEXyHapOAHOIO U HAllMOHAJIBHOT'O T'PaXk/1aHCKOI'0 Mpoliecca, KaK IPUHLIUI paBEeHCTBa. ['oBops
0 MOpsAAKE NMPEIbSIBICHUSA UCKa U OCOOEHHOCTSAX CyAONPOMU3BOJCTBA C YYaCTHEM MHOCTPAHHBIX
JML, cIeAyeT TaKKe MCXOAWTh U3 MPaBUJI HAIlMOHAJIBHOIO MpaBoBOro pexuma. Ilostomy peub
UJIET TOJIBKO O TEX IMOJOXKEHHAX, KOTOPbIE MOT'YT UMETh CIEHU(HKY, CBA3aHHYIO, HApUMeEp, C
rapaHTUSAMU BO3MEILEHUS CyACOHBIX PacxXo/I0B, OCOOCHHOCTSAMH YIUIATHl TOCYIapCTBEHHOM
HOLUIMHBI, IIOCKOJIBKY HCTELl - HHOCTPAHHOE JIULO - MOXET M HE UMETh CUETa, UMYIIECTBA Ha
TEPPUTOPUU CTpPaHbl, B CBSI3M C YEM MOIYT BO3HMKHYTb COMHEHHMS B BO3MOXKHOCTSX
MHOCTPAHHOI'O JIMLA a/IeKBaTHO BO3MECTUTh IOTEPU APYToi CTOPOHBI Ha CyAeOHBIE M3AEPIKKH,
KOTOpbIE 3aTeM MOTYT OBITh IpPEIbSBICHBl K B3BICKAHUIO B 3aBUCHUMOCTH OT PpE3yJIbTaTOB
paccMOTpEeHMs Iena.

Ha wmHOCTpaHHBIX JIMI[ PAacCIpPOCTPAHSIOTCS B TOJHOW Mepe MOJOXKEHUS apOUTpaKHON
IpOIECCyaTbHON MPABOCIIOCOOHOCTH M 1€€CIIOCOOHOCTH, YCTAHOBJIEHHBIE ISl POCCUHCKUX JIUII.
[Ipu 3TOM npoueccyalbHbIi CTaTyC HHOCTPaHHBIX JIULl OAMHAKOB KaK B MCKOBOM IIPOM3BOJICTBE,
TaK ¥ B HEMCKOBBIX IIPOM3BOJICTBAX apOUTPaKHOTO MpoIiecca.

MOHO OTMETUTh, YTO TAKOW MOAXOJ - O PAaBEHCTBE I'PAXKIAHCKUX M IPOLECCYaIbHBIX
IIPAB MHOCTPAHHBIX JIMI[ Ha OCHOBE B3aHMHOCTH - pACIpPOCTPAaHEH B MAaTepUalbHOM U
IIPOLIECCYaIbHOM 3aKOHOJATENbCTBE MHOIMX cTpaH, Hanpumep B cT. 4 'K I'peunn, ct. 11 T'K
Opanmuu. Bmecte ¢ Tem ero He cieayeTr NOHMMaTh OyKBaJIbHO, IMOCKOJIBKY B KaKJIOH CTpaHe
JIOITYCK K CUCTeMe Cy1eOHOM U MHOM I0OpUANYECKOM 3aIUTHl MOXKET OBITh BECbMa CrielU(pUYECH.

PaBeHCTBO IPaBOBBIX BO3MOXXHOCTEH NPOSIBISAETCS B PAaBHBIX BO3MOXKHOCTSAX IOCTyIA K
HAIIMOHAJIbHOMY MEXaHHW3MYy CyAEeOHOM 3aIluMThl Ha OJHMX TEX JK€ YCJIOBUSX BMeECTE C
rpaxkJlaHaMM ¥ OpraHMU3aLUsAIMU JaHHOTO IrOCy1apcTBa, KOTOPBIN (Cy1eOHbIM MEXaHU3M) BMECTE
C T€M B KaXJOHW CTpaHe MOXET ObIThb U SABISETCS BEChbMa Pa3NuuHbIM. Hampumep, Mo HOBBIM
npaBuiaMm 1. 6 AIIK P® u cr. 1 ®eaepanbHoro 3akoHa "OO agBOKaTCKON AESITEIBHOCTH U



anBokarype B Poccuiickoit denepanmu" yCTaHOBICHBI ONPEICTICHHBIC TIPaBUIIa MPEACTaBICHUS
MHTEPECOB OpPTraHu3alii B apOUTPaKHOM CyJe, 3aKITI0YAIOIINecs B BOZMOXKHOCTH BEICHUS el
4cpe3 CBOM OpraHbl, JUI[, YIIOJHOMOYCHHLIX Ha BCACHUC [CJjIa (benepanLHmM 3aKOHOM, WHBIM
HOPMATUBHBIM TPABOBBIM AaKTOM, YUYPEIUTEIbHBIMU JOKYMEHTaMH, a TakKe COCTOSIIMX B
nirare, JIMOO 4epe3 aJBOKATOB. Y CTAaHOBJIEHBI TAaKXKE€ OIpENEJICHHbIE MpaBUiia MPEICTABICHUS
MHTEPECOB aJBOKATaMU WHOCTPAHHBIX rocyaapcTB B cynax P®. [loatomy mHOCTpaHHOE TUIIO,
BCTYTasi B apOUTPaKHBIN MPOIIECC B KAUECTBE YYACTHHKA, TOJDKHO COOJIOATh ITH TMPaBHJIa.

Bpsin nu Takoi MOpsIOK MOKHO paccMaTpuBaTh Kak JAUCKPUMHUHAIMIO, TIOCKOIBKY peub
UJIET YK€ O HEOOXOJUMOCTH COOIIIOJICHHS TPOIECCYaTbHOTO PEeTIaMeHTa, KOTOPhIH OTIHYaeTCs
MHOT000pa3reM MpoLeayp U MPaBUl B KaXKJIOM rOCY1apCTBe.

Peropcun

B cootBerctBum ¢ 4. 4 c1. 254 AIIK PO IIpaButensctBoM PO MOryT ObITH yCTaHOBIEHBI
OTBETHbIE OIPAaHUYEHUS B OTHOIIEHUH MHOCTPAHHBIX JIMIl TE€X TOCYAAapPCTB, B KOTOPBHIX BBEICHBI
OTPaHMYEHHUS B OTHOILIEHUM POCCUHCKUX oOpraHuzauuii u rpaxkigaH P®, Tak Ha3bpIBaeMble
peTopcun. 31ech NPOSABISAETCS TAaKOM MPUHIUI MEXAYHAPOJHOIO TPa)IaHCKOIo Ipolecca, Kak
B3aMMHOCTh. AHAQJIOTUYHOE IOJIOKEHHE OTPAKEHO MPUMEHHUTENBbHO K IPaXIaHCKOMY IpaBy B
cratbe 1194 'K PO.

HpCI[CTaBI/ITCJH)CTBO HHOCTPAaHHBIX JIWNI]

JleiicTBrE HAIIMOHAIBHOIO pPeXUMa MO0 OTHOIICHHUIO K MHOCTPAHHBIM JIMIaM IpeIoaraet
pacnpocTpaHEHHE HA MHOCTPAHHBIX JIMI BCEX MPaBUJI O MIPEACTABUTEILCTBE.

OnmHako ATO HE 03HAYAET, YTO TPEACTABUTEIHCTBO WHOCTPAHHBIX JIMII B apOUTPAKHOM
MpoIecCe He UMEET HUKAKUX 0cOOeHHOCTEeH. OHU KacaloTcsl Kak BOIMPOCOB OMpPEEICHUs Kpyra
JIML, MOTYIIMX OBITh NMPEICTABUTEISIMH MHOCTPAHHBIX JIMI[ B apOMTPaKHOM IIpolecce, TaK U
paBHJI OPOPMIICHUS U TIOATBEPKACHUS MTOJTHOMOYUN Ha BEACHUE eIl

CornacHo wactu 3 crateu 59 AIIK P® mnpexncraBuTensiMu TpaxaaH, B TOM 4HCIIE
VHAMBHUIYyalbHBIX TPEINPUHUMATENICH, U OpraHu3alrii MOTYT BBICTyIaTh B apOUTPaKHOM CyJie
aZIBOKaThl M MHBIE OKA3bIBAIOIINE IOPUANYECKYIO TOMOLIb JIULA.

B oTnnuume ot poccuiCKUX yY4aCTHUKOB apOUTPa)KHOTO MPOIiecca, MHTEPEChl HHOCTPAHHBIX
JHIl B apOUTPaKHOM CyZ€ BIIPaBe MPEACTABIATH Ooyiee MIUPOKUIH KPYT JIUI], BKIIOYAIOLIHIA
aJIBOKAaTOB U KOHCYJIOB MHOCTPAHHBIX FOCYJapCTB.

Cornacno ®enepansHomy 3akoHy oT 31 mas 2002 r. N 63-®3 "OO6 anBokaTckoit
NeATeIbHOCTH U aaBokaType B Poccuiickoit ®enepauuun" Ha Tepputopun PO paspemieHa
JESATENIbHOCTh UHOCTPAHHBIX a/IBOKATOB, HO C HEKOTOPBIMU OIPaHUYEHUSIMH.

Bo-nepBbIX, aaBOKAaTBl MHOCTPAHHOIO TOCYJAapCTBA MOTYT OKa3blBaTh HOPUIHYECKYIO
nomouib Ha Teppuropun P® Toipko 10 BompocaM INpaBa JAHHOI'O MHOCTPAHHOI'O rocyAapcTBa
(m. 5 cT. 2).

Bo-BTOpBIX, agBOKaThl MHOCTPAHHBIX TOCYJIApCTB HE [JOIMYCKAIOTCI K OKa3aHUIO
IOpUIMYECKOM moMoIlIu Ha Tepputopun P® mo BompocaMm, CBSI3aHHBIM C TOCYJAapCTBEHHOM
taiinoi Poccuiickoit @enepanuuu (1. 5 cT. 2).

B-Tperpux, anBOKaThl HWHOCTPAHHBIX TIOCYJAapCTB, OCYLIECTBISIOIIAE aJBOKATCKYIO
NesITeNbHOCTh Ha Tepputopun P®, nomxHbl OBITH 3apeructpupoBaHbl  DenepanbHOM
pPErucTpaoHHON CITy>KO00 B CIIEIIUAIBHOM PEecTpe, MOPAIOK BeIEHUs KOTOPOTO OMpeesieTcs
YIOJIHOMOYEHHBIM (peiepabHbIM OpPraHoM HCIIOJHUTENIBHON BIAacTH. be3 perucrpauuu B
YKa3aHHOM DPEECTpE OCYLIECTBICHUE aJBOKATCKOM JEATEIBbHOCTH aJBOKAaTaMH MHOCTPAHHBIX
rocyaapcTs Ha Teppuropun PO 3anpemaercs (1. 6 cT. 2).

WNuoctpanHble agBOKaThl MOTYT Y4acTBOBaTh B apOUTPaKHOM IIpoIlecCe B KauecTBe
IPEJICTAaBUTENIEH HCKIIOYUTEIBHO IO JEJIaM, CBSI3aHHBIM C PAacCMOTPEHHEM BOIIPOCOB IIpaBa



JJAHHOTO MHOCTPAHHOI'O TOCYAApCTBA M HE CBSI3aHHBIM C BOIPOCAMH T'OCYJAPCTBEHHON TalHBI
P®.

Hpe,[[CTaBHCHI/Ie HHOCTPAHHBIX JINL] KOHCYJIOM

CnemyeT OTMETUTh TaKyld OCOOCHHOCTh OOpalleHHs B CyJ HWHOCTPAHHBIX JIMI, Kak
BO3MOXHOCTh WX MPEACTABICHUS KOHCYJIOM, Haxomsamumcs B Poccun. Psg KOHCYIbCKMX
KOHBEHLIMM P®, 3aKi0YEHHBIX, B 4YaCTHOCTH, ¢ bosrapuei, BeetHamowm, [lonbei, Pymbinuen,
Kuraem, KH/IP, Asctpueii, ®PI' u psgom apyrux crpaH, NpeaycMaTpUBAIOT, 4TO MJis
MpU3HAHUS TOJTHOMOYUN KOHCYJIa B CyJie IOBEPEHHOCTH He TpedyeTcs.

JlaHHbBIE TIOJIOKEHUS BBITEKAOT U3 CT. 5 BEHCKON KOHBEHUMH O KOHCYJIbCKUX CHOIIEHUSX,
COTJIaCHO KOTOPOH KOHCYIBbCKUMH (QYHKIUSIMU SBISIOTCS CPEIU MPOYUX 3alIUTa B TOCYJapCTBE
npeObIBaHUsI UHTEPECOB MPEJCTaBISIEMOrO0 TrOCyJapcTBa M €ro rpaxnaaH ((u3nueckux u
IOPUAMYECKUX JTIUI[) B Mpejenax, JAOMYCKaeMbIX MEXIYHAapOJHBIM MPAaBOM; OXpaHa WHTEPECOB
rpaxaad (QU3HYECKUX H IOPUAMYSCKHUX JIMI) MPEACTABISIEMOr0 TOCyJapCcTBa B Cllydae
npeeMcTBa "mortis causa" Ha TEPPUTOPUM TOCyIapcTBa MpeObIBaHUS, B COOTBETCTBUH C
3aKOHAMU M TIPaBWJIAMH TOCyJapcTBa MpPEeOBIBaHMS; C COONIOJCHUEM MPAKTHKKA W TIOPsIKa,
NPUHATHIX B TOCYAapCTBE NMpPeOBIBaHMS, MPEACTABUTENHCTBO WIM OOECIEUEHUE HaAJIEKAIIEro
MPEACTABUTENHCTBA TPAXKIAH MPEACTABISIEMOTO TOCYapCTBa B CYJACOHBIX U MHBIX YUPEIKICHUIX
rocyAapcTBa MpeObIBaHUSA C IENbIO TMOMYYeHHs, B COOTBETCTBUU C 3aKOHAMH M IpaBUIIaMU
rocyapcTBa npeObIBaHUsI, PACTIOPSHKEHUM O TIPEIBAPUTEIBLHBIX MEpax, OrpaKJA0NIUX TpaBa 1
MHTEPEChl 3TUX TpaXkJaH, €Cld B CBA3M C OTCYTCTBUEM WM MO JPYTUM NPUYMHAM TaKue
rpakJlaHe HEe MOTYT CBOEBPEMEHHO OCYIIECTBUTH 3AIIUTY CBOUX MPAB U UHTEPECOB <3 1>,

<31> C6opnHuk MexayHapoaHbIx JoroopoB CCCP. Bein. XLV. M., 1991.
Cyne6ublif ummyHuTtet. [lonsTue

CornacHo cratee 251 AIIK P® mHOCTpaHHOE rocyapcTBO, BBICTYyHAIOLIEE B KAaueCTBE
HOCUTENS BJacTH, 00JafaeT CcyAeOHbIM MMMYHUTETOM IO OTHOILIEHHUIO K NPEIbSIBICHHOMY K
HEMY UCKY B apOUTpakHOM cyJie PD, mpuUBIEUYEHHUIO €ro K yYacTHIO B JIeJI€ B KAUeCTBE TPETHETO
JMIa, HAJOKEHUIO apecTa Ha HMYILECTBO, NpPUHAJUIEkKAIlee HWHOCTPAaHHOMY TOCYJapCTBY U
Haxozsmeecs Ha Teppuropud P®, M NPUHATHIO MO OTHOLIEHMIO K HEMY CYIOM Mep IO
00ecnevYeHNI0 UCKa U UMYILIECTBEHHBIX HHTEPECOB.

OOpartieHre B3bICKaHHUS HAa 3TO UMYIIECTBO B IMOPSAJKE MPHUHYAUTEIBHOTO HCIIOJHEHHS
CyZ1e0HOro aKTa apOUTPaKHOTO CyJa JOIMYCKAETCsl TOJNBKO C COTJIacHsi KOMIIETEHTHBIX OPraHOB
COOTBETCTBYIOILETO I'OCYJapCTBa, €CIM MHOE HE MPEAYCMOTPEHO MEXIyHAPOAHBIM JOrOBOPOM
Poccutickoit @enepannu i GeneparbHbBIM 3aKOHOM.

CyneOHbIiI UMMYHHUTET MEXIYHApOAHBIX OpraHM3alUi ONpenenseTcss MEXIYyHapOAHbIM
norosopoM P® u ¢eepabHBIM 3aKOHOM.

OTkaz oT cyneOHOro MMMYyHHMTETa JIOJDKEH OBbITh HpPOM3BEAECH B  IOpPsIKE,
IPETyCMOTPEHHOM 3aKOHOM HHOCTPAaHHOIO TOCyJapcTBa WM MpPaBWJIAMU MEXAYHapOIHOU
opranmzaimuu. B 53ToM cinyuyae apOMTpakHBI CyJd paccMaTpuBaeT [JeJI0 B HOpSJKe,
ycranoBiieHHOM AITK P®.

[Ton UMMYHHMTETOM MOHUMAETCS M3bSATHE ONPENCIIEHHOIO CyObeKTa MM OOBbeKTa INpaBa
U3-T10]] OOIIUX MPaBUIL.

B MexayHapogHOM MyOJMYHOM IIPaBe M MEXAYHApOIHOM YaCTHOM IpaBe BBIJCIAIOTCS
MMMYHHTETHl TOCYJApCTB U MEXIYHApOAHBIX OpraHU3alfil, KOTOpblE OCHOBaHbl Ha JIPYTHX,
CYOBEKTHBIX KPUTEPHUSIX.

[lon MMMYHHUTETOM TOCYJAapCTB IOHUMAETCs HU3BATUE OJHOIO TOCYJIAapCcTBa U3-IOJ
IOPUCIUKIIMY IPYroro rocyAapcTaa.



JlaHHOE HAYaJI0 BBITEKACT U3 MEXIyHAPOJHO-TIPABOBOTO Hayasla CyBEPEHUTETA TOCYIapCTB
U UX PaBEHCTBA B MEXJIYHapOIHBIX OTHOIIEHUsX. [I03TOMy OAHO TroCyIapcTBO HEMOJCYHO
npyromy B cuity npuniuna "Par in parem non habet jurisdictionem" ("PaBHbIif Hax paBHBIMU He
UMeeT IPUCITUKIUn").

TpagumoHHO BBIAENSAETCS TPU BHIA HWMMYHHUTETOB: OT TIPEABSABICHHUS HCKa, OT
NPUMEHEHHUs] Mep MpeIBApUTEIIbHON 3aIUThI MpaBa U 00ECIeYeHUsI UCKa, OT IPUHYIUTEIHLHOIO
UCTIOJTHEHUS CyeOHoro perreHus. KaxIplii U3 HUX UMEET OJHY U Ty K€ OOMIYIO IOPUANIECKYIO
U JOKTpuHaIbHYI0 ocHOBY. B AIIK P® oco6o oroBapuBaercs HEOOXOAUMOCTh HOIYYECHHUS
COTJIacUsl Ha OTKa3 OT MMMYHHUTETa B Clydae MNpPEIbSBICHHUS B apOUTPaXHOM CyJle HCKa K
MHOCTPAaHHOMY TOCYAapCTBY, IPUBJICUCHHE €0 B KaueCTBE TPEThEro JHMIA K YYacTHIO B Jiele,
HAJIO)KEHHE apecTa Ha WMYIIECTBO, MPHHAJISKANIEE WMHOCTPAHHOMY TOCYIapCTBY W
HaxoJsuieecss Ha Teppuropuu PO, U npuHATHE MO OTHOLIEHUIO K HEMY Mep M0 00eCledeHuIo
HCKa W HMMYIIECTBEHHBIX HWHTEPECOB, OOpallleHHe B3BICKAaHHWS Ha 3TO WMYIIECTBO B TOPSIKE
NPUHYIUTEIPHOTO MCIIOJHEHUs pEeLIeHUs apOUTpakHOro cyaa. Bce yka3zaHHble aeicTBUsA
BO3MOXHBI JIMIIb C COTJIACHSl KOMIIETEHTHBIX OPTraHOB COOTBETCTBYIOIIETO T'OCYIApCTBa, €CIH
MHOE HE MPEyCMOTPEHO (peliepaibHbIMKU 3aKOHAMH WM MEXyHapOAHBIMH JJoroBopamu Pd.

OnHako W3J0KEHHOE HE O3HAYaeT IMOJHOW HEMOJCYIHOCTH TOCYAapCTBa IO CYyJEOHBIM
uckam. B naHHOM ciyyae peub HMAET O HENOJCYJHOCTH TpeOOBAaHMM K roCyJapcTBY B CyJlax
npyroit crpasbl. [lpaBuio o cyaeOHOM MMMYHHTETE HE PACHpPOCTPAHSACTCS Ha BO3MOXKHOCTD
HpebABICHHS UCKA K FOCYIapCTBY B €r0 COOCTBEHHbIE HALMOHAIBHBIE CY/Ibl, 3/1€Ch KaKUX-JIH00
OTPAaHUYECHUN HE UMEETCSI.

AOCONIOTHBIN U OrpaHIUYEHHBIHN (()yHKIIMOHAIBHBIN) HMMYHHUTET

B noxTpuHe ¥ 3aKOHOAATENBCTBE PA3INIACTCSI AOCOMIOTHBIA U OTPAHUYCHHBI HMMYHHUTET
rocyaapctB. JloCTaTOYHO MAJIWTENbHOE BpeMs Halla CTpaHa NpUACpKUBajach IO3UIAU
abCONIOTHOTO MMMYHHUTETa, OTCTauBas O€3yCIIOBHYIO HEMOJACYIHOCTh TOCYAapcTBa B
OTHOIICHHUH JTIOOBIX TPEOOBAHUIT HE3aBHCUMO OT X OCHOBBI.

B mnocnemHee BpeMs moiyumia paclHpoCTpaHEHHWE JOKTPUHA OTPAHUYEHHOTO HIIU
(GYHKIIMOHAJIBHOTO MMMYHHUTETA, YTO CBA3aHO C 0o0Jiee aKTHBHBIM BOBJICYEHHEM TOCYIAapCTB B
IpaXJIaHCKUM 000pOT, NMPHUBJICYCHHEM MHOTUMH CTPaHAMU WHOCTPAHHBIX WHBECTHLHN TOA
TOCYAAapCTBEHHbIE TapaHTHH, MOJIYy4YEHHEM KpEeOUTOB H  (DUHAHCOBOM MOMOIIM  OT
MEXIYHAapOAHBIX OpraHu3anuii W OaHKOB, psAoOM Jpyrux npuuuH. [losTomy MHOrue
rOCyAapcTBa OTOULIM OT KOHIENINH a0COIIOTHOTO MMMYHHUTETa B OTHOIICHHH OTPEICICHHBIX
KaTeropui jei, Beb BBICTYIJICHHE TOCYJapCTBa B KaueCcTBE CyOBEKTa Ipa)kIaHCKOro obopoTta
HEen30eKHO MPUBOANT M K MHOMY IIOHHMAaHHIO KOHIETIIUN HMMYHHTETA.

CornacHo KOHULENIMHM OTPAaHUYCHHOTO HMMMYHHMTETa HHOCTPAaHHOE TOCYAAapCTBO, €ro
OpraHbl, a TaKKe HUX COOCTBEHHOCTb, IIOJB3YETCS] HMMYHHTETOM TOJIBKO TOTJa, KOTJa
TOCyAapCTBO OCYIICCTBIISIET CYBEepeHHbIE (YHKIMH, T.e. JAEWUCTBUsA jure imperi. Ecmm ke
TOCYZapCTBO COBEPINACT ACHCTBHS KOMMEPYECKOTO XapakTepa (3aKII0YeHHEe BHEITHETOPTOBBIX
C/I€TIOK, KOHIIECCHOHHBIX M MHBIX COTJIAIIEHWH M T.1.), T.€. IEHCTBHA jure gestionis, TO OHO HE
HOJb3yeTcss MMMYHHUTETOM. HeT NpHYMHBI NPeNoCTaBIsATh HHOCTPAHHBIM TOCYIApCTBAM,
JEMCTBYIOIIMM B paMKaxX YacTHOTO IPaBa, JbIOTHI MO CPaBHEHUIO C JAPYTHMH YYaCTHHUKAMH
rpakJIaHCKOTO 000poTa.

CoBpemenHas cyneOHas mpakTuka B P® CcKIOHAETCS B CTOPOHY OTPaHUYEHHOTO
UMMYHHATETa MHOCTPAHHOTO TOCY/JapCTBa HAa OCHOBE NPUHIMINA OMNPEIEIEHHS LENU CHCNKH -
U3BJICUCHHE MPUOBUIM WM BBIOJHEHHE MyONIUYHON (PyHKIIMH, HECMOTPSL HAa TO YTO MOJOOHBIN
KPUTEPUI HE SBISIETCS YHUBEPCAIBbHBIM.

[TosTOMy B Ka)JIOM KOHKPETHOM CIly4yae CJIEIYeT BBISICHATH MPAaBOBYIO OCHOBY YYacTHUS
rOCyZapcTBa B TOM JINOO HHOM Jielie.

NMMyHUTET MEXAYHAPOIHBIX OpraHU3aHil



VMMyHUTET MEXIyHApOJHBIX OpraHM3alluii HUMeeT MPOU3BOJAHBIA  XapakTep OT
UMMYHHUTETa TOCYAAapCTB, 00Pa30BaBIIMX MEXAyHApOIHBIC OpTaHU3allMH. B ydpeauTenbHBIX
JIOKYMEHTax OpraHu3alMii U Mpekae BCEro yCTaBax 3aKperieH MPUHIMIT HATUYUs UMMYHHUTETA,
B TO BpeMs KaK COJIep’)KaHH€ HMMYHHUTETa pacKpbIBA€TCSd B COIIALLIEHUSX CO CTpaHOU
npeObIBaHUs Ta0-KBapTUPBI Takoil opranuzanuu. CornacHo 4. 2 ct. 251 AIIK P® cyneOunsrit
MMMYHHUTET MEKIYHAapOJHBIX OpraHU3aluil OmpelesieTcss MeXIyHapoaHbIM JoroBopoM PO u
(benepaabHBIM 3aKOHOM.

VMMyHHUTETOM HaJleJI€Hbl MHOTME WU3BECTHBIE MEXKIYHApOJHBbIE OpraHU3allu, HalpUMeEp
OOH B cootBercTBuu ¢ KonBenuueii o npusmierusax u ummynuterax OOH ot 13 despans 1946
r. <32>, a takke KoHBeHUMENW O MPUBWIETHSX M HMMYHUTETaX CIELHAIU3UPOBAHHBIX
yupexxaeHnit OOH ot 21 Hos6ps 1947 r. <33>, Coset EBpornbl B cooTBeTCTBUU ¢ I'eHEepanbHBIM
COIJIAIlIEHUEM O IPUBWIETHIX U UMMYHUTETaX OT 2 ceHTAOps 1949 r. <34>.

<32> COOpHHK [EHCTBYIOIIHUX JIOTOBOPOB, COTJAIICHWNA W KOHBEHIIUH, 3aKIFOYEHHBIX
CCCP c¢ wuHocTtpanHsiMu rocyaapctBamu. Bpin. XV. M.: T'ocynapcTBeHHOE H31aTEIbCTBO
MOJIMTUYECKOU TuTepatypsl, 1957.

<33> MexayHapoaHoe myosuunoe npaBo. Coopuuk gokymeHTos. T. 1. M.: BEK, 1996.

<34> bromieTeHb MEXIyHapOJHbIX JOroBOpoB. 1997. N 5.

BaxHo Taxke pa3nuyaTe HMMYHHUTET IPH BBIIOJIHEHUH (YHKLIHMOHAJIBHBIX 00s3aHHOCTEH
MEXYHAPOJIHOW OpraHW3alliy, IJIs BHIIOJHEHHS KOTOPHIX OHA M ObUIa 00pa3oBaHa, M ydacTHE
MEXIYHAapOJHOM OpraHu3alMd B TIpaxkAaHCKoM obopore. Hampumep, cormacHo n. 7
uHpopmannonHoro nuceMa IIpesuamyma Bricmero Apoutpaxksoro Cyma P® ot 18 sHBaps
2001 r. N 58 "OO030p mpakTHKH pa3pelieHHsi apOUTPaXHbIMH CyJaMHU CIIOPOB, CBSI3aHHBIX C
3allMTOM MHOCTPAHHBIX HMHBECTOPOB' HMMMYHHUTET HE pACIpOCTpaHsSETCs Ha KOMMEPUECKYIO
NEeSTeIbHOCTh MEXKIyHAPOJHOM OpraHu3aly, He MPelyCMOTPEHHYI0 MEXIyHapOAHBIMU
JIOTOBOpaMHU (€€ yCTaBOM M COTJIAIIEHUEM O IITa0-KBapTUPE).

NmMmyHHTET 1 cOyyacTre B apOUTpaKHOM TIpoliecce

CrnoxHblEe INpoLEecCyalbHblE BOIPOCHl BO3ZHUKAJIM IPU  HCCIEJOBAaHUM  BOIPOCA,
pacrpocTpaHsieTcs Jid CyAeOHbII HMMMYHUTET Ha TakKHe Cllydyad, KOrjJja HMeeT MecTo
IPOLIECCYaTIbHOE COYYaCTHE U OJUH U3 COYYaCTHUKOB UMEET UMMYHHTET, a Jpyroi HeT. MoXKHO
JU PacCMOTPETh TAKOE JIEJ0 IMOJIHOCTBIO, MM Halu4yhe CyJeOHOro MMMYHHUTETa Y OIHOIO W3
COOTBETYHMKOB BJICYET HEBO3MOKHOCTh PACCMOTPEHHUS JIeJ1a B LIeJIOM?

[IpobnemMaTuyHbIM OCTaeTcs pelleHHe BOIpoca B TOM cly4yae, €ClIM K TaKuM
COOTBETYMKAM, OJIMH M3 KOTOPBIX TMOJb3YyEeTCS HMMYHHUTETOM, ObUI TPEIBSIBIEH HCK
MMYILECTBEHHOro0 xapakrtepa. Crexyer 1M [ei0 NpeKpamarb IOJIHOCTBIO WIH TOJIBKO B
OTHOIIEHUU OTBETYMKA, MOJb3YIOLIETrocsi UMMYHUTETOM? OueBHIHO, YTO Takas CUTyalus He
UMeeT OJTHO3HAYHOI'O PEIICHUs], TOCKOJIbKY HE0OXOAMMO NMPUHUMATh BO BHUMAHUE M XapaKTep
CyZ1e0HOro cropa, UCX0/s U3 KOHLIETLUN OrPaHUYEHHOI0 UMMYHUTETA, HACKOJIBKO TaKOH CIIOp,
HalpuMep O BO3MEIIEHUU YOBITKOB COOTBETUMKAMM, CBSI3aH C XapaKTepOM JAesTelbHOCTU
MEXIyHapOJHOM oOpraHu3anuu. PemieHue Bompoca 3aBHCUT OT TOrO, BBICTyHajlla Jid
MEXIYHapoaHas OpraHu3alusl Kak OOBbIUHBIH CyOBEKT Tpa)IaHCKOro 000poTa WM €€
JESITEeIbHOCTh ObLIa CBS3aHA C OCYILECTBJIEHUEM YCTaBHBIX 3a/1ad; TAK)KE€ OHO 3aBHCUT OT
CyILIECTBYIOIIEH CyIeOHOM NpaKkTUKH B OTHOILIEHHMM MEXAYHApOJIHBIX OpraHu3aluii U psaa
JPYTUX IOPUINKO-(PAKTHIECKIX OOCTOSTEIBCTB.

OTka3 oT cy/1e0HOr0 MMMYHHTETa MEKAYHAPOIHBIX OpraHU3alMi IPOU3BOJAUTCS B TOM XKe
HOPSJKE, UTO U JUIsl HHOCTPAHHBIX TOCYIapCTB, coriacHo 4. 3 cT. 251 AIIK P®.

16.2. KomnereHuust apouTpaxusix cyaoB B Poccuu o nenam



C Y4aCTHEM MHOCTPAHHBIX JIWII. BI/IILI)I MoACYAHOCTH ACJI
C Y4aCTHEM MHOCTPAHHBIX JIUII. HpOpOFaI_[I/IOHHOG corjiami€Huc

MexayHapoaHasi KOMIIETEHLIMS SIBIISIETCS OJHUM M3 CIOKHBIX BOIIPOCOB MEKyHApOJHOTO
TPaXXIaHCKOTO TIpOIlecca, MOCKOJIBKY HanOoJee TECHO CBs3aHA C TPABMIIAMH HAIlMOHAIBHOM
Cy1eOHOM OpraHHu3aIi U OTPaXaeT CI0KHOCTh CYA0yCTPOMCTBA TOTO TMOO HHOTO rOCYJapCTBa.
ITon MexnyHapoaHONW TOACYAHOCTBIO TMOHMUMAETCS KOMIETEHLHsS CyAa OJHOW CTpaHBb,
KOHKYpUpYIOIIas ¢ cyJaMu JApyrod crpanbl <35>. IlosTomy ee He cienyeT CMeElUBaTh C
HAIlMOHATBHOM TOJCYAHOCTBIO, Pa3TPAaHUYUBAIONICH KOMIETEHIIMIO TO0 Pa3JIMYHBIM JejiaM
TOIBKO MEXIy CyAaMH OJIHOM cTpaHbl. Bompoc BbIOOpa KOMIETEHTHOTO cyJa HMEET Kak
bopMaIbHO-IOpUNYECKHUE, TaK ¢ TaKTU4Yeckue acmnekThl <36>. Takas B3auMOCBS3b
MPOIECCYaTbHOT0, KOJUTM3MOHHOTO W MaTepHallbHOTO TpaBa Ha3bIBaeTCs MpoOIeMoil Gopym-
mrornmuHTa (forum shopping) wimu mpoGiieMoit Beibopa Jrydmiero cyaa. Merer Oynet odpammarses
B CyJ TOTO TOCYJIapCTBa, 1€ OH MOJIYYUT ONTUMAJbHbIC IOpUIUYECKHE U (PaKTUYECKUE YCIOBUS
3aIUTBl CBOMX HWHTEepecoB. OT BBIOOpAa KOMIIETEHTHOTO CyJa 3aBHCHT M CIIOCOO HMCKOBOU
3aIlIUTBHI.

<35> Kox X., Marnyc VY., Bunkiep ¢on Moperdensc [1. MexayHapoiHoe 4acTHOE TIPaBO
U CpaBHUTENbHOE MpaBoBeneHue. M.: MexayHaponnsie oTHomeHus1, 2001.

<36> Emucee H.I'. I'paxnmanckoe mnpoleccyanbHOE TNpaBO 3apyOEKHBIX CTpaH:
MCTOYHUKH, CYyJOYCTPOICTBO, noacynHocts. M.: CratyT, 2000.

Bunbel MexxayHapoIHOM KOMITETEHITNHN apOUTPAKHBIX CYI0B

Ananu3upys mnonoxenust crareit 247 - 250 AIIK P®, cinenyer oTMeTruth, 4yTO MJs
MEXIyHapOJAHON KOMIIETEHIIMM XapaKTEpHbl T€ € caMble BHUAbI MOJCYAHOCTH, YTO W AJIs
BHYTpPEHHEH, TOCKOIbKY C (POpMabHO-IOPUIUYECKOW CTOPOHBI OHHU MPEACTaBISAIOT COOOMU
OJTMHAKOBEIE IO COJIEPYKAHHIO MPABOBbIE KOHCTPYKIMHU. TakuM 00pazoM, BBINENSIOTCS OOIIast
TEeppUTOpHUANbHAS MOACYTHOCTh (KpUTEpU JOMULIMINPOBAHUS), albTepHATUBHAS, JOTOBOPHAs,
UCKJIIOYMTENbHAS U MOJCYIHOCTD IO CBSI3U JIEII.

Bce BellleykazaHHOE  CBUAETENIBCTBYET O JOCTaTOYHOW  YCJIOBHOCTH  TEpPMHUHA
"MexayHapoaHasi KOMIETEHIINA'", TOCKOJIbKY OHA TECHO CBs3aHa C HAIlMOHAJIbHBIMU NPaBUIaAMU
MOJICY THOCTH.

Bo Bcex mepedncieHHBIX Clay4asX, HE3aBUCUMO OT CyOBEKTHOTO COCTaBa, €CIM MHOE HE
YCTaHOBJIEHO MEXAYHAPOIHBIM T0roBopoM P®, HHOCTpaHHBIE Jinlla 00paIIaloTCsi B POCCUHCKHE
apOUTpa)KHBIE CYy/bl, YTO BBITEKACT W3 Hayajla HAIMOHAJIBHOrO IMpaBoBOro pexxkuma. [lostomy
BO3MOXKHO U Jpyroe, Ooiee y3Koe TMOHMMAaHHE MEXIyHAPOJHON TMOJCYAHOCTH - Kak
COBOKYITHOCTH TMpaBWJ, pPa3pellalonMX KOH(QIMKTB KOMIIETEHIMI CyJO0B pa3iMyYHbIX
rocyaapctB. B atom Oyaer Oonee 4YeTKO pas3leisThbCsl HAIMOHANbHAS M MEXIyHapOaHas
MOJICYIHOCTb, KOTOpasi B TakOM CJIy4ya€ COCpPEJIOTOYEHAa B CIELUAIbHBIX CTaThsIX
MPOLIECCYaTIbHBIX KOJEKCOB U MEKTyHAPOIHBIX COTJIALICHUSX.

B wactu 1 cratem 247 AIIK P® orpaxens oOume mnpaBuia MEXIyHAPOIHOM
KOMIETEHIIMH apOUTPAKHBIX CYJOB, YKa3bIBAIOIINE HA BO3MOXKHOCTh OOpalleHus 3a CyneOHOH
3alMTON MO CaMbIM Pa3JIMYHBIM KPUTEPUSIM: B 3aBUCUMOCTH OT MECTAa HAXOXKJIEHHUS OJIHOHN U3
CTOPOH, HAJIM4YWs MMYILIECTBAa W MpaBa Ha Tepputopuu Poccum, xapaktepa TpeboBaHus THOO
TECHOM CBSA3U CIIOPHOIO INPAaBOOTHOWIEHHsA ¢ Tepputopuer P®D. [loaTOMy MHOroe 3aBUCHUT OT
TOJIKOBAHHUS ATHX OILICHOYHBIX KATETOPUH B CyJICOHOM MpaKTUKeE.

OOurre npaBuiIa KOMIIETEHIIMHA apOUTPAKHBIX CYNIOB IO JieJlaM C Y4acTHEM WHOCTPAHHBIX
a1l oTpaxeHsl B cT. 247 AIIK PO.

ApOuTpakHbIe CyIIbI PacCMATPUBAIOT JieJia 1O AKOHOMHYECKUM CIIOpaM M ApPYTHE Jelna,
CBSI3aHHBIE C OCYUIECTBJICHUEM MPEANPUHUMATEIILCKOM U MHOW SKOHOMUYECKON JEeATEIbHOCTH,
C YYaCTHEM MHOCTPAHHBIX JIUIL[ B CIIy4ae, ECIIU:



- OTBETYMK HAXOJWTCS WIM MPOXKUBAET Ha Tepputopun Poccuiickoir ®@enepanuu 1mubo Ha
Tepputopuu Poccuiickoit denepanyii HaXOJUTCSI UMYLIECTBO OTBETYHMKA;

- OpraH ynpasJjieHus, (puiauan win npeacTaBUTEIbCTBO MHOCTPAHHOTO JIMIAa HAXOJUTCS Ha
teppuropuu Poccuiickoit denepanuu;

- CIIOp BO3HUK M3 JIOIOBOpA, IO KOTOPOMY HCIIOJIHEHHME JTOJDKHO MMETh MECTO WM UMEJIO
MecTo Ha teppuropuu Poccuiickoit denepanuu;

- TpeOOBaHME BO3HUKIO W3 MPUYMHEHUS BpeJa HMMYIIECTBY JEHCTBUEM WU WHBIM
OOCTOSATENILCTBOM, HMMEBIIMMH MeCTO Ha Tepputopun Poccuiickoit ®epepauuu wid npu
HACTYIUICHUM Bpeaa Ha Tepputopun Poccuiickoit denepannu;

- CIIOp BO3HUK M3 HEOCHOBATEJIbHOIO OOOTalleHHs, MMEBIIEr0 MECTO Ha TEPPUTOPHUH
Poccuiickoit ®eaepanuu;

- UCTEL I10 JENy O 3alluTe AEJI0BOM penyTanuu Haxoaurces B Poccuiickon Penepannu;

- CIOp BO3HMK M3 OTHOIICHMH, CBA3aHHBIX C OOpalleHMEM LIEHHBIX OyMar, BBIITYCK
KOTOPBIX UMEN MECTO Ha TeppuTopuu Poccuniickon denepannu;

- 3agBHUTENb TO Jedy 00 yCTaHOBIEHHH (aKkTa, WMEIOIIEro HOPUIAMYECKOE 3HAYCHUE,
yKa3bIBaeT Ha HaIW4KE 3TOro gakta Ha Tepputopun Poccuiickoii denepanum;

- CIIOp BO3HUK W3 OTHOILIEHUMH, CBA3aHHBIX C I'OCYJAapCTBEHHOM PpETUCTpalMedl MMEH H
JIpyTux OOBEKTOB M OKa3aHUEM YCIyT B MEXKIyHapoIHOW acconuauuu cered MHTepHeT Ha
teppuropun Poccuiickon @enepanny;

- B JpPYyTHX cIy4yasx IpU HaJIUMYUU TECHOM CBSI3U CIIOPHOIO IIPAaBOOTHOIIECHHUS C
teppuropuei Poccuiickont @enepanum.

HckinrounTenbHasi KOMIETEHIMS apOUTPaXHBIX CYJO0B MOXET ObITh OrpaHMYEHa TOJIBKO
MeXIyHapoAHbIMU noroBopamu Poccuiickoit ®enepanuu. COOTBETCTBEHHO, CYIbl JIPYIHX
rOCyAapCTB HE BIPABE PUHUMATh K PACCMOTPEHHUIO COOTBETCTBYIOIUE KaTEropuu Aeil. B aToM
clly4ae BCTynaeT B cuity HopMa 1. 3 4. 1 ct. 244 AIIK P®, cornacHo koTopoit apOuTpaxHbIi Cy 11
OTKa3bIBacT B NPHU3HAHMM W NPUBEICHUM B UCIOJHEHHE PELICHHMs MHOCTPAHHOIO CYJa, €CIIU
paccMOTpeHue Jena OTHOCHUTCS K HCKIIOYMTENIbHOW KomiereHuuu cyga B P®. Ecioum
TOKAECTBEHHBIN UCK IO /1€y, OTHECEHHOMY K MCKJIIOUUTEIbHONM KOMIIETEHIIMH apOUTPAXKHBIX
cynoB Poccun, IpUHAT K paCCMOTPEHUIO CYAOM MHOCTPAHHOI'O IOCYJapCTBa, TO B 3TOM CIIydae
POCCHUHCKHI Cy TPOJ0IDKaeT paccMoTpenue aena (4. 2 ct. 252 ATIK P®).

K uckimounTenbHOll KOMIETEHIIMH apOUTpakHBIX cyloB B Poccuiickoii dexepanyu 1o
JiefaM C yJ4aCcTHEM WHOCTPAHHBIX JIUIl OTHeCeHHBI fiena (c1. 248 AIIK PD):

- 0 CcIopaM B OTHOIIGHHUH HAaXOMSIIETOCs B TOCYJapCTBEHHOH COOCTBEHHOCTH
Poccuiickoit denepanim MMynIecTBa, B TOM YHCIE MO CIIOpaM, CBSI3aHHBIM C MpPUBATU3ALUECH
rOCyAapCTBEHHOIO0 MMYIIECTBA W  NPUHYJUTEIBHBIM  OTUYXAECHHEM HUMYyIIECTBA  AJIs
rOCYyAApCTBEHHBIX HYX];

- II0 CIOpaM, IPEAMETOM KOTOPBIX SBIIIIOTCS HEIBHKMMOE HMMYILECTBO, €CJIIM TaKOoe
HMMYILECTBO HAXOIUTCS HA TeppuTopruu Poccuiickoi denepannu, WK MpaBa Ha HETO;

- IO CIIOpaM, CBSI3aHHBIM C PEruCTpallMed WM BbIJAYEH IIaTEHTOB, PETUCTpalUed U
BblJIau€ll CBUJICTENIBCTB HA TOBApHBIEC 3HAKH, IPOMBIIIICHHbIE 00pa3Iibl, OJE3HbIE MOAEIU WUIH
perucrpanyel Apyrux IpaB Ha pe3ysbTaTbl HHTEIUIEKTYaJbHOW NEATEIbHOCTH, KOTOpHIE
TPeOYIOT pEruCTpaIMK WM BBIJA4H IMaTEHTa JTU00 CBUAETENbCTBA B Poccuiickoit denepanuu;

- II0 CIOpaM O INPU3HAHUU HEICHUCTBUTEIIBHBIMU 3aIIUCEH B TOCYAAPCTBEHHBIE PEECTPHI
(perucTpsl, KamacTphl), MPOW3BEIACHHBIX KOMIIETEHTHBIM opraHoMm Poccuiickoit denepanuu,
BEIYILLIMM TaKOW peecTp (perucTp, Kaaacrp);

- O CHOpaM, CBS3aHHBIM C YYPEXKICHUEM, JIMKBUJAUWEH WIA PETUCTpPALACH Ha
teppuropun  Poccuiickon = denepanuu  IOPUAMYECKUX — JIMI, U MHAMBUAYAJIBHBIX
IIPEIIIPUHUMATENICH, a TAKXKE C OCIIAPUBAHUEM PEIIEHUI OPraHOB 3TUX IOPUINYECCKUX JIMII.

B wuckmounTensHONW KOMIIETEHIMH apOUTpaKHBIX CcynoB B Poccuiickoit Penepanuun
HaxoAsaTca Takxke npeaycmorperHsie B pazf. [II AIIK PO nena ¢ yyacTueM MHOCTpaHHBIX JIMII,
BO3HHKAIOIINE U3 aIMUHUCTPATUBHBIX U UHBIX ITyOIMYHBIX TPABOOTHOIICHUH.



Cornamenue o0 onpeaeneHuy KOMIIETEHIUN apOUTPaXKHBIX Cy10B
B Pocculickoit @enepauuu

Cornacno cratee 249 AIIK P® B ciydae, eciu CTOpPOHBI, XOTS Obl OJHA U3 KOTOPBIX
ABJIIETCS. WMHOCTPAHHBIM JIMLIOM, 3aKJIIOYWIM COTJIAlIEeHHE, B KOTOPOM OIpPEAEIWIN, YTO
apOuTpaxHelii cyn B P® obmagaeT KoMIeTEeHIMEH MO pPacCMOTPEHUIO BO3HUKIIETO WU
MOTYILIET0 BO3HUKHYTh CIIOPA, CBSI3aHHOTO C OCYLIECTBJIEHUEM MMM IpPEIIPUHUMATEILCKON U
WHOM HOKOHOMHYECKOH JesATeNbHOCTH, apOuTpaxkueli cynx B P® Oymer obnanats
UCKJIIOYMTEIbHON KOMIETEHIIMEH MO PACCMOTPEHHUIO AAHHOIO CIOpa MpPH YCIOBUM, YTO TaKOE
COTJIallICHUE HE U3MEHSET UCKIIOYUTENbHYI0 KOMIETEHIIMIO HHOCTPAHHOTO CY/1a.

Takum o0Opa3zom, pedb HAET O NPOPOrallMOHHBIX U JAEPOTALMOHHBIX COIJIALICHUSX.
B03MOXXHOCTh HMX 3aKJIIOUEHHUs CBs3aHAa C JUCIO3UTHBHBIM XapaKTepOM MPOLIECCYaJIbHBIX H
MaTepUabHbIX TPAXKIAHCKUX IMPaB, YTO T[O3BOJSET M3MEHUTh COIJIAIIEHUEM CTOPOH
YCTaHOBJICHHYIO 3aKOHOM KOMIIETEHIIUIO Cy/a U OMPEACIUTh €€ HHBIM 00pa3oM.

Hcxons w3 mpaBoBOW  MPUPOABI  IPOPOTallMOHHOTO — COTJIALIEHMS]  HEMOACYIHOE
OTpeicIEcHHOMY apOUTPa)kKHOMY CYAY JI€J0 CTAHOBHUTCS €My MOACYIHBIM, a Ha OCHOBAaHUU
JIEPOTrallMOHHOIO COTJIAIlIEHUS] MCKJIIOYAETCs IOJCYIHOCTh Jejla apOUTpaKHOMY CyOy, K
BEJICHUIO KOTOPOTO OHO OTHECEHO 3aKOHOM. B ToO e BpeMs He cieayeT 3a0bIBaTh, UTO TAKUMU
COIJIAIlIEHUsIMU O JOTOBOPHOM MOJACYAHOCTH HENb3S MEHATh HCKIIOUUTENBbHYIO U POAOBYIO
MOJICYTHOCTb, OIIPEICIICHHYIO B 3aKOHE.

Hanpumep, cornacho 1. 2 ct. 4 KueBckoro corsiamieHuss KOMIETEHTHBIE Cy bl TOCY1apCTB -
yuacTHUKOB CHI™ paccMaTpuBaroT Jena B ApYrux ciaydasx, eciid 00 3TOM UMEETCsl MMCbMEHHOE
COoIIallleHuEe CTOPOH O Iepefade cropa 3ToMy cyay. lIpw Hanuuumm Takoro CoryiameHust Cyn
apyroro rocynapcrsa - ydactHuka CHI' mpexpamaer mpous3BOACTBO 1€l IO 3asBICHUIO
OTBETYHUKA, €CJIM TAKOE 3asIBJICHHUE CIEJIaHO JI0 PUHATHS PELICHUS 10 JIETy.

Cornacno nyskry 7 IloctanoBnenus IInenyma Boicmero Apourpaxsoro Cyna PO or 11
utoHd 1999 r. N 8 "O peiictBUM MEXIyHApOAHBIX a0roBopoB Poccuiickoii denepaunn
MPUMEHUTEIBFHO K BOMpOCaM apOWTpakHOTO Tmporecca” apoutpaxHsie cyasl PO moryr
paccmaTpuBaTth JAejla M B CIyyasxX, IPEIyCMOTPEHHBIX MEXAYHAapOJHBIMU JOIOBOPAMM, IPH
HAJIMYUU TUCHBMEHHOro (IIPOPOTralliOHHOTO) COIJIAIICHHWS YYAaCTHHUKOB CJHIENKH U3 JPYrHX
MHOCTPAHHBIX FOCYIapPCTB O Mepegade IKOHOMHYECKOTO CIIOpa B POCCUICKHIA apOUTPaKHBIH Cy 1T
(ct. 21 MuHCKOM KOHBEHIMH, M. 2 CcT. 4 KHeBCKOTro coriameHus ¥ JIpyrue MexIyHapOaHbIC
COIJIAILIEHUs O IPaBOBON OMOIIH).

K ¢opme mnpoporanimoHHOro corjameHus MOPUMEHUMbI TpeOOBaHUs, YCTaHOBJICHHBIE
POCCHIICKMM  3aKOHOJATE€IbCTBOM  JUIs  (OPMBI ~ BHEIIHEOKOHOMHUYECKHX  CIEIIOK.
HcknmrountenbHass KOMIETSHIUS apOUTpakHBIX CynoB P®, ycTraHOBIEHHAs POCCHICKAM
3aKOHOM HJIM MEXKIyHAapOIHBIM JOroBopoM P®D, He MOXkeT ObITh M3MEHEHa MPOPOTralliOHHBIM
COTJIALLIEHUEM.

Komnerenius apouTpaxHbIX CyA0B [0 MPUMEHEHHUIO
o0ecreYnTeNbHBIX Mep IO JeJIaM C YYaCTHEeM MHOCTPAHHBIX JIUIL

B cootBerctBuM ¢ monoxeHusMu cT. 250 AIIK P®, apOutpakHblii Cyl MOKET MPUHATH
obecnieuntenbHbie Mephl 1o TpaBuiaM 1. 8§ AIIK PO, mo nenam ¢ ydacTuemM WHOCTPAaHHBIX JIHII,
OTHECEHHBIM K KOMIIETCHIIUU apOUTPaKHBIX CyIOB. [Ipr 3TOM MOTYT MPUMEHSTHCS KaK MEphI
ofOecriedeHUss HUCKa, TaK U IMpeABapUTENbHbIE OOecreyuTeNbHble Mepbl. B oTHolIeHuu
POCCHICKMX OTBETYMKOB OOECICUUTENbHBIE MEPhl MOTYT MPHMEHSATHCS 1O 3asBICHUSIM
WHOCTPAHHBIX JIUII 0€3 KaKUX-JTHO0O0 MPETsITCTBUIA, HA OCHOBAHHH OOpPAICHUS HCTIIA.

OmnpeneneHuss WHOCTPAHHBIX CYJOB O TIPUMEHEHHUH OOECIEUUTENbHBIX Mep (Kak
IpeBapUTENbHBIX, TaK U 00ECMEeUYeHHs MCKa) HE MOMAJEeKaT MPU3HAHUIO U MPUHYAUTEILHOMY
UCTIOTHEHUIO Ha TeppuTopuu PD, MOCKONBKY HE SBISIFOTCS OKOHYATEIbHBIMU CyIeOHBIMU
aKkTaMd TI0 CYIIECTBY CIOpa, BBIHECEHHBIMH B COCTA3aTENbHBIX MHpolreccax (m. 26



uHpopmannonHoro nucema [Ipesuanyma Breiciero Apourpaxkuoro Cyna P® ot 7 utomnst 2004 r.
N 78 "OO30p UpakTHKd TPUMEHEHUs apOUTPAKHBIMH CyJaMH TPEABAPUTEITHHBIX
o0OecreyuTenbHbIX Mep").

B oOTHOIIEHWHM WHOCTPAaHHBIX JHUI[ OOECTIEYUTENbHBIE MEPHl MOTYT MPHUMEHSITHCS B
OTHOILIEHUU MX UMYILECTBA U JIEHEKHBIX CPEJICTB, HAXOAAIMXCs Ha TeppuTopun PO. JleiictBue
o0ecreynTeNnbHbIX Mep, TPUHUMAEMbIX POCCHMCKUMH apOUTPaKHBIMH CyJaMU B OTHOIICHUU
MHOCTPaHHbIX JIMII, HA TEPPUTOPUH MHOCTPAHHBIX TOCYIapPCTB BO3MOXKHO TOJIBKO HA OCHOBAaHUU
MEKIYHapOAHBIX 10r0BOpOB PO.

B cootBerctBum co cr. 252 AIIK P® nocnenctBusi pacCMOTPEHHSI HHOCTPaHHBIM CYA0M
TOKJIECTBEHHOTO Jiesa (JIe71a Mo CIopy MEeXAy TeMH JKe JIMLAMHU O TOM K€ MpeaMeTe U MO TeM
K€ OCHOBAHHUSIM) HACTYMalT cleAyromuM obpazoM. IIpu paccMOTpeHUU B MHOCTPAHHOM CYJie
TOKJIECTBEHHOTO JieJla UCK JIOJDKEH OBITh OCTaBJeH 0e3 pacCMOTPEHHs MO OCHOBAHHSAM TI. 17
AIIK P®. IlockonbKy cleayeT Y4YWuThIBaTh, UYTO MPOIECC B JAPYrOM TOCYAapCTBE MOXKET
3aBEpUINTHCS Oe3pe3yIbTaTHO, HAIPUMEDP, UCK MOKET OBITh HE PACCMOTPEH BCIIEIACTBUE MPABHI
0 cynebHoMm 3asore u T.A. [lpyn Hamu4uMu perieHns: MHOCTPAHHOTO CyZa, UCTIOIIHEHHE KOTOPOTO
MOKET OBITh BO3MOXHBIM B Poccuiickoii ®denepaiinu, MpOU3BOJACTBO MO eIy IOHKHO OBITh
npekpaieHo (ria. 18 AIIK PO).

[IpouieccyanpHO-TIpaBOBBIE  TOCJEACTBUSA, CBSI3aHHBIE C OCTaBIEHWEM HCKa 0e3
paccMoTpeHus 100 MpeKpalleHueM MPOU3BOJCTBA IO JENly, HACTYNAOT TOJBKO MpPH YCIOBHH
BO3MOXXHOCTH TIPUJAHUS Cy1€OHOMY PEIIeHHI0, KOTOPOE MOKET OBITh BBIHECEHO 3a pyOemoM,
PaBHOM IOPUINYECKON CHIIBI C POCCUMCKHM CYAEOHBIM pEIIEHHEM Ha OCHOBE JIBYCTOPOHHETO
WA MEXAYHAPOIHOTO JJOTOBOPA O B3aMMHOM MPU3HAHUU U UCTIOJTHEHHUH CyACOHBIX PEIICHHIA.

Xots B yactu 2 ctathu 252 AIIK PO npekparieHne mpou3BOACTBA MO Ty B POCCHICKOM
apOUTpaKHOM TPOILECCE CBA3BIBAETCA ¢ HanmuuueMm ocHoBaHui cT. 244 AIIK P®, mpu stom
ciemayeT yuyuThiBaTh W mpaBuia 4. 1 cr. 241 AIIK P®, coriacHO KOTOpOW MpU3HAHHE U
NPUBEJECHUE B HCIOJHEHUE PEUICHUH MHOCTPAHHBIX CYyJOB BO3MOXHO TOJBKO B TOM Cllydae,
€CIIM  3TO MPEayCMOTPEHO MEKIYHApOAHBIM JOoroBopoM Poccuiickoit @Penepauun U
benepanbHbIM 3aKk0HOM. [locinenHee monoxeHne UMeeT NPUHLIUITHAIBHOE 3HAU€HUE, TOCKOJIBKY
JI0 HACTOALLEro BpeMeHU Poccusi MMeeT He Tak MHOTO JOTOBOPOB O B3aUMHOM IIPU3HAHUU U
WCTIOJTHEHUH PEUICHUM TOCYIapCTBEHHBIX CYJ0B, B CBSI3M ¢ 4eM Hopma 4. 2 cT. 252 AIIK P®
HOJUIEKUT NMPUMEHEHUIO BO B3aMMOCBS3U C COOTBETCTBYIOIIMM MEXIYyHAPOIHBIM JOIOBOPOM
Poccutickoii @eneparuu 00 UCTIOJIHEHUH CYJICOHBIX aKTOB.

HekoTopele MeXQyHapoJIHBIE [OTOBOPbl M  COIVIAILIEHUS TaKXXE YyCTAHABIMBAIOT
MOCJIEJICTBHSI PACCMOTPEHUS TOXKAECTBEHHBIX JIE€] CyIaMM Pa3IMuHbIX rocynapcts. Hanpumep, B
CT. 22 MUHCKOWH KOHBEHIIMHM YCTAQHOBJIEHO BOOOIIE TOJBKO OJHO INPaBOBOE IMOCIEICTBHE: B
city4ae Bo30y:KJIeHUsI TPOU3BOJICTBA M0 JENIy MEX]y TEMH K€ CTOPOHAMHU, O TOM K€ MPEeAMETE U
[0 TEM 3JK€ OCHOBAaHMSM B CyJax JBYX JOTrOBapHUBAIOIIMUXCS CTOPOH, KOMIIETEHTHBIX B
COOTBETCTBUMU ¢ JaHHOM KoHBeHmme#, cya, BO30YAMBINHMK €0 TO37HEE, MpeKpalaet
IIPOU3BOACTBO.

B coorBercTtBuM ke co cT. 27 Permamenta N 44/2001, cormacHO KOTOpOMY €Clu OBLIH
IPEIbSABICHBl UCKUA IO OJAHOMY M TOMY K€ OCHOBAHMIO MEXKIY TEMHU )K€ CTOPOHAMH B CYJbl
pa3HbBIX TOCYNapCTB, TO CYyJA, KOTOpPbII BTOPBIM TMpHUHAJI J€J0 K IPOU3BOACTBY,
NPUOCTAHABIMBACT MPOU3BOJACTBO MO JElIy J0 TeX IOop, IMOoKa He OyJIeT YCTaHOBJICHA
IOPUCIUKINS CyJa, KOTOPbIA MEPBBIM MPHUHSAI HUCK K paccMOTpeHHio. Kak TOIpKO mpu3HaHa
KOMIIETEHIIMST CyJa, TEpBBIM MPHUHSBILETO €10 K TMPOU3BOJACTBY, JIIOOOH Ipyroil cya
OTKa3bIBAETCS OT CBOEH KOMIIETEHIIMH B T0JIb3Y MIEPBOTO.

16.3. OcoGEHHOCTH pacCMOTPEHUS 1N C YIaCTHEM
uHocTpaHHbIX Jull. CynebHsle nopyuenus. TpeboBanus,
MpeIbsABIsEMbIE K TOKYMEHTaM HHOCTPAHHOT'O MPOUCXOXKACHUS



B coorBerctBuu co cr. 253 AIIK P® nena ¢ ydacTueM HWHOCTPaHHBIX JIMIL
paccMaTpUBaIOTCS apOUTpPaXHbIM cyJoM mo obumM npaBwiaMm AIIK P® ¢ ocobenHoctsimuy,
npexycmorpenHbiMu 1. 33 AIIK P®, ecnm MexayHapoaHbsIM jaoroBopoM Poccuiickoit
®denepanun He NpeaycMOTpeHo uHoe. [Ipu aToM Aena ¢ yyacTeM MHOCTpPaHHBIX JIMILL, €CJIN 3TU
JWIIa WIX WX OPTaHbl YNpaBlIeHUs, (UINANBI, TMPEACTaBUTEIHCTBA JTHOO WX TPEACTABUTEIH,
YIOJHOMOYEHHBIE Ha BEACHHME J€Jla, HaxXONATCS WM IPOXKMBAIOT Ha Teppuropun PO,
paccmaTpuBarOTCs B CPOKH, ycTaHOoBIICHHbIE ATIK PO.

B caywasx eciauM MHOCTpaHHBIE JIMIA, YYacTBYIOIIME B Je€le, pPaccMaTpuBacMOM
apOUTPaXHBIM CYJIOM, HaxoJfATCS WIM MPOXKMUBAIOT BHE mpenenoB Poccum, Takue nuna
U3BEIIAIOTCA O CyAeOHOM pa30upareibCcTBE ONpeAeieHHEeM apOUTPaKHOTo CcyAa IyTeM
HalpaBJICHUS! MOPYYEHHUS B YUPEXKJIEHUE IOCTULUU WIM JPYrol KOMIIETEHTHBIM Oprax
MHOCTPAaHHOI'O TOCyAapcTBa. B 3THX ciyyasX CpOK paccMOTpeHus Jejla IpOJIEBAeTCs
apOUTPaXKHBIM CYJIOM Ha CpOK, YCTaHOBJEHHBIH JIOTOBOPOM O IPaBOBOW IIOMOIIM JJis
HaIpaBJICHUS MOPYYEHHH B YUYPEXKACHHE IOCTHLMM WM JAPYroil KOMIIETEHTHBIM OpraH
MHOCTPAaHHOI'O rOCYJapCTBa, a IPU OTCYTCTBHM B JIOTOBOPE TAKOTO CPOKAa WM IIPU OTCYTCTBUHU
YKa3aHHOTI'O JIOrOBOpa - He 0oJjiee 4YeM Ha LIeCTh MECSILIEB.

Takum oOpa3om, pa3zdUPATENHCTBO J€] C YYaCTUEM HMHOCTPAHHBIX JIHUI] B apOUTPa’KHBIX
Cylax BeNeTcs IPEHMMYLIECTBEHHO B COOTBETCTBUM C HALMOHAIBHBIM IPOLECCYaIbHBIM
3aKOHOATENbCTBOM. Ecim MexxayHapoaHeiM gorosopom Poccuniickoit @enepanny yCTaHOBIEHBI
VHBIE TIPaBUJIA CYJONPOU3BOJICTBA, a HE T€, KOTOPBIE MPELYyCMOTPEHBI 3aKOHOAATENLCTBOM PD,
TO NMPUMEHSIOTCS IMpaBWiIa MEXAYHapoaHOro goroopa. [loaToMy BO3HHMKaeT HEOOXOJUMOCTh
aHalu3a MpaBWI CYJOINPOU3BOJCTBA C TOYKH 3pPEHHs, BO-NEPBBIX, OCOOEHHOCTEH HpPaBOBOIO
peryJInpoBaHusl PACCMOTPEHHUS I€]I C UHOCTPAHHBIM 3JIEMEHTOM C TOYKH 3PEHUS HALIMOHAIBHOTO
3aKOHOAATENbCTBA M, BO-BTOPBIX, INPUMEHEHHMs U B IEJIOM pealu3alud IOJIO)KEHUN
MEXIYHAPOAHOTO M HHOCTPAHHOTO IPOLECCYaTbHOIO 3aKOHOAATENILCTBA.

HOpHI[OK H3BCUICHU HHOCTPAHHBIX JIWUI]

Cornacno yactu 5 crarbu 121 AIIK P® uHOCTpaHHbIe THIa W3BEUIAIOTCS apOUTPAKHBIM
CyJIOM TIO TIpaBWJIaM, ycTaHOBJIEHHBIM B TJI. 12 AIIK P®, ecniu unoe He npenycmorpeno AIIK
P® nnu mexayHapoasusiM 1orosopoM Poccuiickoit denepanuu.

Crioco6 m3BeIIeHHUs] OTBETYMKA O BPEMEHU W MECTE CYIeOHOTO 3ace/aHus, BHIOpaHHBIN
apOUTPKHBIM CYZOM, OMpeAeNseT HE TOJIbKO CpPOKM CyneOHOro MPOU3BOJCTBA, HO U
pPEe3yNbTaTUBHOCTh MpOIECCa MCIIOIHEHHUS, MOCKOJIbKY B KauecTBE OJHOTO U3 OCHOBHBIX
BO3PAXXEHUN OTBETYMKA MPHU PACCMOTPEHUU XOJATAaWCTBa O MNPUHYIUTEIHBHOM HCIOIHEHUU
MOXXET OBITh HEW3BEIICHHE JTUOO0 HEHaJIekKaIee U3BEIIEHUE O CyJIeOHOM MpoIlecce B JAPYyTroM
rocyJ1apCTBe.

Takoil ©HOM MOPSATOK, 0 KOTOPpOM roBOpHT 4. 5 cT. 121 AIIK P®, ycTaHoBneH B 4. 3 CT.
253 AIIK P®, B l'aarckoii KOHBEHIIMM O BPYUYEHHM 3a I'pAaHUIICH CyIEOHBIX M BHECYACOHBIX
JIOKyMEHTOB TIO TPaXTAaHCKUM M TOProBbIM nenaM (mamee - ['aarckas koHBeHIus 1965 T.) u
JIPYTUX MEXTyHAPOIHBIX TOTOBOPaX.

Bo-nepBbiX, B OTHOIIEHUU TpakAaH W OPraHU3AIMK CTpaH, ¢ KOTOpbIMH Yy Poccuiickoit
®denepalyl 3aKII0YCHBI JIBYCTOPOHHHE JOTOBOPBI O MPABOBOM MOMOIIH, CyACOHBIC W3BEIICHUS
U BBI30BBl BBICHUIAIOTCS HA YCIOBUSX, MPEIyCMOTPEHHBIX TaKUM JOTOBOpOM. BapuaHTb
JOCTaBKM MOTYT OBITh pa3IMYHBIMH: HA4YMHAsS OT TMepeAadyd JOKYMEHTOB KaK MEXKIY
LHEHTPaJbHBIMU, TaK U TEPPUTOPHAIBHBIMH OpTraHaMy IOCTUIMU M 3aKaH4YWBas OTIPaBKOU
JIOKyMEHTOB HEMOCPEICTBEHHO IO MOYTE.

Tak, Hanpumep, nosoxkenus ct. 8 ['aarckoil koHBeHIUMU 1965 T. ycTaHaBiIMBaroT, 4TO
KaXJ0€ TOCYJapCTBO-YYaCTHHK ITOJTHOMOYHO HEMOCPEJICTBEHHO M JOOPOBOIBHO MPOBOJIUTH
yepe3 CBOUX JUIUIOMAaTHYECKUX M KOHCYJBCKUX TMpeACTaBUTEICH BpyueHue CyIeOHbIX
JIOKYMEHTOB WJIM YBEJIOMIICHHE O HHX JIUIIaM, HAXOASIIUMCS 3a pyOekoM. B To ke Bpems mrodoe
rOCyAapCTBO MOYXKET 3aBUTH O MPOTUBOACHCTBUH HCIOIb30BAHUIO ATOTO MOJTHOMOYHUS HAa CBOEH



TEPPUTOPUHU, KPOME CIIydyaeB, KOTJa JOKYMEHT JOJKEH OBITh BpYuY€H IpakJaHUHY CTpaHbI-
3asgBUTENS WJIM KOTJIa OH JOJDKEH ObIThb yBeIOMJIeH 00 3ToM jJokymeHTe. Co CTOpOHBI
Poccuiickoit ®enepanmu MOJOOHBIX COOOIICHWH HE IOCTYINAjao, a 3HAYHT, TENepb Oyiaer
JIOMyCTUMO BpyuY€HHE JH0ObIM HaxonsdmuMmcs B Poccun nuuam (B TOM 4MCI€ M POCCHUICKUM
rpakaaHaMm)  CyJIeOHbIX W BHECyNeOHBIX  JIOKYMEHTOB  4Yepe3  JUIIOMaTHYeCKHe
NpPEJCTaBUTENIbCTBA MWJIM KOHCYJIBCKHE YUYPEXKIEHUs TOCyJapcTB - Y4YacTHHUKOB ['aarckoi
KOHBeHIuU 1965 r.

Cornacno cr. 10 TI'aarckoil koHBeHuuu 1965 r. mpu ycnoBHH, €CiOM 3alpalllBAEMOE
TOCyJIapCTBO HE BO3pakaeT, KOHBEHIMS HE TPENsITCTBYeT CBOOOIHO MOCHUIATH CylIeOHbIE
JIOKYMEHTBI ITOYTOW HEMOCPEACTBEHHO JIMLIAaM, HaxoAsmumes 3a rpanunei. [lockonsky Poccus
HUKaKUX OTOBOPOK W 3asBJICHUN MpHU paTH(PHUKAIHNK HE Cenana, 3T0 03HA4aeT BO3MOXKHOCTD
HarpaBJIeHUs CyAeOHBIX JOKYMEHTOB POCCUHCKUM JIUI[aM HEMOCPEICTBEHHO I10 MOYTE.

HpoueccyanLHHe JBI'OTHI

B uvactu 1 crateu 254 AIIK PO ycranaBnuBaeTcst MOJIOKEHUE O TOM, YTO MPOLIECCYaTIbHbIE
JBIOTHI MPEAOCTABISAIOTCS MHOCTPAHHBIM JIMIIAM, €CJIM OHHM MPELyCMOTPEHBI MEXIYHAapOIHBIM
norosopoM Poccuiickoit denepanuu.

Ilon mpoueccyalbHBIMM JIBIOTAMM MOXHO IOHMMAaTh IMpaBuja, JOMycKarolue Oolee
yIOOHBIH MpaBOBOM peXUM B apOUTpaXHOM IMIpoIecce IO CPaBHEHUIO C  OOLIMM
IPOLECCYaJbHBIM PETJIAMEHTOM, HampUMep IpU YyIUlaTe CyIeOHBIX PACXO0JI0B, IMOJYYEHUU
IIPaBOBOM MIOMOIIHU U T.J.

Ecnu pasbliie MOXKHO OBLIO TOBOPUTH O TOM, YTO B CHJIY HAI[MOHAJIbHOI'O IPABOBOIO
pe’KuMa MHOCTPAHHBIX JIMII Ha HUX PAaCHpOCTPAHSAINCH KaK OOIIKe, TaK U JIbIOTHBIE IPaBUiIa, TO
TeNnepb MpaBO Ha IMOJy4YEHHE JIbIOT HWHOCTpPaHHbIE JIMIA MMEIOT TOJBKO B CIydyasx,
IIPEyCMOTPEHHBIX MEXAYHAapOAHBIMU JOrOBOPAMH. AHAJIOIMYHOE MOJI0XKEHUE OTPAXKEHO B CT.
4 ®enepanpHoro 3akoHa ot 25 utonst 2002 r. N 115-@3 "O npaBoBOM NOJI0KEHUU HHOCTPAHHBIX
rpaxzaaH B Poccuiickoit @enepanun’, COracHO KOTOPOM MHOCTPAHHBIE TPaKAaHE MOIb3YIOTCA B
P® mpaBamu u HecyT O0s3aHHOCTH HapaBHE ¢ rpaxnaHamu P®, 3a HCKIIOUYEHHEM CIyyaes,
IPEIyCMOTPEHHBIX (peiepaibHbIM 3aKOHOM.

lN'ocynapcTBeHnHas nonuinHa

Bonpoc ymnaTel rocygapCTBEHHOM MOLIJIMHBI MOXKET peliathcsi Mo pasHomy. Hampumep,
mexnay crpaHamu CHI' 3akmroueno CorvameHue o pasMepe rocyAapCTBEHHOW MONLIUHBI U
HOpSIIKE €€ B3BICKAHUS IPH PACCMOTPEHHMU XO3SHCTBEHHBIX CIIOPOB MEXIy CyOBEKTaMu
XO03SMCTBOBaHMS Pa3HBIX rocyaapcTB (Amrxaban, 24 nekabps 1993 r.). B nemsx obGecnedeHus
IpU Pa3pelICeHUuN CIIOPOB PAaBHOM BO3MOXKHOCTU AJIsi CyJEOHOM 3alUThl MpaB M 3aKOHHBIX
MHTEPECOB XO3ANUCTBYIOUIMX CYOBEKTOB, HAXOJSAIIMXCA HAa TEPPUTOPHH pa3HBIX TOCYAAPCTB,
CornameHueM yCTaHOBJIEHBI CTaBKM I'OCYJapCTBEHHOH MOLUIMHBI IPU OOpaIlleHUH C UCKOM B
CyZl ApPYTOro rocy1apcTBa.

B kauecTBe €IMHOTO NEHEXHOTO YKBMBAJICHTA IPU YIUIATE TOCYJApCTBEHHOM IMOIIINHBI B
cyneOHO-apOUTpakHble OpraHbl rocyaapcts - ydactHukoB CHI' ycranoBnen pyOmb. Kypcwr
HAallMOHAJIBHBIX BAIIOT K PyOJI0 ONpEAENsOTCs HalMOHAJIbHBIMU OaHKaMH TOCYIapCTB -
yuactHukoB CHI'. Omnara rocynapcTBeHHOM NOLUIMHBI B CyAeOHO-apOMTpa’kKHBIE OPIaHBI
IPOM3BOJUTCS B HAllMOHAJIBHOM BalIOTE IOCyAapcTBa HAXOXKICHUs cyaa Jubo B pyousx PO c
IepecyeToM IO KypcaM HAIMOHAJIBHBIX BaJIOT, ONpEICNSEMBIX HAIMOHAIBHBIMU OaHKaMu
rocynapctB - yuactHukoB CHI'. Cnengyer oOpaTuTh BHUMaHUE, YTO TaK)Xe, B COOTBETCTBHH C TI.
15 Tlocranosnenus [lnenyma Bricmero Apourpaxknoro Cyna PO ot 11 urons 1999 r. N 8 "O
JNIEUCTBUU MEXKIYHAPOIHBIX OroBopoB Poccuiickoit denepanvu NPpUMEHUTEIBHO K BOMpOCam
apOUTpakHOTO Tpolecca", HOCTpaHHBIE JIMIA U3 TOCYIapCTB - Y4acTHUKOB CorjameHus o
pa3Mepe TOCyAApCTBEHHOW IIOLUIMHBI M TOPSAKE €€ B3bICKAaHUS IIPU  PaCCMOTPCHHH



XO035UCTBEHHBIX CIIOPOB MEXKIY CYOBEKTaMU XO3SUCTBOBAHUS PA3HBIX TOCYJAPCTB YIIAYUBAIOT
rOCyJapCTBEHHYIO MOLUIMHY B MOpsAKE, NmpeaycMoTpeHHoM 3TuM CornamenueM. Pacxonsl,
CBSI3aHHBIE C KOHBEPTALMEN HAIMOHAJIBHBIX BAIIOT MPU YIUIATE TOCYIAPCTBEHHOM MOLIJIWHBI B
pyOJIsIX MPU PacCMOTPEHUU XO3SMCTBEHHBIX CIIOPOB MEXAY JHIIAMH TOCYJapCTB - YYaCTHUKOB
CHI', cnemyer paccmaTpuBaTh B KaueCTBE YOBITKOB, BO3HUKAIONIMX JOTIOJHUTEIBHO H3-32
HEBBITMOJTHEHHS OTBETYUKOM OCHOBHOTO 0053aTEIbCTBA.

Urto kacaeTcsi HCTIOB U3 CTpaH, HE SBJSIONIMXCS YydYacTHUIIAMH ATxabaicKkoro
Cornamienus, TO OHHM VYIUIAYUBAIOT TOCYNApCTBEHHYIO TMONIIIMHY TpU oOpalieHud B
apOuUTpaxHbI€ Cy/Ibl B pa3Mepax, yCcTaHOBJICHHBIX B Hanorosom xoaexce PO.

Uro kacaeTcs HHBIX CYyIeOHBIX pPAcXOlI0OB, TO B JaHHOW cdepe OCHOBOIOIAraromniee
3HaueHue UMErOT akThl CoBeta EBpombl, B yacTHOCTH CT. 6 EBponeiickoil KOHBEHIIMH O 3aIlHUTe
MpaB 4YeJIoBEeKa M OCHOBHBIX CBOOO, MOCKOJbKY MpaBo Ha 3(h(EeKTHBHYIO CyAeOHYIO 3alIUTy
BKITIOUAET B CeOsI BO3MOXKHOCTH OKAa3aHWsI MOJJICPKKU TIPH HECEHWH PACXOJIOB, CBSI3aHHBIX C
OTHPABICHUEM MPABOCYIUSI.

Psin monoxxenuii ["aarckoif KOHBEHIIMM TIO BOIpOCAM Tpa)aaHCKOTo mporecca 1954 r.
3aKperIsieT, B YaCTHOCTH, paBHOE MpPaBO Ha TONyueHHEe OecIIaTHOW IMpaBOBOW IMOMOIIU B
COOTBETCTBUU C 3aKOHOJATEIbCTBOM TIOCYyAapcTBa, I/Ae Tpedyercs OecruiaTHas NpaBoBas
MOMOILIb, a TAKXKE€ PACKPBIT Psii IPOLEIYPHBIX BOIPOCOB OKa3zaHUs Takod mnomomu. To ecth B
psAlle CTpaH CYIIECTBYIOT CHEIUAIbHBIE CHUCTEMBI, 0OCCIICYMBAIONINE MMOMOIIh HYKIAIOIIUMCS
JUIaM B JIOCTyIE K MPaBOCYAMIO, B YAaCTHOCTH, MyTEM CHIDKEHUS JHOO OCBOOOXKIEHHUS OT
yIUIaThl TOCYJNAapCTBCHHON TMONIIMHBI, OKa3aHWsS TIOMOINM TPU OIUIATe YCIyT CyIeOHOro
MPEACTABUTEINS, MPEXKE BCErO a/IBOKAaTa, MPU OIJIATE COBEPILIECHUS OTAECIbHBIX ITPOLIECCYATbHBIX
JICMCTBHM, HAIIpUMEDP IIPH OIUIaTe NMPOM3BOJACTBA AKCIEpTU3bl. [I0aTOMYy rpaskiaHe Kaxaou U3
cTpad, noanucaBmux KoHBEHIMIO MO BOMpOcaM TPaKJAHCKOrO IMpoliecca, MUMEIOT paBHbIE
BO3MOKHOCTH B JIOCTYIIE€ K TAKOW CUCTEME MPABOBOM MOMOIIIH.

B otHomiennu P® 310 03Hauaer, HanmpuMep, BO3MOKHOCTb UCIIOJIb30BaHUS HHOCTPAHHBIMU
bU3MYECKUMU JTUIIAMU U3 TOCYAAapCTB - YYaCTHUKOB KOHBEHIIMU MO BOIMPOCaM TPaKIAHCKOTO
mpolecca JIbIOT, YCTaHOBJIEHHBIX MpPU OIUIaTe€ TOCYAApCTBEHHOW MOLUIMHBL, B TOM YHCIIE
NPEJOCTABIISIEMBIX U TI0 YCMOTPEHHIO apOUTpaskHOTO cyjaa B mopsaake cT. 333.36 u cr. 333.41
HK P®.

OCHOBHBIM C TOUKH 3PEHHUS MPAKTUKH SIBISIETCS BOIIPOC TOKYMEHTAJIHLHOTO OOOCHOBAHUS U
JTOKa3bIBaHUs MpaBa 3asBUTENS Ha MOIyYeHHE IOPUINUECKON TTOMOIIN C YYETOM HE0OX0IMMOCTH
MPEAOCTABICHUS! JOKYMEHTOB O HYXJIAEMOCTH, BO3MOXXHOCTH HMX IIPOBEPKH, PA3JIUYHBIX
KpUTEpHEB MajI000eCIIeYeHHOCTH B Pa3IMYHBIX TOCYIapCTBaX.

Cyne6Hblii 3a510T

B HekoTOphIX cTpaHaX 3aKOHOAATENIbCTBOM YCTAHOBICHO MPAaBHJIO O HEOOXOAUMOCTH
BHECEHUs1 cyAeOHOro 3amora. B 1maHHOM ciydae OINpENeNsioTCs TapaHTHH BO3MEUICHHUS
CYJEOHBIX pacxo/l0B OT UCTIA, ABJISIOILErOCsl MHOCTPAHHBIM JIMIIOM, B CJIy4ae OTKa3a B HCKE.

B apOutpaxubix cynax P® He npeaycMOTpeHO B3MMaHHE CyJIeOHOro 3ajiora, Kak,
Hanpumep, B c¢T. 58 3akoHa ['py3un 0 MEXIyHApOJIHOM YaCTHOM Iipase, B cT. cT. 110 - 113 T'TIK
I'epmanun, § 57 I'TIK ABctpun (cyneOHbIH 3a50r TpeOyeTcs JUIIb IPU OTCYTCTBUH COTIIAIICHHS
C APYTUM TOCYAapCTBOM 00 3TOM JIMOO HAa OCHOBE B3aUMHOCTH ).

B TO xe Bpems NpakTUYECKH BCe IBYCTOPOHHHE noroBopel Poccuiickonn denepanuu o
IPaBOBOM MOMOIIY IIPEYyCMaTPUBAIOT PABEHCTBO MIPABOBBIX BO3MOXKHOCTEH 0OpallleHus B Cy /bl
JIOTOBAapHBAIOIIUXCS TOCYIAPCTB, B CBSA3M C YEM OHHU UCKIIIOUYAIOT TPeOOBaHUs 00 yIjiaTte Takoro
cyaeOHOro 3aJora.

Vyactue HWHOCTPAHHBIX JIMII B KAYECTBC TPETHUX JIMIL



WHocTpaHHble JMIla MOTYT Yy4yacTBOBaTb B CyJ€ HE TOJIBKO B KadeCTBE WCTIOB U
oTBeTYMKOB. DOpMOIi 3alUTHI UX MpaB MOXKET ObITh M y4yacTHE B KauecTBE TPEThbUX Jull. B
cllydae €ClIi 3aTparuBalOTCS IpaBa M WHTEPEChl WHOCTPAHHBIX JIMI, HEOOXOJUMO UX
IpUBJIEUEHHE B YK€ BO3HUKIIMNA CyJeOHBIA MPOLECC MEXAY IBYMsI POCCUMCKMMHU JIMLAMH (CM.
1. 9 uadopmarnonHoro nucema Ilpesuanyma Boiciiero Apoutpaxnoro Cyna P® ot 18 auBaps
2001 r. N 58 "OO030p mpakTHKH pa3pelieHHss apOUTPaXHbIMH CYJaMHU CIIOPOB, CBSI3aHHBIX C
3alUTOW HHOCTPAHHBIX UHBECTOPOB").

CyneOHble mopy4eHus

B cootBetrctBuM co cr. 256 AIIK P® apbutpaxksbslil cya HCIONHSET NEepeaHHbIE eMy B
MOPSIIKE, YCTAaHOBJIIEHHOM MEXKJIyHapoJaHbIM jaoroBopoM Poccuiickoit ®enepauunu uiu
denepanbHBIM 3aKOHOM, IOPYYE€HHS HHOCTPAHHBIX CYJOB M KOMIIETEHTHBIX OpraHoB
WHOCTPAHHBIX TOCYJAPCTB O BHIMOJHEHUH OTICNIBHBIX MPOILIECCyalbHBIX NEHCTBUI (BpydeHUE
MOBECTOK M JPYTUX JOKYMEHTOB, IOJyYE€HHE IHCbMEHHBIX [0Ka3aTelbCTB, IMPOU3BOACTBO
9KCIIEPTHU3bI, OCMOTP HA MECTE U AP.).

[lopydeHre MHOCTPAaHHOTO CyAa WM KOMIETEHTHOTO OpraHa MHOCTPAHHOIO rocyJapcTBa
HE MO/JIekKAT UCIIOJIHEHHUIO, €CIIN:

- MCIIOJIHEHNE NOPYUYEHUSl HapyIlaeT OCHOBOIOJATaIOIIKe MPUHIIUIIBI POCCUICKOTO MpaBa
WJIM UHBIM 00pa3oM IPOTUBOPEUHT MyOIUIHOMY MOPSIKY PD;

- ICTIOJTHEHUE TIOPYYEHUS] HE OTHOCHUTCS K KOMITETCHIIMU apOUTPaKHOTO cya B PD;

- HE YCTaHOBJICHA MOUIMHHOCTb JOKYMEHTA, COAEPKAILEro MOPYYEHUE O BBHINOJIHEHHUU
OTJIENbHBIX MpOIlecCyalbHbIX JAelcTBUN. VcnomHeHue apOUTpaKHBIM CYyJOM IOPYYEHHH O
BBINIOJIHEHUH OTAEJbHBIX IPOLECCYaTbHBIX AEHCTBUN MPOU3BOIUTCS B MOPSAKE, YCTAHOBICHHOM
AIIK PO, ecnmu mHOE HE NPEIyCMOTPEHO MEXAYyHApOoIHBIM aoropopom P®. Kpome Toro,
apOUTpaKHBIE CYIBl MOTYT B MOPSAJIKE, YCTAHOBICHHOM MEXIYyHAPOJIHBIM AOroBOopoM Pd unu
denepanbHBIM 3aKOHOM, OOpamaThCsi K MHOCTPAHHBIM CyJaM WJIH KOMIIETEHTHBIM OpraHam
WHOCTPAHHBIX TOCYJAapCTB C MOPYYEHUSIMH O BBINOJHEHUH OTHAEIBHBIX IPOLECCYaIbHBIX
JIEUCTBUM.

[IpumeHeHne naHHBIX MPABUII TECHO CBSI3aHO C IoroBopamMu Poccuu o mpaBoOBOM MOMOIIH,
B KOTOPBIX B TOM YHCJIE OTPAKEHO B3aUMOJIEHCTBUE CY/I0B.

Ocoboe mecTo 31ech 3aHuMaeT ['aarckas konBeHIUs 1970 T. 0 MOJyYEHHH 3a TPaHUIICH
JI0Ka3aTeNbCTB MO0 I'PAXKAAHCKUM M TOPIrOBBIM JejlaM, K KoTopod Poccus nmpucoeauHunach B
2001 1. Ilockonbky Poccust He caemana npu ee parudukanuu oroBopku K cT. 23 KoHBeHww,
NO3BOJISIIOIIEH HE HWCHOJHATH CyJIeOHble MOpPYUYEHHs, KOTOpbIE HAIpPaBISAIOTCS B IEIAX
MOJly4YEHHUsI MaTepHalioB, W3BECTHHIX B TOCyJapcTBaX OOBIYHOIO IIpaBa Kak JAocylneOHoe
packpbiTHe Joka3arenbcTB (discovery), TO IaHHas MpoLeAypa NMPH HAIWYHUU 3alpoca MOMKET
NPUMEHATHCA U B POCCUHCKOM apOuTpaskHOM mporiecce. OQHAKO UCIIOIIHEHUE TaKOT0 Cy1eOHOT0O
MOpYyYEHUsT MOXKET BBI3BaTh MPOOJEMBI TMPAKTHUECKOTO XapakTepa, CBSI3aHHBIE C
HEBO3MOKHOCTBIO TI0 MPOLIECCYaJbHOMY NPAaBY COBEPLICHUS IMPOLECCYANbHBIX IEUCTBUM 10
BO30YKJIEHHS Jeia B Cy/ie M APYTUMH 00CTOSTENbCTBaMHU. ['aarckasi KOHBEHIIUS YCTaHABINBACT
B TOM 4HCJI€ U HEeCyJeOHbII MyTh MOJNy4eHHUs A0Ka3aTeabCTB. C Opyroil CTOPOHBI, BO3HUKAET
Bompoc o0 cdepe aedictBus KoHBeHUIMM BBUAYy ee orpaHudeHHocTH. Tak, KoHBeHuums
pacmpocTpaHsieTcss Ha IPpaKIaHCKUE U TOPTOBBIE Jieia, apOuTpa)KHbIE e CyAbl paCCMaTPUBAIOT
U Jena W3 MyOJUYHO-TIPABOBBIX OTHOIIEHHWH. B HacTosimee Bpemsi Hew3BecTHa OoibIias
IpakTHKa NpUMeHEeHUs JaHHOW KOHBEHIIMM 10 YKa3aHHBIM BOIIPOCAM.

TpeboBanust, npeabaBiIsieMble K TOKyMEHTaM HHOCTPAHHOTO MPOUCXOXKACHUS.

JIOKYMEHTBI, BBbIIAHHBIE, COCTABJICHHBIE WM YAOCTOBEPEHHBIE 110 YCTaHOBJICHHON (opMme
KOMIIETEHTHBIMU OpraHaMHd HWHOCTPAHHBIX TOCYJapcTB BHE IpeAenoB P® mno Hopmam
MHOCTPAHHOI'O IMPaBa B OTHOIIEHUH POCCUHCKUX OPraHU3alui U Tpa)KJaH WIM MHOCTPaHHBIX
T, TPUHUMAIOTCSI apOUTPAKHBIMU CYJaMHU:

1) mpu HanMYKK JeTaNu3aliy yKa3aHHbIX JOKYMEHTOB.



Ilon JIerajn3aien TMOHUMAETCS dbopmasibHast npoueaypa, HCIIOJIb3yeMast
JUIIJIOMAaTUYECKUMU WM KOHCYJIBCKMMH areéHTaMU CTpaHbl, HA TEPPUTOPUU KOTOPOM JOKYMEHT
JIOJDKEH OBITh MPECTaBIIEH, IS YAOCTOBEPEHUS MOUTMHHOCTH MOITUCH, Ka4eCTBa, B KOTOPOM
BBICTYNAJIO JIMIO, MOANKCABLIEE JOKYMEHT, U - B HAAJEXKAIIEM Cily4ae - MOJJIMHHOCTU MeYaTu
WM IITaMIla, KOTOPBIMU CKPEIUIEH 3TOT JOKYMEHT. Jleraim3anusi HHOCTPAHHOTO JAOKYMEHTA
HeoOXouMa Ui ero IpeCTaBICHHUS B KaUeCTBE JOKA3aTeIbCTBA B apOUTPaKHOM TpoIecce, HO
OHa HE MCKJIIOYaeT MPOBEPKU CO CTOPOHBI CyJa C LEJIbI) YCTAHOBJICHHUS MPaBWJIBHOCTH
COZIepKAIINXCS B HEM CBEJECHUM 1O CYLIECTBY;

2) npu NpOCTaBJICHUH ATTOCTHIIS.

Tak, B cydasx, mpexycMOTpeHHbIX KoHBeHIMeH, oTMeHstolIeil TpeOoBaHus Jeraan3anuu
MHOCTPaHHBIX O(QUIIHATBHBIX JOKYMEHTOB OT 5 okTA0ps 1961 r. (I"aarckas konBeHmus 1961 r.),
apOUTPaXHBIM CyA MpUHUMAeT 0e3 jeranu3anuu opuiUaibHble JOKYMEHTHl W3 ABCTpaluu,
Asctpun, Aaturya u bapOyasl, Aprentunsl, Apmenuu, baramckux octpoBoB, benusa, benbrum,
benopyccun, bocuuu u I'epueroBunsi, borcBanbl, bpynes, BemukoOpuranuu, Benrpum,
I'epmanun, ['penuun, Wspawns, Ucnanuu, Uranmuu, Kunpa, JlatBuu, Jlecoro, JIuxreHmreina,
JlrokcemOypra, Mapukusa, Makenonun, ManaBu, ManbTel, MaBpuTanuu, MapiiamioBbIX
octpoBoB, Mekcuku, HwunepnangoB, Hopseruu, Ilanamsi, Ilopryramum, Can-Mapuno,
Ceitienbckux octpoBoB, Cnoennn, CIIIA, Cypunama, Tonru, Typuun, ®umxu, OuHIsIHANH,
Opannun, Xopsatuu, llBeiinapun, FOrocmasuu, FOxHO-Adpukanckoit PecrryOnmku, Anoxumn.
Ha odunmansHbIx TOKyMEeHTax (K MX YMCITY OTHECEHBI JOKYMEHTBI, HCXOMASIIUE OT OpraHa Wiu
JIOJDKHOCTHOTO  JIMIA, TMOAYUHSIONIUXCS FOPUCAUMKIMU TOCYJapCTBa, BKIKOYAs JOKYMEHTBHI,
UCXOSIIUEe OT  TPOKYypaTypbl, CeKpeTaps Ccyna HId  CyJeOHOro  HMCIIOJTHHUTEIS;
aIMUHUCTPATUBHBIC JTOKYMEHTBHI; HOTApUAJIbHBIC AaKThl, O(UIIMAIbHBIE MOMETKH, TaKUE Kak
OTMETKHU O PETUCTPALlMU; BU3bI, IOATBEPKAAIOLINE ONPEIEICHHYIO JaTy; 3aBEPEHUs MOANUCH Ha
JIOKyMEHTE, HE 3aCBUCTECIILCTBOBAHHOM y HOTapUyca), MPeJHA3HAUYCHHBIX JJIsi UCIIOIb30BaHMS
Ha TEPPUTOPHUH JIPYTOTr0 TOCYyAApCTBA, CIEUUAIBHO YIIOJHOMOYEHHBIM OPraHOM NPOCTaBISAETCS
CIIEUUABbHBIN 1ITaMM (aOCTHIIb), KOTOPBIA yA0CTOBEPSET MOIITUHHOCTh MOJIKUCH, KaueCTBO, B
KOTOPOM BBICTYNAJO JIMIO, MOANUCABIIEE IOKYMEHT, a TakKXe MOJJIMHHOCTh MEYaTh WU
ITamIa, KOTOPbIMU CKPEIUJIEH 3TOT JOKYMEHT;

3) npu HATMYUU HAJJISKAIIUM 00pa30M 3aBEpEHHOTO MIEPEBOIa Ha PYCCKUM S3BIK.

I'nasa 17. MPOU3BOJACTBO B APBUTPA’KHOM CYJIE
AINIEJUIAIMOHHOU UHCTAHIIUU

17.1. UTHCTUTYT aneyuIs1u B CUCTEME TIEPECMOTpa
CyJIeOHBIX aKTOB. Bunpl anemnsanuu

B 1995 r. ¢ npuHATHEM BTOPOM pEIaKIuu POCCUICKOTO ApOUTPaKHOTO TIPOIIECCYaTbHOTO
KOOCKCa HpOI/I3OH_UIO BOCCTAaHOBJICHUC HpaBOBOFO I/IHCTI/ITyTa aAlICJIIUOHHOI'O OG)KEUIOB&HI/IH B
POCCHUICKOM apOUTpaKHOM TIPOIIECCYaTbHOM TpaBe.

AHaJII/IS IIO3UTHUBHBIX qepT allCJuisIin I103BOJISACT BBIACIUTH HaI/I6OJIee CYH_IGCTBGHHBIG
MOMEHTBI, C KOTOPHIMH CBsi3aHa I1€JIeCO00pa3HOCTh BBeleHUs B Poccuiickorr denepanun
JAHHOT'O I/IHCTI/ITYTa.

Bo-1miepBbIX, HHCTUTYT amnesuBIUU MO3BOJISET OoJiee TOJHO TapaHTHPOBATH pPeaTU3aluio
npaBa Ha CyAeOHYIO 3alllUTy, TOCKOJIBKY aneJUIsus HpeArnoiaracT BTOPUYHOE PacCMOTPEHHE
Jiena 1o cymecTtBy. Kpome Toro, yBepeHHOCTh B TOM, YTO PEIIEHUE CyJla MIEPBOM MHCTAHIIUU HE
OKOHYATEJIbHO, YTO OHO MOXKET OBITh MEPECMOTPEHO OO0JIee OMBITHBIMU M KBAJIM(UIIMPOBAHHBIMU
CyIbsIMH, KOTOpPBIE HE IOJBEPKEHBI MECTHBIM BIIMSHUSM, MUMEET BaXKHOE IICHUXOJOTHYECKOE
3HAYCHHUC KAK IJIs1 y‘IaCTBYIOH_[I/IX B ACJIC, TaK U OJIA 06H_[€CTB8. B IICJIOM.

Bo-BTOpBIX, WHCTUTYT ameJUIANMHA TO3BOJISICT OOECIEUUTh OMPEACIICHHYIO OBICTPOTY H
YCTKOCTH B OCYH_IGCTBJIGHI/H/I HpaBOCy,Z[I/IH.



B-Tperbux, BBeAECHHE aNeUISIMOHHOTO O00KaJOBaHMUS CYJNEOHBIX aKTOB  CIIYKHT
OPUEHTUPOM JJISl CYJIOB MEPBON MHCTAHLIMH, YTO MO3BOJIIET YMEHBIIUTh BEPOATHOCTh Cy1eOHOM
OIIMOKH.

Takum 00pazom, CyliecTBOBaHNHE B apOUTPaKHOM M I'PakJaHCKOM cyaonpousBojcTse PO
aneJyIsiuyu HeoOXOAMMO, TaK KaK JaHHBIM HMHCTUTYT SIBJISI€TCS JONOJHUTENbHON rapaHtuen
CHPaBEAJUBOCTU CyJ€OHOrO MOCTAHOBJIEHHUS M B HaWOOJbLICH CTENEHM NMpHU3BaH O0ECTEYUTh
3allUTy MpaB U HHTEPECOB 3aWHTEPECOBAHHBIX JIMIl, YTO COOTBETCTBYET IMPUHIMIAM IpaBa
Pa3sBUTOIO JEMOKPATUYECKOI0 rOCy1apCTBa, TJ€ IpaBa U CBOOO/bI YETIOBEKa SIBJISIOTCS BBICIICH
LIEHHOCTBHIO.

Bmecte ¢ TeM MOYKHO COIVIACHTBHCSA, YTO 3aIMTa HAPYIIEHHOIO IpaBa B aleUIALHOHHOM
cyze (B oTauuue, HaupuMep, OT KacCallMOHHOI'0) OCYIIECTBISETCS MEAJICHHEE U3-3a IOBTOPHOIO
paccmotrpenus Aena. Ho paccMoTpeHue nena B aneJUIIMOHHONM MHCTAHLUU NPENOCTaBISAET U
BO3MOXXHOCTb JIUI[AM, YYaCTBYIOIIUM B JI€JI€, CChUIAThCS HAa HOBBIE (DaKThI, IPEICTABIISATh HOBBIC
JI0Ka3aTenbcTBa (C orpaHUYeHUsIMH, ycTaHoBieHHbIMU B AIIK P®), a anmemnsuuoHHOMY cyny
UCCJIEIOBaTh 3TH M IPEJCTaBICHHbIE paHee J0Ka3aTelbCTBA U JPyrue MaTepuaibl JAena U
BBIHOCUTH B pE3yJIbTaTe PACCMOTPEHHUS JieNa cBoe pemieHne. K Tomy ke aneussinoHHbIN Cyll He
BCET/]a pacCMaTPHUBAET BCE JIENI0 B 1esioM. Ecim cTopoHa o6skanoBaia He Bce CyIeOHOE pelieHre
B LI€JIOM, a JIMILb €r0 4acTh, C KOTOPON OHA HE COIJIacHa, TO TOJIBKO B ATOM YaCTH U MPOUCXOIUT
MOBTOPHAsI MPOBEPKa Jiea.

Takum oOpa3oM, amneuIALMOHHOE OOXaloBaHWE HMEET KaK CBOM IPEUMYIIECTBA B
OTHOIIEHUHU JIPYTUX BUAOB 00KaJlOBaHMs CyIE€OHBIX MOCTAHOBJIEHUH, TaK U CBOM HEIOCTaTKU.
OpHako mocieiHUe He MOTYT OKa3aTh CYIIECTBEHHOT'O BIMSHMS Ha OOLIYIO MOJIOKUTEIbHYIO B
LIEJIOM XapaKTEPUCTUKY JAHHOI'O MHCTUTYTA IPa’kJaHCKOTO M apOUTPaKHOT'O Ipolecca.

Anennsanus B apOMTPa)kHOM M I'Pa)IaHCKOM Mpollecce MMEeT OJHU U Te KE OCHOBHbBIE
nenyd. DTO MEepecMOTp Jella U HCIPaBIEHHE BO3MOXKHBIX OMIMOOK B TIOCTAaHOBJICHHUSAX CYyJAa
NEepBOIl MHCTAHIUM O BCTYIUIEHUS €0 B 3aKOHHYIO CHUJIy JAJsl 0OeCHeueHUs 3alluThl MpaB U
3aKOHHBIX HMHTEPECOB CYOBEKTOB CIOpPHBIX OTHomeHud. Ho Hapsagy ¢ OOIIHOCTHIO
IpolecCyallbHbIX LleJie oOpamaroT Ha ce0si BHUMAaHUE UM DPa3inuusd B HOPMATUBHOM
peryiaupoBaHuM cooTBeTcTBYIOLIEN npouenypsl B AIIK PO u I['TIK PO.

Ha nepBblii B3ris, HanOosiee CyIeCTBEHHBIM U3 HUX SIBIISIETCS 3aKPEIUICHUE aleuIsau B
IPa’KJaHCKOM IIpPOLECCE JIUIIB [l PELICHUH U ONPEACIICHU MUPOBBIX CYAEH, B TO BpEMs KaK B
apOUTpaXHOM IIpOLIECCE OHAa MPENYyCMOTpPEHa I aKTOB BCEX CYyAOB INEPBOW HHCTAHIUH.
OpnHako 3TO BO MHOTOM BHEIIHEE TEPMHUHOJIOTMUYECKOE pasnuuue. s aHanu3a BHYTpEHHEH
CYLIHOCTH aneuIsaIuu OOJIbLIOe 3HaYEHHE MMEET TO, YTO UCTOPUYECKH B IPAaBOBBIX CHCTEMax
Pa3HBIX CTPAH CIOXKHWJIACH ANEJJIALUS TOJIHAsl U HEIIOJIHAS.

[Ipu monHOM anensanum, 3aKpervieHHOW B 3aKoHoAaTenbcTBe Opanumu u Mtanuu, numam,
Y4acTBYIOUIMM B JI€J€, pa3pellaeTcsl MPEeAbsBIATh B ANEUIALUOHHBIX CyAax Hapsaay C ykKe
paccMaTpUBaeMbIMU J1OKa3aTeIbCTBAMU HOBBIE JOKa3aTenbcTBa M (akThl. Llenpio monHOM
amneuUIsALUY SBJSIETCS yCTpaHeHUe OMIMOOK Cy/ia MepBOi MHCTaHUUU. [Ipy 3TOM aneussuOHHBINA
Cyll HE HMMeEeT IIpaBa BO3BpallaTh JEJI0 B CyJ IEPBOM HHCTaHIMM JUId IepecMmorpa. Bcee
00CTOATENILCTBA JIe]1a, COCTABIISIIOIINE €ro (GaKTHUECKYIO CTOPOHY, HCCIEAYIOTCS anesuisinueii B
IIOJTHOM 00BbeMe, IPOBOJATCS Te XKe ACHCTBUS M0 UCCIEAOBAaHHUIO U OLEHKE JI0KA3aTelIbCTB, YTO
U B CyJe NepBOM MHCTaHUMHU. [Ipu MONHON ameuisiuuu Juna, y4acTBYIOIIHME B JEJ€, MOTYT
UCNPaBUTh CBOM OWIMOKM M YNYyIIEHUs, DPa3BUTh M JONOJHHUTH CBOIO 3alIUTy, 4YTO B
OTIpENIeJICHHON CTENEeHM CIIOCOOCTBYET YCTaHOBJICHHIO MCTUHBI. B pesynbrare "CTOpOHBI Majo
3a00TATCSL O HaJuIeXkKalleM OOBACHEHMHM CBOEro Jeja B CyJax IepBOM MHCTAaHIMU U O
IIPEIOCTABIIEHUN BCEX HY)KHBIX JOKA3aTENbCTB, CTAaBs 3TU CyAbl B HEBO3MOXHOCTb IPaBUIBHO
pa3peinTh AEN0, a MOTOM 3aTPyIHSIOT CyAbl BBICHIME PACCMOTPEHHEM IIPEICTaBIISIEMBIX IO
pa3HBIMU MPEATIOTaMH HOBBIX OOCTOSATENIBCTB M JOBOAOB" <37>.

<37> Touses M. O mpaBe TSKYLUMXCS TPEACTaBIATh HOBBIC J0KA3aTeNbCTBA B
aneJUIIIUOHHYI0 HHCTaHIuo // XKypHam rpax1aHckoro u yrojoBHoro mpasa. 1884. Ku. 6.



IlosnHas anemtAnus XapaKTepU3yeTCsl NIUTEIBHBIM IPOU3BOACTBOM, IIOYTH KaK B NEPBOMU
MHCTaHIIMU. DTO CBSI3aHO CO CPAaBHEHHWEM U PACCMOTPEHHEM HOBBIX U paHEE MPEJCTABIECHHBIX
(aKTOB U 10KA3aTEIbCTB.

Henonnast anemmsamust mnpeicTaBiseT coOOW MHepecMOTp pelIeHHi CyA0B IEpBOi
UHCTAHIIMM HAa OCHOBAHMU JIOKAa3aTEJIbCTB, KOTOpble OBUIM MPEIbSIBICHBl JIUIAMH,
Y4acTBYIOUIMMHU B J€J€, B Cyabl IEepBOM MHCTaHUMU. HemomHas anemurinus 3akpervieHa B
3akoHojaTtenbcTBe ['epmanuu u  ABctpuu. IIpUBOANMTH CCBHUIKM Ha HOBble (aKThl WM
JI0Ka3aTeNbCcTBA B XOJ€ CyJEOHOro pa3OMparenbCcTBa, KaK IPaBUIIO, HE JOMYCKAETCs, HO IpH
OTpEIeIEHHBIX YCIOBHIX HOBBIE 10KA3aTENbCTBA MIIM OOCTOSTEILCTBA MOTYT OBITh JIOMYILECHBI.
[Ipyn HemosiHOM ameusIUMu B YCTAHOBJICHHBIX 3aKOHOM CIIy4asX JOIIyCKaeTCs BO3BPAILlCHHE
JieNa B CyJl IEPBOM MHCTAHILIMHU I HOBOTO PACCMOTPEHMSI JI€1a U BBIHECEHUS PEILICHNUS.

Ha ceroassiinuii aeHsb anemuisanys B apOUTpaxHOM Ipouecce Poccun nmeeT npu3Haku Kak
IOJTHOM, TaKk W HENOJHOM aneusiuuu. ApOUTpaKHOMY Cyny amne/UIILMOHHOM HWHCTaHIMU
INPUCYIIN TaKHE NMPU3HAKU IOJIHOM aneJUIAMK, KaK HEBO3MOXKHOCTh HAIPABUTH JI€JI0 HA HOBOE
pacCMOTpPEHHE B CyJ NEPBOM HMHCTaHIMH, OCYLIECTBJIEHUS IOBTOPHOIO PacCMOTpPEHUs Jea,
ucciaeqoBaHua (DaKTHUECKOM M IIPABOBOM CTOPOHBI Jiefla B IMOJHOM oObeme. UTo Kacaercs
HETIOJIHOM amneJuIsiluy, TO JUIsl apOMTPaskHOTO CyJa aneUISLMOHHOW MHCTAHIIMK XapaKTEepPHO TO,
YTO OH IPUHUMAET K PACCMOTPEHHUIO JTONOJHUTEIBHBIE T0KA3aTEIbCTBA, HO TOJIBKO €CIIH JIUILO,
yuyacTBylolllee B Jiele, OOOCHOBajIO HEBO3MOXKHOCTb HX MPEJCTABICHHS B CyA NEpBOM
WHCTaHLWHU 110 IPUYHMHAM, HE 3aBUCSIIUM OT HETO.

17.2. AnennsiinoHHOe MPOU3BOJICTBO KaK CAMOCTOSTEIIbHAS CTaIUS
apOUTPaKHOTO TpoIlecca: TIOHATHE, CYIIIHOCTh, 0COOCHHOCTH

Anennanus (aneuIsSuOHHAS Kanoba) - mpockda, MmoiaBaeMas OJHON U3 CIOPSAIINX CTOPOH
B aNeJUIALIMOHHBINA CyJl O MEPEpPEelICHUN Jesa, BBUIY HEMPAaBWIBHOCTU PEIICHMS CyJa MepBOU
WHCTAHIIMU, TOCTAHOBJICHHOTO B MOJIb3y MPOTUBHON CTOPOHBI.

B cyne anemnsuMOHHON WHCTAaHIMM TPOXOJUT BTOPUYHOE PACCMOTPEHHUE JieNa IO
CYILIECTBY, BO BpeMs KOTOPOTO MPOBepstoTcs (haKTUYecKas U MpaBOBasi CTOPOHBI PEIICHUs, T.€.
MPAaBUJILHOCTh YCTAHOBIICHHUSI CYJOM TEPBOW WHCTAHIIMH OOCTOSTENBCTB Jielia M IMPUMEHEHUS
HOpPM MaTepHajJbHOTO M TMpoIlecCyalbHOro ImpaBa <38> Mo wuMEUMMcS B Jele U
JOTIOJTHUTEIBHO MPEICTABICHHBIM J10Ka3aTeIbCTBAM.

<38> Apburpaxusiii nporecc: YueOHUK st By30B / [lon pen. mpod. B.B. Spkosa. M.:
Opucts, 1998.

Ilenp TpoW3BOACTBA B alCUIANMOHHOW WHCTAHIMK - TIPOBEPHUTH 3aKOHHOCTh U
000CHOBAaHHOCTh HE BCTYINHUBIIUX B 3aKOHHYIO CWJIy PEIICHUN W ONpeAeNieHUl, BRIHECEHHBIX
CyJIOM TICpBOH WHCTAHIIMM, U TEM CaMbIM HE JONYCTHTh BCTYIUICHHE B 3aKOHHYIO CHJIYy H
UCTIOJTHEHUE OMIMOOYHBIX CyIeOHBIX aKTOB.

17.3. IlpaBo aneuIsIMOHHOTO 00KATOBaHMSL: ITPEIIOCHIIKY,
00BEKT M CYOBEKTHI 00KaJTOBaHUS, CPOKH OOpaICHUS
B apOUTPaKHBIN aneJUILUOHHBINA Cy/]|

[IpaBo ameIAMOHHOTO O0XAJIOBAHUSI - ATO MPEIOCTABIICHHAS 3aKOHOM BO3MOXHOCTH
0o0paTUThCA C aNeuIIIMOHHOM JKaJIo00M Ha pelieHHue CcyAa TepBOM WHCTAHIMHA B
aneJUISIIIUOHHBIN cyn. s peanu3anuu mogoOHONW BO3MOXXHOCTH HEOOXOIMMO HAIMYHUE psa
MPEINOChUIOK 00ObEKTUBHOTO U CYOBEKTUBHOTO XapaKTepa.

[IpennochuIky aneuIaIuOHHOTO 00KaJOBaHUS - MPEABAPUTEIBHBIN yCIOBUS pean3alun
IpaBa Ha aneJUIUOHHOE 00KalOBaHHeE.



OOBEKTHUBHBIE TPEATTOCHUIKH:

- HaJguuue o0bEKTa, MO MOBOJY KOTOPOIO MOJACTCs aleuIsAlMs, - PelIeHue Cyla NepBoil
MHCTAHIIUY, HE BCTYIMBIIEE B 3aKOHHYIO CUILY;

- coOJI0/IeHNE YCTAaHOBJIEHHOTO CPOKa Ha MoJavy aneJUIsIIMOHHOM Kano0bl.

CyObeKTUBHbIE NPEANOCHUIKH: HAJUYME ONPEICIIEHHOT0 Kpyra CyObEKTOB, HMEIOIINX
IIPABO IPUHECEHUS aleJUISIUHU Ha PEIICHUE Cy/1a IIEPBOM NMHCTAHLIUU.

Jluna, yyactByrolue B Jiesie, a TaKXKe UHbIE JIMIA B ClIydasx, npeaxycMoTpeHHbIX AIIK PO,
BIIpaBe 00’KaJIoOBaTh B MOPSJIKE aNeJISLMOHHOIO MPOM3BOJCTBA PEIIEHUE apOUTPaKHOTO Cy/a
NEepBOM MHCTAHIIMM, HE BCTyNHUBIIEE B 3aKOHHYIO cuity (cT. 257 AIIK P®): cTtopons! (MCTLBI U
OTBETYMKHM); TPETHbU JIMLA, 3asBIAIOLIMNE U HE 3asABIISIONIME CaMOCTOATENbHbIE TPeOOBAaHUS Ha
IpeIMET CIOopa; 3assBUTENN U MHBIE 3aMHTEPECOBAHHBIC JIMIIA B JIeJaX 00 YCTaHOBJIEHUHU (DAKTOB,
UMEIOIUX IOPUIMYECKOE 3HAueHHe, U O HECOCTOATENbHOCTH (OaHKPOTCTBE) TIpa)KAaH U
OpraHM3alyii; MIPOKypop, TOCYIapCTBEHHbIE OPraHbl, OPraHbl MECTHOT'O CAMOYTNPABJICHUS, UHbIE
Oprasbl, 0OpaTUBIIMECS B CY[ B 3AIIUTY ITyOIMYHBIX UHTEPECOB; YUaCTHUKH MpoLecca 10 J1eIaM
00 aJIMMHHUCTPATUBHBIX IPABOHAPYIIEHUSAX, OTHECEHHBIX K BEACHMIO apOUTPAKHBIX CYJIOB;
JMlla, HE y4acTBOBABIIME B Jieje, O MpaBax U 00 OOS3aHHOCTSX KOTOPBIX apOUTPaXKHBIN Cya
IPUHSUT CyIeOHBINA aKT, U T.1I.

17.4. ®opma u coaepkaHue aneIaIMOHHON Kamo0bl Ha PeIIeHUs
apOUTPa’KHOTO CyJIa TIEPBOM UHCTAHIIHH,
HE BCTYIHBIINE B 3aKOHHYIO CHITY

ATe/UTAIMOHHAsT  Kaoba SABISETCS CIUHCTBCHHBIM JIOKYMEHTOM, HHHIIMAPYIOIIAM
ameJISIIUOHHOE TPOU3BOACTBO. [IpoleccyanbHbIil  KOAEKC MPEIbSBISET OINpeAelieHHbIC
TpeOOBaHUS K COJAECPKAHUIO aNeJUILUOHHOM XajloObl, K €€ HaJylexalleMy OQpOpMIICHHUIO,
BKIIfOYasi JIOKyMEHTHl K HEW MpuiaraeMble, a TakKe K TeM [EHCTBHUSAM, KOTOpBIE IOJKHO
COBEPIIUTH JTUIIO0, TTOIAIOIIEE JKAT00Y.

AnennsaiuoHHas kano0a IMmojaeTcs 4epe3 MPHUHSABIINK peIlieHUuE B TEPBOM HHCTAHITUH
apOUTPaKHBIM CYJl, KOTOPBIA OO0S3aH HANpPaBUTh €€ BMECTE C JEJIOM B COOTBETCTBYOIIUN
apOUTpaXHBIN Cy]T aNeJUIAIIMOHHON WHCTAHIIUU B 3-THEBHBIM CPOK CO JIHSI MOCTYTUICHHS 5KaJT00BbI
B cyA (4. 2 ct. 257 AIIK POD).

Kanoba mMoxkeT ObITh TIOJIaHa B TEYCHUE OJHOTO MECSIA MOCIEe MPHUHITHS apOUTPaKHBIM
CYJIOM IIEpBOM MHCTAHIIUH 00KAITyeMOT0 pelIeH s, eCii UHOM cpok He ycraHoBieH AIIK PO.

[To xomaraiicTBy JmIa, OOpaTHBIIETOCS C >Kajgo0OH, MPOMyIICHHBIA CPOK TOJaYu
ATNeJUISIIUOHHON >Kal00bl MOXKET OBITh BOCCTAHOBIIEH apOUTPaXHBIM CYJIOM aleJUISIIMOHHON
MHCTAHIIMU TPH YCJIOBHH, €CJIM XOJAaTalCTBO MOJAHO HE TMO3/Hee 6 MeCsIeB CO JIHS MPUHATHUS
perieHus U apOUTPaKHBIA CyJl MPU3HAST MPUUMHBI IPOIMYCKa CPOKA YBAKUTENBHBIMU (4. 4. 1, 2
cT. 259 AIIK PO).

AnennsaiuoHHas kanoba JODKHA OTBeYaTh TPeOOBAHUSAM, MPEIBIBIIEMBIM K ee popme U
coaepxanuto (ct. 260 AIIK P®). Ee xonust npeaBapuTeIbHO TOJDKHA OBITH HallpaBiieHa IPYTUM
JUIaM, Y9aCTBYIOUIUM B Jiene. B jkano0e TOoMmKHBI ObITh YKa3aHBI:

1) HauMeHOBaHUE apOUTPAKHOTO CY/a, B KOTOPBIH MOIaeTCs aneuIIIMOHHAs Kaio0a;

2) HaMMEHOBAHHKE JIUIIA, MTOIAOIIET0 Kao0y, U IPYTHX JIHII, YYACTBYIOIIUX B JIETIC;

3) HauMeHOBaHUE apOUTPAKHOTO CyJ1a, MPUHSBIIETO 00KaITyeMoe pPelIeHHe, HOMEp Jeia u
JaTa MPUHATHUS PEIICHHUs], IPeIMET CIopa;

4) tpeOoBaHMsI JHIIA, TTOJAIOIIETO Kajao0y, U OCHOBaHHMsI, IO KOTOPHIM JIMIIO, MOAAIOIIEE
kKanoOy, o0KadyeT pelieHHe CO CChUIKOW Ha 3aKOHBI, WHbIE HOPMATHBHBIC MPABOBBIC AKTHI,
00CTOSITENHCTBA JIeTIa M UMEIOIIMECs B JIeJie 1I0Ka3aTeIbCTBa;

5) mepeyeHb MpUIaraeMbIX K kanode JOKYMEHTOB.

B anennsimonHoO# >kamobe MOryT OBITH yKa3aHbl HOMepa TenedoHOB, (akcoB, aapeca
DJIGKTPOHHOW TIOYTHI W WHBIE HEOOXOMUMBIC IS PACCMOTPEHHS [ela CBEIEHUS, a TakKke
3asIBJICHBI UMEIOIIMeCs XxoaaTaiicTea (4. 4. 1 - 2 ct. 260 AIIK P®D).



K anemtsimnoHHO# kanode mpuiararoTcs:

1) xonus ocriapuBaeMoro peleHus;

2) AOKYMEHTHI, MOATBEPKAAIOIINE YIIJIaTy TOCYIapCTBEHHOM MOIUIMHBI B YCTaHOBJIEHHBIX
HOpPSIZIKE U pa3Mepe WIM IMPaBO Ha MOJTy4YEHHUE JIIOTHI MO yIjaTe ToCyAapCTBEHHOM MOILUINHBI,
1100 XO/JaTaiCTBO O MPEAOCTABICHHH OTCPOUYKH, PACCPOYKH €€ YIUIaThl WA 00 YMEHBIICHUH
pasmepa rocyAapcTBEHHON MOLUINHBI;

3) [IOKyMEHT, TOATBEPXAAIOIINUNA HANpaBiICHUE WJIM BpPyYEHHE JPYrHUM JIMILAM,
YYacTBYIOLIMM B J€je, KONUM aneIsnUOHHOW XanoObl M JOKYMEHTOB, KOTOpPbIE Yy HHUX
OTCYTCTBYIOT;

4) NOBEpEHHOCTh MM WHOW JAOKYMEHT, MOATBEPKAAIOIIUE MOJHOMOYHUS HA MOJIHCAHUE
aneJUIILIMOHHOM XKaJl00BI.

K anennsuuonHHON >kanoOe Ha ompejaeneHHe apOUTPa)XKHOTO CyJla O BO3BpALICHUHU
MCKOBOT'O 3asiBJICHMS JTOJKHBI OBITh TAaKXKe MPHJIOKEHBI BO3BPAILlEHHOE HMCKOBOE 3asBJICHHUE U
JIOKYMEHTBI, IpUIaraBIIkecs K HeMy Mpu nojave B apoutpaxusiii cya (4. 4 ct. 260 AIIK POD).

17.5. Tlopsinok mpou3BOACTBA B apOUTPAKHOM CYIE
aIeJUBIIUOHHON NHCTAHIINH

ATENISIMOHHOE MPON3BOJICTBO BKIIIOYAET CIAEAYIOIINE ITAIbI:

- IPUHSATHE aNeJUIAIUOHHOMN Kalo0bl K MPOU3BOACTBY;

- OCTaBJICHHE ¢¢ 0€3 JBIKCHHS;

- BO3BpAIIICHHE KATOObI;

- IPEKpaIIeHrue MPOU3BOICTBA I10 JKao0e;

- pacCMOTpEHHE JieNa B aNeJUIAIIMOHHON NHCTAHIINN;

- BBIHECECHHE ITOCTAaHOBIICHUS.

Bompoc o mpuHATHH aneNIsIUOHHON KanoObl K MPOU3BOJACTBY pEIIAeTCs Cyaben
apOUTPKHOTO CyJla aneJUIAIMOHHON WHCTAHIIMH €IWHOJIWYHO B S5-AHEBHBIA CPOK CO THS €e
MOCTYIUICHHUS B CYJ] alleJUIAIIMOHHON MHCTAHITUH.

O n[puHATHUM — anNeUIAIMOHHOW JKajdoObl K  TPOU3BOACTBY  apOUTpPaxHBIA  Cy[
arneJuUISIIIMOHHON WHCTAHIIMK BBIHOCHT OIpEIesieHne, KOTOPBIM BO30YKIaeTCs MMPOU3BOICTBO IO
aneJUISIIMOHHON Kaobe. B onpenenennn yka3plBalOTCS BpeMsl U MECTO MPOBEACHHUS CYIEOHOTO
3aceaHusl 0 PACCMOTPEHUIO aneIUIAIIMOHHOM kanmoos! (cT. 261 AITK PD).

Jluna, yyacTtByomue B Jiejie, BIpaBe MPEACTaBUTH OT3BIB Ha aNeUIALNHMOHHYIO Kaloly,
KOTOPBI HAMNpaBJISICTCS B apOUTPaXKHBIN CyJ ane/ULIIIMOHHOW WHCTAHIIMA W JPYTUM JIAIIAM,
YYacTBYIOIIMM B Jielie, C TMPWIOKECHHEM JOKYMEHTOB, TOATBEPKIAONIMX BO3PAKEHUS
OTHOCHUTENBHO kasto0bl (4. 1 cT. 262 AIIK PD).

HeBbImonHeHHe yCTAaHOBIIGHHBIX 3aKOHOM TpeOoBaHM K QopMe U  Ccoaep:KaHUIO
aleJIAIHOHHOM JKajloObI BIIEUET OCTABJICHHE >KAlIOOBI 0O€3 JBIMIKCHHUS, O YeM BBIHOCHUTCS
ompejieieHue, B KOTOPOM CYJl amneJUIAMOHHONW WHCTAaHIIMM YKa3blBAaeT OCHOBAHHS IS
OCTaBJICHHUS >KamoObl 0€3 JIBWIKEHUS W CPOK I YCTPAHEHUS OOCTOSTEILCTB, MOCTY>KHBIIMX
OCHOBaHHUEM JJIs €¢ OCTaBIIeHUs Oe3 ABIKeHUs. JlaHHOE onpeesieHue MOXKET ObITh 00KalOBaHO
(4. 9. 1 -2 cT. 263 AIIK PO).

Ecnmu Hemoctatkm He OyAyT yCTpaHEHBI, AamneJUIAIMOHHAS jkajo0a BO3BpaIlaeTcs
3asIBUTEJIO; €CJTM HEeJIOCTAaTKH OyyT CBOEBPEMEHHO YCTpPaHEHBI, )KaJl00a MPUHUMAETCS CYJ0M K
MIPOU3BOJICTBY M CUMTAETCS MOJAAHHOHN B JICHb €€ TIEPBOHAYAILHOTO MOCTYIUICHUS B Cy 1 (4. 4. 4,
5 cr. 263 AIIK PD).

Cormacno cr. 264 AIIK P® anemrsuvoHHas »ano0a BO3BpallaeTcs, €CIU IPH
paccMOTPEHUH BOTIPOCA O MPUHATHH €€ K MPOU3BOJICTBY Cy/I YCTAaHOBUT, YTO:

1) anmemnsiuoHHas xkajnoba TMOJaHA JIMIIOM, HE HUMEIONIMM IpaBa Ha O00KajloBaHUE
CyIeOHOTO aKTa B MOPSIKE aNeISIIMOHHOTO TIPOU3BOJICTBA;

2) aneuIAIMOHHAS Kano0a MmoJgana Ha CyIeOHbBIN aKT, KOTOphIi B coorBeTcTBUM ¢ ATTK PD
He 00KayeTcsl B IOPSIKE aneIIIMOHHOTO TIPOU3BOJICTBA;



3) aneuTAIMoHHAs JKajo0a MolaHa 10 HCTEYCHUH CPOKA TIOIaYH aleIUSIIIHOHHON JKaI00bI,
yctanoBineHHoro AIIK P®, u He comepxuT xojaTaiicTBa O €ro BOCCTAHOBJICHHUU WU B
BOCCTAHOBJICHHUH IPOIYIIEHHOTO CPOKa Ha Mojauy aneusIMOHHON %ano0bl 0TKa3aHo;

4) 1o BbIHECEHHS OIpENeTCHHs O MPUHSATUU ANEIUISIUOHHON KaloObl K MPOU3BOACTBY
CyJia OT JIMIIA, OJIABIIETO 5Kaj00y, MOCTYIUIIO XOAATalCTBO O €€ BO3BPALLECHUH;

5) He ycTpaHEHbI 00CTOSTENLCTBA, MOCIYKHUBIINE OCHOBAaHHEM I OCTaBJICHHS KalOObI
0e3 ABMKEHUS, B YCTAaHOBJICHHBIN CPOK.

XKanoba Takke BO3BpAIIAETCS, €CIM OTKJIOHEHO XOJAaTalCTBO O MPEAOCTaBICHUU
OTCPOYKH, PACCPOUKH YIIAThl FOCYAAPCTBEHHON MONIUIMHBI WIIK 00 YMEHBILIEHUH €€ pa3Mepa.

O BO3BpallleHUU aANEIIISIUMOHHON KamoObl apOUTPaKHBIA CyJl BHIHOCUT OMpeiAelieHue, B
KOTOPOM YKa3bIBAIOTCSI OCHOBAaHHUS /ISl BO3BPAIICHUS AaNeJUIAIIMOHHOW JKalOObI, pemaercs
BOIPOC O BO3BpaTe rocyAapCTBEHHOM MONLITHHBI U3 (heepaabHOro OI0KeTa.

Komust ompenerieHnst HampapisieTCs JUITY, MOJABIIEMY JKajlo0y, BMECTE C JKaJIoOoOW u
MpUjaraéMbIMU JOKYMEHTaMH HE TO3/IHee CJEIyIOIIero JHS IOCJe HS €ro BBIHECEHHs WU
[OCJI€ WCTEUEHHUs] CpOKa, YCTAHOBJIEHHOTO CYJOM sl YCTpPaHEHHs OOCTOSITEIbCTB,
MOCTY>KUBIIUX OCHOBAHUEM JJI1 OCTAaBIICHUS alleJUISIIMOHHOM Kano0bl 63 ABMKEHUS.

Omnpenenenue apOUTPaKHOTO CyJia O BO3BPAIICHUH aNEIUISIIMOHHON KaTOOBI MOXKET OBITH
o0xanoBaHo. B ciydae oTMeHBI ompeeneHns aneuisiuoHHas kanoba cuyuTaeTcs MOoJAaHHON B
JIeHb TIEPBOHAYAIBHOTO 00paIieHus B apOUTPaKHBIH CY/I.

BosBpanienue anemisuoHHON KaloObl HE MPENSATCTBYET MOBTOPHOMY OOpAaIIECHHIO C
aneJUIIUOHHON ’Kajio00i B apOUTpaKHBIM Cyx B OOIIEM MOpPSAIKE IOCIE YCTpaHEHUs
00CTOSITENBCTB, MOCTYKUBIINX OCHOBAHUEM JIJISl €€ Bo3BpaleHus (4. 4. 2 - 5 c1. 264 AIIK POD).

ApOUTpaXHBIH Cy] aneJUISIMOHHON WHCTAHIMU BBIHOCHUT OIPENEICHHE O MPEKpaIIeHUN
MPOM3BOJICTBA MO AaNeUISIIIMOHHON Xanobe, ecld OT JIMIa, €€ MOJABLIEro, MOCle MPUHSATHUS
aneJUIIUOHHON >KajJo0bl K MPOU3BOJACTBY apOUTPa)KHOTO cyja IMOCTYNHJIO XoJaTaiicTBO 00
OTKa3e OT aneJUISIIUOHHON jKaJ00bl U 0TKa3 ObLT MPUHST CYIOM.

Taxke, ecnum ObUIM  3asBICHBl HOBble TpeOOBaHMS B  aNeUIALUMOHHOW kaJole,
apOUTPaKHBIM CyJa MpeKpamaeT MPOU3BOACTBO MO aNeJUISIUOHHOM jkKajo0e B 4YacTHU 3THUX
TpeOOBaHUIA.

B cnyuae npekparienusi mpou3BOJICTBA MO aleUIALUOHHON kajlobe MOBTOPHOE 0OpalieHne
TOTO K€ JIUIAa 10 TeM € OCHOBAaHHUSIM B apOUTPaXHBIN CyJ C aneJUIAIMOHHON KajJo0oi He
JIOTTY CKaeTCsl.

ApOuTpaxHbIil CyJ aneUIIIMOHHOM WHCTaHLMU pacCMaTpuBaeT JAelo B CyAeOHOM
3aceJaHNM KOJUIETMalbHBIM COCTAaBOM Cyjel 0e3 mpuBieYeHHs] apOUTPaKHBIX 3acenaTresei 1Mo
IpaBUIaM HCKOBOTO IMPOM3BOJCTBA, C Y4eTOM ocoOeHHocTel, ycraHoBiIeHHbIX AIIK P®, nmpu
3TOM BEJIETCS POTOKOJI.

Cpok paccMOTpeHHUsl aneuIALUOHHON kKalo0bl - He Ooyiee Mecsa cOo JHS MOCTYIUICHHS
XKanoObl B apOUTPaKHBIN CyJ aneuIIIMOHHON MHCTaHIINH, BKJIIOYas CPOK Ha MOATOTOBKY Jela K
CyneOHOMY pa3OupaTenbCTBY U MPUHSITHE CYIeOHOTO aKTa.

[Ipenensl paccMOTpeHus Aenia apOuTPaKHBIM CyI0M aneJUISIIMOHHON WHCTaHINH:

- Cyld TIOBTOPHO pPACCMaTpUBAET J€J0 I0 HMMEIIIMMCS B J€I€ U JONOJHUTEIBHO
MPEJICTaBICHHBIM JI0Ka3aTeIbCTBAM;

- CyJIOM IPHUHHMMAIOTCS JONOJHUTENbHbIE J0KA3aTeNbCTBA, €CIIM JIMILO, YYacTBYIOIIEE B
nene, 000CHOBAJIO HEBO3MOXHOCTh MX MPEJCTABICHUS B CyJ MEPBOW MHCTAHLIUU 10 MPUYHHAM,
HE 3aBUCSIIMM OT HETO, U ATHU NMPHUYUHBI OYIyT MPU3HAHBI CYAOM aNeUIIIUOHHON MHCTaHIIUU
YBaXXHUTEIbHBIMH;

- CyJl NPUHUMAET U paccMaTpUBAET MO CYUIECTBY JOKYMEHTHI, NPEACTABICHHBIE IS
000CHOBaHHUS BO3paKEHUN OTHOCUTENILHO aNeJUISIIMOHHON KaJlo0bl;

- CyI HE NpoBepsieT OOCTOSATENbCTBA JeNla, KOTOPble MPU3HAHBI, YIOCTOBEPEHBI JHIIAMHU,
Y4aCTBYIOUIMMH B JIeJI€ U MIPUHSATHI apOUTPaXKHBIM CYJIOM MEPBOIl MHCTAHIUY;



- €CJIM B MOPSJKE aNeUILUOHHOIO IMPOM3BOJCTBA O0XKAIYeTCs TONBKO YacTh PEILEHHUS,
CyJl IpoOBepsieT 3aKOHHOCTb M OOOCHOBAaHHOCTb PELICHHs TOJBKO B 00XKaTyeMOW yacTu, mpu
OTCYTCTBUH BO3PAXKEHHM JIUL], y4aCTBYIOLIUX B JI€JIE;

- CyJ, BHE 3aBUCUMOCTH OT JOBOJIOB, COAEPKALIMXCS B )Kajlo0e, MpoBepseT, HE HAPYILIEHbI
JU CYJIOM MEpPBOI MHCTAHLIMKM HOPMBI IPOLECCYaIbHOTO MpaBa, SABJISIOLUIMECS OCHOBAaHUEM IS
OTMEHBI PELIeHUs] apOUTPaKHOTO Cy/ia MEPBON MHCTAHIINH;

- Cyd HE TPUHMMAeT M HE pPacCMaTpPHBAECT HOBBIE TPEOOBaHUS, KOTOpPHIE HE OBLIH
IPEMETOM PacCCMOTPEHHS B apOUTPaKHOM CyJle IIEpBON MHCTAHIINH;

- CyJ amneJUIIUOHHON MHCTAaHIMM HE BIIPaBE OTKa3aTh B YJOBJIETBOPEHUU YKa3aHHBIX
XOJIaTalCTB JINL, YYaCTBYIOIIMX B JI€JIE, O BbI30BE HOBBIX CBUIETEINIEH, IPOBEICHUH dKCIIEPTHU3HI,
npruoOIIEHNN K ey Wik 00 MCcTpeOOBaHUHM NMUCHMEHHBIX M BEUICCTBEHHBIX JOKA3aTEIIbCTB, B
UCCIIEIOBAaHUM WM UCTPEeOOBAaHUM KOTOPBIX MM OBLJIO OTKAa3aHO CyJOM IEepBOM MHCTaHLIMH, HA
TOM OCHOBAHMHM, YTO OHU HE ObUIN yJIOBJIETBOPEHBI CYJIOM NE€PBOM MHCTAHIUH.

17.6. OcHoBaHMsI ISl U3MEHEHMSI UJTM OTMEHBI PEILICHUs
apOUTPaXHBIM CY/IOM aNeJUISIIMOHHOW NHCTaHIIUH

[TorTHOMOYMST apOUTPAKHOTO CyJIa ANeUIAIUOHHOW WHCTAHIIUKM ONPEICIISIOTCS HUCXOS U3
TEeX 3aJ1a4, KOTOPhIC OH JIOJDKEH peliaTh.

[TomHOMOUMST cyna TIEpBOWM WHCTAHIMM - COBOKYIHOCTh IIPaB Ha COBEPIICHUE
YCTaHOBJ'IeHHI)IX 3aKOHOM HpoueccyanLHblx HeﬁCTBHﬁ OTHOCUTCIBbHO HC BCTYHI/IBHIGFO B
3aKOHHYIO CHIJTy PEUICHHUs, IPOBEPSEMOTO IO areUIAIUOHHBIM kKajlo0aM JIUI, YYaCTBYIOIIUX B
nene <39>,

<39> ApOuTpaxkHsIii mporecc: YueOuuk s By30B / [lox pen. mpod. M.K. Tpeyrankosa.
M.: OOO "T'oponeu-Uzpat", 2003.

ITo pe3ynbratam paccCMOTPEHHS aneJUIAIIMOHHOMN KaJI00bI apOUTPaKHBIN Cy]I BIIpaBe:

- COCTaBUTh peIIeHHE apOUTPAKHOTO CyJa MEpBOW HHCTAHIIMM O€3 W3MEHEHUus, a
arneJuUISIIIMOHHY 0 JKajlo0y - 0e3 yJOBJIETBOPEHNS,

- OTMEHHUTb WJIM U3MEHUTH PEIICHHE CyJla NMEePBON MHCTAHIIMU MOJHOCTHIO WIH B YaCTH U
IPUHATH MO JIeJdy HOBBIA CyIEOHBIH aKkT, MPU HAIWYUM OJHOTO WJIM HECKOJIbKUX OCHOBAHUU,
yKa3aHHbIX B 4. 4. 1 - 3 c1. 270 AIIK P®;

- OTMEHHTH pellIeHHE MOJHOCTHIO WM B YaCTH U MPEKPATUTh MPOU3BOACTBO MO AETy MPHU
HAJIMYUK OCHOBAHUH, mpenycMoTpeHHbIX cT. 150 AIIK P® nmubo ocTaBUTH HCKOBOE 3asBICHHE
0e3 pacCMOTPEHMsI MOJIHOCTHIO WJIM B YaCTH, €CJIHM B XO/I€ aleJUISIIMOHHOTO PAaCCMOTPEHHUS Aela
BBISIBJISIFOTCSL OCHOBaHUsA, cojepxkamuecss B cT. 148 AIIK P® (3a uckitoueHHeM OCHOBAaHMM,
MPEIYCMOTPEHHBIX 1. TI. 5 U 6 cT. 148, MOCKOJIBKY COIJIalI€Hus, O KOTOPBIX UAET Pe4yb, MOTYT
OBITh 3aKIIFOYEHBI TOJIBKO B CY/IE TIEPBO HHCTAHIIUN ).

ApOUTpaXHBI CyJ amneUIAIMOHHONW WHCTAHIIMM TIPOBEpSET OOOCHOBAaHHOCTh U
3aKOHHOCTh penieHusi cyjaa mnepBoi uHcTaHuuu. Mcxoms u3 sroro B cr. 270 AIIK P®
YKa3bIBAalOTCA OCHOBAHMS [JIsi MEPECMOTpa CyAeOHBIX aKTOB apOUTPa)KHBIX CYIOB MEPBOU
WHCTaHIUU.

OcHoBaHMsS A7 M3MEHEHHs] WJIM OTMEHBl pElIeHUs apOUTpPa)kHOTO CyJAa TepBOi
WHCTaHLIUHU:

- HETMOJIHOE BBISICHEHHE OOCTOSITENILCTB, UMEIOIMUX 3HaueHue mis aena (m. 1 4. 1 ct. 270
AIIK P®);

- HEIO0Ka3aHHOCTh MMEIOUIMX 3HAuYeHHEe IS Jesla 0O0CTOSTENbCTB, KOTOpPbhIE CYyJ CUUTAI
yctaHoBieHHbIMH (11. 2 4. 1 c1. 270 AIIK P®);

- HECOOTBETCTBHE BBIBOJIOB, U3JI0KEHHBIX B PELLIEHUH, 00CTOsATENbCTBaM fena (1. 3 4. 1 cT.
270 AIIK PO®);



- HapylIeHWe WM HENpPaBWIbHOE NPUMEHEHHE HOPM MaTepUAIbHOTO MpaBa HIM HOPM
nporeccyanbHoro npasa (1. 4 4. 1 ct. 270 AIIK PO®).

HenpasuibHoe npuMeHeHe HOPM MaTepHraibHOro npasa (4. 2 ct. 270 AIIK PO):

- HEPUMEHEHHE 3aK0HA, TOJIXKAIIEr0 IPUMEHEHHIO;

- IPUMEHEHHE 3aKOHA, HE TIOJIEKAIIET0 IPUMEHEHHIO;

- HENPaBUJIbHOE HCTOJIKOBAHUE 3aKOHA.

Hapymienne nnu HenpaBmiibHOE TPUMEHEHHE HOPM TpolieccyaibHoro mpasa (4. 3 cr. 270
AIIK) sBnsieTcst OCHOBaHMEM JJsi M3MEHEHHMs] WIM OTMEHBI peIIeHUs apOUTPaXHOro cyzaa
NepBO WHCTAHIUHM, €CIM O5TO HApyIIEHHE NPUBEIO WM MOIJIO TPHUBECTH K TPHHATHIO
HENpaBUWIBHOTO PEILICHHUS.

OCHOBaHMSIMH /IS OTMEHBI PEUICHHs apOMTPaKHOTO CyJa MEPBOH WHCTAHIMHU B JIIOOOM
ciayyae 4. 4 ct. 270 AIIK PO sBnsroTcs:

- paccMOTpeHHe Jiena apOUTpaskHbIM CYJIOM B HE3aKOHHOM COCTAaBE;

- paccMOTpeHHe Jena B OTCYTCTBHE KOIO-TMOO0 U3 YYacTBYIOIIUMX B JeJe JIUL, He
M3BEIICHHBIX HAJICKAIUM 00pa30oM O BPEMEHHU U MECTe Cy1e0HOTO 3aceIaHus;

- HapyllIeHUe MPaBUJII O S3bIKE IIPU PACCMOTPEHUH JI€TIa;

- TPUHSATHE CYJOM pEIIeHUs O MpaBax U 00 OOS3aHHOCTSAX JIMI, HE NPHUBJICYCHHBIX K
YUYacTHIO B JIeNie;

- HENOJNHCAaHWE PEUIeHUs] CyJbel WM OJHUM M3 CyJeH, €ClM JEJI0 PacCMOTPEHO B
KOJIJIETHAJIbHOM COCTaBe cyjAed, JUOO MOANUCAaHME pELIeHHs HE TEMHU CYAbSIMH, KOTOphIE
yKa3aHbl B PEIICHUY;

- OTCYTCTBHE B JieJle MPOTOKOJa CyJeOHOro 3acelaHusi WIM MOANHMCAHUE €ro He TeMH
JUIIAMU;

- HapyllIeHHUe MpaBuiIa O TallHE COBEILAHU CyAe NPHU NPUHITUN PEIICHUs.

OTmeHa pelleHusi - COBEPIICHHOE CYA0M aneuISIMOHHOW MHCTAHLMU MpOIeccyalbHOE
JieiicTBUe, HANpaBICHHOE Ha IPHU3HAHWE HEJNCHCTBUTENBHBIM BBIHECEHHOTO apOUTPaXKHBIM
CYJIOM NIEpBOM MHCTAHIIUH PEIICHUS, KOTOPBIM JIeJI0 OBIJIO Pa3peIIeHo MO CYIIECTBY.

M3MeHeHMe peleHns - BHECEHUE B HETO MONPaBOK, KOTOPbIE HE MOBJIUSAIM HA KOHEUHbIE
BBIBOJIBI CyJla IEPBOI MHCTAHIIMMU O TIPaBaxX U 0053aHHOCTSIX CTOPOH.

17.7. CymHOCTb U coiepKaHue Cy1e0HOTO aKTa,
MPUHAMAEMOTO apOUTPAXKHBIM CYAOM aIeUISIIHOHHON HHCTAHITHH

HroroBelii  mpormeccyanbHbIi  JOKYMEHT - IIOCTAaHOBJICHHE apOWUTPaXHOTO  cyla
aHGJIJIHL[HOHHOﬁ HHCTAaHLIUH, MTOANUCBIBACMOC CYAbSAMHU, PACCMATPUBABIINMU JCIIO.

[TocTaHoBjIeHHE NOIKHO COJIEPKaTh: HAMMEHOBaHUE apOUTPAKHOTO CyJa aneIILUOHHON
HWHCTAaHIIUH, COCTAaB CyJid, IPUHABIICTO ITIOCTAHOBJICHUC, (I)aMI/IJII/I}I Jiia, KOTopoeC BEJIO IMPOTOKOJI
CyneOHOro 3acelaHusi; HOMEp Jeja, JaTa U MECTO MPHUHSTHS MOCTaHOBJIEHUS; HAMMEHOBAaHUE
Jijna, moJgaBmero anCiiaquOHHY O )KEUIOGy, H Cro nponccCyajbHOC MOJIOKCHUC,; HAMMCHOBAHU
JIUI, YY4acTBYIOUIMX B Jelie; MpeaMeT cropa; (GaMuianuu Jul, MPUCYTCTBOBABIIMX B CyJIeOHOM
3accaaHnu, C YKa3aHUCM HUX HOJIHOMO‘-IPIfI; Aarta HOPUHATHUA 06)I(aJIyCMOI‘O peIICHUA
apOUTPaKHBIM CYZOM TMEpBOW HWHCTAaHIMM M (paMHIMU TPUHABIIUX €ro CcyAei; KpaTkoe
H3JIOKCHUC COACPIKAHUA MPUHATOrO PCHICHUA; OCHOBAHUSA, IO KOTOPLIM B aHGHHHHHOHHOﬁ
kajo0e 3asBiieHO TpeOOBaHKME O MPOBEPKE 3aKOHHOCTH U OOOCHOBAHHOCTH PEIICHUS; JOBO/IBI,
H3JIOKCHHBIC B OT3BIBC Ha AllCIIIALMOHHYIO >Kan06y, 06’b$ICHeHI/I}I JIiiL, Y4aCTBYIOIIHUX B ACJIC U
OPUCYTCTBYIOIIMX B  CydeOHOM 3acelaHuu; OOCTOSTENbCTBA  JeNla, YCTaHOBJIEHHBIE
ap6I/ITpa)KHLIM CyaoM aHCHHHHHOHHOﬁ HWHCTAaHIIUH, O0Ka3aTCJIbCTBA, HAa KOTOPBIX OCHOBAHBI
BBIBOJIBI Cy/la 00 3TUX OOCTOSITENBCTBAX; 3aKOHBI W HMHbIE HOPMATHUBHBIC IPABOBBIC AKTHI,
KOTOPBIMH PYKOBOACTBOBAJICA CyI NPU HNPUHATUNU IMOCTAHOBJICHUS; MOTHBBI, IO KOTOPBIM CY[
OTKJIOHWJI T€ WJIM HWHBIE J0Ka3aTeNbCTBA W HE NPUMEHWJ 3aKOHbl U HMHbIE HOpPMaTHBHbBIE
IMPAaBOBBLIC AKThI, HA KOTOPBIC CCHUIAJIUCH JIMIA, YIACTBYIOIIUC B JACJIC; MOTUBLI, IIO KOTOPBIM CY
aneJUISIIMOHHON MHCTAHIIMM HE COTJIACWIICS C BBIBOJAMH CyJla MEpBOW HMHCTAHIUH, €CIIU €ro



petieHue OBLJIO OTMEHEHO TMOJHOCTHIO WJIM B YacTH; BBIBOABI O PE3yJbTaTax pPacCMOTPEHUS
AneJJISIIIUOHHON KanoObl; TOJOXKEHHE O paclpefesieHue MeXAYy CTOpPOHAaMHU CyAeOHBIX
pacxoJioB.

[Tockonbky, B cooTBeTcTBUU cO cT. 266 AIIK P®, B anemisiiiMOHHONW MHCTAHLMH JEJIO0
paccMaTtpuBaeTcsi MO TpaBWIaM pPACCMOTPEHHsS Jeja CyIoM TIepBOM HMHCTAHIIMU C
OCOOCHHOCTSIMHU, TMPEIyCMOTPEHHBIMU HOpPMaMu 00 ameNISIUOHHOM MPOU3BOJCTBE, TO MPHU
HaJU4YUH OCHOBaHUMU, coriacHo cT. 176 AIIK P®, anemnsauvoHHas WHCTAHIMS, KaK W TIEpBas
WHCTAHIIMS apOUTPaKHOTO Cy/J1a, BIPAaBE BHIHECTH PE30JIIOTUBHYIO YacTh MOCTAHOBICHHUSI.

B cnyuasx ormameHusi TOJBKO PE30JTIOTUBHOW YAaCTH IMOCTAHOBJICHHS amneUIsIIMOHHAs
WHCTAHIIUS OOBSIBISIET IEHb U Yac, KOT/a JHIA, YYacTBYIOIIUE B Jelie, MOTYT O3HAKOMUTHCS C
MOTHUBHUPOBAHHBIM MTOCTAHOBJICHHEM. JTa JaTa JOJDKHA OBITh 3amucaHa B MPOTOKOJ CyneOHOTO
3acedaHus aleIUISIIMOHHON HHCTaHIIUY.

MoTuBHpOBaHHOE TIOCTAHOBJICHHE W paHee OOBSBICHHAs PE30JIIOTUBHAS  YacTh
MOCTAHOBJICHHUSI TOJANMCHIBAIOTCS BCEMHU CYAbSIMH, YYAaCTBOBAaBLIMMU B €ro IPUHATHH.
Pe3ontoTBHAsS 9acTh COCTABIIEHHOTO MOTHBHUPOBAHHOTO TOCTAHOBJICHUS IOJKHA JIOCJIOBHO
COOTBETCTBOBATh PE30JTIOTUBHOIN YacTH MOCTAHOBIICHHUS, OOBSBICHHON B JIeHb pa3OupaTenscTBa
Jiena.

K neny mpuoOmiaeTcst kak pe30dIOTHBHAS YacTh MOCTAHOBIIEHUS, TaK U MOCTAHOBJICHHE,
COCTaBJICHHOE B OKOHYATEIBHOHN (hopMe.

B cnydae oObsiBIeHHs B 3aceJaHUHM TOJBKO PE30JIOTHBHON YacTH MOCTAHOBICHUS NaTOU
MPUHSTHS TOCTAHOBJICHHUS CUUTACTCS JaTa OOBSBICHUS TIOCTAHOBJICHUS B IOJIHOM 00BeMe (CT.
176 AIIK P®).

B 3acemanun apOUTpa)KHOTO Cy/a aneUISIMOHHON MHCTAHIUH, a TAaK)Ke TIPU COBEPIICHUN
OTJIENbHBIX TPOIECCYaTbHBIX JACHCTBHUI BHE CyAeOHOT0 3aceqaHusl cocTaBiseTcss mportokon. K
COJICPKAHUIO TIPOTOKOJA, TOPSIAKY €ro BEIEHUS U TOJINUCH, a TaKXKe NPEICTaBICHUS U
PacCMOTpPEHHMSI 3aMEYaHHUI Ha MPOTOKOJI MPUMEHSIOTCS MpaBuiia, coaepxkamuecs B cT. 155 AIIK
PO.

OtcyTcTBHE B Jeje TPOTOKOJA 3acelaHusl apOMTPaXHOTO CyJa aneuISIuOHHOM
WHCTAHIINH, HETOANMCAHUE €T0 IMPEeICeAaTeNbCTBYIONMM B CyJAeOHOM 3aceaHuu, CEKpeTapeM
CyneOHOrO 3acelaHus WJIM TOMOIIHWKOM CYyAbH JHOO TMOJANMUCAaHWE €r0 HE JITHMH JIUIaMU
SIBJISIETCSL O€3yCIIOBHBIM OCHOBAaHUEM K OTMEHE IMOCTAHOBIICHUS aNeIUSIIIHOHHON WHCTaHIMH (T1.
6 4. 4 ct. 288 AIIK P®D).

Konuu nocraHoBieHuss B MATUAHEBHBIM CPOK CO JHS MPUHATHUSI HAMPABISIOTCS JIMIIAM,
YYacCTBYIOIIUM B JI€JI€ 3aKa3HbIM MUCHMOM C YBEJOMJICHUEM O MOJYYEHUU WM BPY4YaeTCsl UM
IIOJ] PACIIUCKY B 5-JIHEBHBIM CPOK CO JHS IIPUHATHS.

[TocTanoBneHne apOUTPAKHOTO CyAa aneUISIMOHHOM WHCTAHIIMM BCTYIAeT B 3aKOHHYIO
CHIIy CO JHS €ro NPHUHATHA U MOXKET ObITh 00)KaJOBaHO B apOMTPaKHBIA CyJ| KacCallMOHHOU
WHCTaHITUH.

17.8. OcoGeHHOCTH aneJUIAIMOHHOTO MTPOU3BOACTRA 110 JKajo0am
Ha OIpeieTICHHe apOUTPaKHOTO CyJ1a IEPBOM MHCTAHIIUN

ApOuTpakHoe TMpoIecCyalbHOE 3aKOHOJATENLCTBO MPEAyCMaTPUBA€T BO3MOXKHOCTH
CaMOCTOSITENILHOTO 00’KaJOBaHUS B aNEJUIALMOHHOM IOpSIKE HE TOJBKO PEIICHUH, HO U HE
BCTYIUBILIKX B 3aKOHHYIO CHJTy ONpPEAENICHU, TOCTAHOBJIEHHBIX CY/IOM MEPBOM MHCTAHIUU MPU
PacCMOTPEHMH JI€1a IO CYLIECTBY.

Onpenenenus apOUTPaXKHOTO Cyna TEPBOW WHCTAHIMH OOXKATYIOTCS OTACIBLHO OT
00xayoBaHusl CyJeOHOro aKTa, KOTOPBIM 3aKaHUMBAETCS PACCMOTPEHHUE Jiena MO CYIIECTBY, B
MPEeAyCMOTPEHHBIX 3aKOHOM CJIydasX, a TaKXe €clid 3TO OIpPEACICHHE TMPENATCTBYET
nanpHelmemMy naBwkeHuto nena (4. 1 cr. 272, cr. 188 AIIK P®), B cpok, HE IPEBBIMIAIOIINAMA
JECATH THEH CO JAHS MOCTYIICHUS TaKOU KaJl0ObI B CY/I.



Hampumep, AIIK P® mnpemycmatpuBaer oO0XaJlOBaHUE OTACIBHO OT PEIICHUS
ompefieNieHusT CyAbM O BO3BpAalleHMH HCKOBOro 3asBieHus (ct. 129), ompenenenus
apOUTPaXHOTO Cy/Ja O MPUOCTAHOBIICHUM MPOU3BOJICTBA IO JeIy, 00 OTKa3e B BO30OHOBIECHUU
npousBoAcTBa mo aeny (ctr. 147), ompeaenenue 00 oOecrieueHWHM WHCKa WM OTKa3a B
obecrnieueHnn ucka (ct. 93), 06 oTMeHe oOecrieueHUs UCKa M 00 OTKa3e B OTMEHE OOeCTICUeHUs
ucka (ct. 97), 00 octaBieHuu 3asiBIeHUsA 0e3 paccmorpenus (cT. 149), o mpekpaiieHuu
pou3BOACTBA 10 feny (cT. 151) u ap.

CyObeKThl aneuisiMOHHOTO 00KalOBaHUs OINpEAENICHUI: NUIla, y4acTBYIOUIHE B Jele;
POKYpOp, TOCYTapCTBEHHBIE W MHBIC OPTaHbl, JIMIIA, HE YYaCTBOBABILIHUE B JEJe, O TpaBax u 00
00513aHHOCTSIX KOTOPBIX apOUTPaKHBINA Cy1 MIPUHSIT Cy1eOHBIN aKT, U T.1.

XKanoObl Ha ompeAeneHns MOAAIOTCS B apOUTPaKHBIN CyJ| aneUIIMOHHOW WHCTAHIUU U
paccMaTpuBalOTCs UM IO TMpaBWIaM, NOPEIyCMOTPEHHBIM JJs TOJa4d U PACCMOTPEHUs
aneJUIIUOHHBIX JKajJo0 Ha penieHus apOUTpaXHOro cyJa MepBOM HMHCTAHLUUHU, C
ocobeHHoCTsIMU, TpeaycMoTpeHHbIMU ATTK PO.

ApOUTpaKHBIH CyJT IO pe3yIbTaTaM PaCCMOTPEHHUS KaJI00BI Ha OTpe/IeTICHNUE BIPaBe:

- OCTaBUTH OMpeieieHre 0e3 N3MEeHEHNs, kanoly 0e3 yA0BIETBOPEHUS;

- OTMEHHUTH OTIPEIeICHNE apOUTPaKHOTO Cy/1a MEPBOM MHCTAHIIMK W HAIIPAaBUTh BOIIPOC HA
HOBOE PACCMOTpPEHUE B apOUTPAKHBIN Cy IEPBOM WHCTAHIINH;

- OTMEHUTb ONPEIEICHUE MOJHOCTHIO UM B YaCTU M Pa3peIInTh BOIPOC MO CYIIECTBY.

K anennsuuonHo#l xanobe Ha ompejelieHne apOUTPaXHOTO cyla O BO3BpalleHUU
MCKOBOTO 3asBJICHUS JIOJDKHBI OBITh MPUJIOKEHBI BO3BPALEHHOE HCKOBOE 3asBICHHUE U
JOKYMEHTBI, IpUIaraBIIkecs K HEMY MpH Mojave B apOUTPaskHbIHN Cy.

I'nasa 18. IPOU3BOACTBO B APBUTPA’KHOM CYJIE
KACCAIMOHHOU NTHCTAHI U

18.1. IToHsiTHE M CYIIHOCTH KaCCAaLlMOHHOTO ITPOU3BOJCTBA

[Ipon3BOACTBO B KACCAlMOHHOM MHCTaHIMU - COBOKYIHOCTb IPOLECCYabHBIX
OTHOIICHUN, BO3HHUKAIOLIUX W Pa3BUBAIOLINXCA MEXAYy apOUTpPaKHBIM CYJOM KacCallMOHHOMN
WHCTAHIIMH W JIUI[AMH, YYaCTBYIOIIMMHU B JIeJ€ C MENbI0 MPOBEPKH 3aKOHHOCTH BCTYNHBIIUX B
3aKOHHYIO CHJIy aKTOB apOMTpa)xKHbIX CyA0B CyObekToB PD M apOUTpa’kHBIX amesIsSIHOHHBIX
CYyJIOB.

[IpoBepka 3aKOHHOCTM CyAEOHBIX aKTOB 3aKJIIOYaeTcsi B IPOBEPKE MPaBUIBHOCTU
NPUMEHEHUSI HOPM MaTEpUAIBbHOTO U MPOIECCYyaTbHOTO MpaBa K CIIOPHBIM OTHOIIEHUSIM CTOPOH,
HE MPUHUMAas HOBBIX JJOKA3aTeIbCTB U HE YCTaHABJIMBAs HOBBIX 0OCTOSTENILCTB.

OOBEKT AeSATETBHOCTH CYJIOB KaCCAIIMOHHOW MHCTaHIIMU - BCTYMHUBIINE B 3aKOHHYIO CHITY
pemeHus (3a UCKItoUueHUeM perieHuil Breicero Apoutpaxknoro Cyna P®) u mocTaHOBICHHS
(MOJIHOCTBIO WM B YacTH) AapOMTPaXHBIX CyIoB cyObekToB P® wu  apOUTpakHBIX
aNeJUISIIUOHHBIX CY/JO0B U B CIyyasX, MPEIyCMOTPEHHBIX 3aKOHOM, - OIpEAENEHUS CyJIbU
KacCallMOHHOI WHCTAHIIUH.

[IpaBoM  KaccallMOHHOTO  OOKajJOBAaHMUS  HAJEJCHBI:  CTOPOHBI,  3asABUTENU U
3aMHTEPECOBAaHHBIC JIMIIA - IO JIeJaM OCOOOr0 MPOM3BOJACTBA, MO JeJIaM O HECOCTOSTEILHOCTH
(6aHKpOTCTBE) W B HMHBIX ciydasx, npemxycMoTpeHHbIXx AIIK P®; Tpethm nmma; a Takke
IPOKYpOp, T'OCYJApCTBEHHBIC OpPraHbl, OPraHbl MECTHOTO CaMOYIpPAaBJICHHUS U WHBIE OPTaHbI,
oOpatuBIIrecs B apOUTPa)KHBIM CyJ C MCKOM B 3alUTY HHTEPECOB JAPYTUX JHIl B CIydasx,
npexycmorperabix AIIK P®; numa, He ydacTBOBaBIIME B Jeie, O MpaBax M OO0s3aHHOCTAX
KOTOPBIX apOUTpaKHbI Cyd TMPUHSAT CyneOHBbIH aKkT (IOpUIMYecKHe JHIa M TpaxaaHe,
OCYILECTBIISIONINE TPEANPUHUMATENIBCKYIO JEATEIbHOCTh 0e3 00pa3oBaHUs HOPUAMYECKOTO
una, 1 GU3NIECKHe JINIa).

[IpaBo nuua oG)kajaoBaTh CyJeOHBIM aKT, MPUHATHI 0€3 ero ydacTHs, Ompeaessercs,
MPEKIE BCET0, XapaKTepOM MPABOBBIX MOCIIEICTBUM, BBI3BAHHBIX MPUHATUEM TAKOTO aKTa:



- CyJeOHbIE aKThl, PE30JIIOTUBHAS YaCTh KOTOPHIX HETIOCPEICTBEHHO COAECPKUT YKa3aHUs O
npaBax U 0053aHHOCTSX JIML, HE IPUBJIEUEHHBIX K YUaCTHIO B JEJIE;

- cyeOHbBIE aKTHI, COACPKaHUEM PE3OJIOTUBHONW YacTH KOTOPHIX NpaBa M OOS3aHHOCTH
JMLI, He MPHUBJICYCHHBIX K Y4YacTHUIO B jeine, OyIyT ompenensaTbes (PaKTUUECKH, B pe3ysbTaTe
BCTYIUICHUS B 3aKOHHYIO CHJIy WJIM UCIOJIHEHUS JaHHBIX CyA€OHBIX aKTOB (HaIllpUMep, peIleHus
U TIOCTaHOBJIIEHUS OO0 YCTaHOBJECHHWU IOPUAMYECKOro (akra, O TMpHU3HAHMM TIpaBa, o
IPUCYKJIEHUU K COBEPILEHUIO EHCTBUI B OTHOIIEHUH OOBEKTOB IPaKAAHCKUX MIPaB, UMEIOIINX
HEMOCPEJCTBEHHOE OTHOIICHUE K JIMIY, HE MPHUBJICYEHHOMY K YYaCTHIO B Jieje, Cy/1eOHbIe aKThl
IO CIIOPY, BBITEKAIOLIEMY U3 I0TOBOPA, CIEIKHU T.1I.).

denepanbHble apOUTPaXKHBIE CYJbl OKPYT'OB CO3/IaHbl U IMpeJHa3HAUYEHbl UCKIIOUYUTEIBHO
JUIE OCYIIECTBJICHUSI (DYHKIIMHM KacCCAllMOHHOTO TIEpecMOTpa 00KaJOBAHHBIX CYJEOHBIX aKTOB
(ct. 274 AIIK P®), pe3ynbTaToM OCYLIECTBICHUS 3TON (PYHKIIMU, TOMUMO JOCTHKEHHS 00IIei
LU MpaBOCYAMsI, 3alUThl HApyLIEHHOIO IpaBa, SIBJSETCS YCTAHOBJIIEHHWE Ha TEPPUTOPUU
CyIeOHOro oOkpyra enumHooOpa3sHOM cyaeOHOHW mpakTuku, (opmupyemoit  Bwicmmm
Apoburpaxubim Cynom PO.

HccnenoBaHne 3aKkpeIUIGHHBIX B 3aKOHE CYIIECTBEHHBIX IPHU3HAKOB  IO3BOJISET
c(hopMyIHpOBaTh CIEAYIOLIEE ONPEIEICHUE KACCAallMOHHOTO ITPOU3BO/ICTBA.

KaccanronHoe npou3BOJCTBO - caMOCTOSITEIbHAsA CTaaus (MPaBONPUMEHUTENbHBIN IIHKII)
apOUTpaKHOTO IMpoliecca, CYIIHOCTh KOTOpPOM 3akirodaercss B MpoBepke (eaepaabHbIMU
apOUTpPaXHBIMU CyJaMU OKPYI'OB 3aKOHHOCTH BCTYNUBIIUX B 3aKOHHYIO CHIIy pELIEHHH,
NIOCTAaHOBJICHUH, OMpeeNieHNi apOuTpakHbIX CynoB cyObekToB P®D. Bonee momHO CymHOCTH
KacCallMOHHOTO NPOM3BOJCTBA B apOUTPaXHOM THPOILECCe XapaKTepU3yIOT CIlEAyIOIHe
NpU3HAKU:

- KacCallMOHHOE IPOU3BOJACTBO - OJUH M3 CHOCOOOB MEpecMOTpa CyJIEOHBIX aKTOB,
BCTYNMBILKX B 3aKOHHYIO CUIIY;

- KaccallOHHO€ TPOU3BOJCTBO OCYILIECTBISETCA CHELUATbHBIM 3BEHOM Cy/leOHOM
CHCTEMBI - (pefiepaibHbBIMU apOUTPAKHBIMU CYJaMH OKPYTOB;

- TIpoleccyanbHas 3ajJadya KacCal[IOHHOIO IIPOM3BOJCTBA - IIPOBEPKAa 3aKOHHOCTH
Cy/1eOHBIX aKTOB;

- IPEIMETOM KacCallMOHHOI'O IMPOM3BOJCTBA SBISAIOTCS BCTYNMBIINE B 3aKOHHYIO CHIIY
cyJeOHbIe aKThl apOUTPAXKHBIX CYA0B CyOBeKTOB PD 1 apOUTpaKHBIX aNeIIISIMOHHBIX CYI0B U
B CIIy4asiX, IPeAyCMOTPEHHBIX 3aKOHOM, - OIPEAEICHHS Cy/IbU KaCCalluOHHOW MHCTaHINH;

- HEOOXOMMOE OCHOBAaHME BO30YXIEHHs KAaCCAlMOHHOTO MPOU3BOJCTBA - KacCal[MOHHAS
kano0a I, HaIeIEHHOTO TTPaBOM KaCcCallMOHHOTO 00KajTOBaHUS.

KaccanronHoe npousBojcTBa B apOUTPaKHOM MPOLecCe BKIIIOYAET CISAYIOIINE 3TaIbL:

- BO30YX/IeHUE KacCallMOHHOIO IIPOU3BO/ICTBA;

- MOJITOTOBKA K PACCMOTPEHUIO KaCCAIIMOHHOH JKaI00bI;

- cynebHoe pa3oupaTeIbCTBO MO KaCCAIMOHHON kKanooe;

- BBIHECEHHE ITOCTAaHOBJICHUS.

Bo30yxneHue KaccallMOHHOTO MPOM3BOJCTBA - IE€PBOHAYAIbHBIM 3Talm KaccallMOHHOTO
NIEPECMOTPA, OTPAKAIOLIMI pa3pelIeHHe CyJIOM BOIIPOCa BO3MOYKHOCTH peajM3alliy IpaBa Ha
IIEPEeCMOTp CyJIEOHOr0 aKkTa B CyZie KacCallMOHHON MHCTaHILIMU.

[IpaBoBBIM OCHOBaHMEM (B LIMPOKOM CMBICJIE CIIOBa) BO30YXKIEHHsS IPOU3BOJACTBA B
apOUTPa)XHOM Cy/€ KacCallMOHHOM MHCTaHIMM SBISETCS COBOKYIHOCTb IPOLIECCYalbHbIX
IOpUINYECKUX (PaKTOB (FOPUAMYECKHI COCTaB), C CYIIECTBOBAHHEM KOTOPBIX IMPOIECCYyalIbHBIC
HOPMBI  CBSI3bIBAIOT  pealM3allMl0  3aUHTEPECOBAHHBIM  JIMIOM IIpaBa  KAaCcCALMOHHOIO
oOxanoBaHusi. B y3KOM CMbICIIE OCHOBAaHHMEM BO30YXIEHHUS KacCAI[HOHHOTO IPOU3BOICTBA
ABJISIETCA KacCallMOHHAs jkanoba, Hambosiee OYEBHMJHBIM 3JEMEHT HOPUAMYECKOIO COCTaBa
OCHOBaHHUS BO30YKJIEHHSI KaCCAI[HOHHOTO TIEPECMOTpa.

K »osnemeHTaM OCHOBaHMS BO30YXIEHHUS KAacCAllMOHHOIO IPOU3BOJCTBA, IOMHMO
KacCallMOHHOHN >KanoObl, MOXXHO OTHECTH CIEAyIoIIHMe IOpUAMYecKue QaxkThl: HaTU4ue Y
3asBUTEIIA XKaJ00BI cTaTyca cyOBbeKTa IepecMoTpa - JIMLA, HaJIeIEHHOIO IIPaBOM KaCCal[HOHHOI'O



00’KaJIOBaHUs; CyIIECTBOBAaHHE OOBEKTAa IEepecMOTpa - CYIeOHOro aKTa, IOAJIEKAIIETO
KacCallMOHHOMY TMepecMOTpy (BKJItOYash BCTYIUICHHE €ro B 3aKOHHYIO CHIIY); COOJIIOJICHHE
YCJIOBHH 00XaOBaHUs - TpeOOBaHUM K (pOopMe U CONEPIKAHUIO KACCAITMOHHOM Kallo0bl, CpoKa ee
MOJJa4M MJTM OOpAIeHHs 32 BOCCTAHOBJICHUEM MTPOMYIIICHHOTO CPOKA, TOPSIIKA TI0JauH JKaI00bI.

18.2. OOBEKT KaccallMOHHOTO MPOU3BOJICTBA

[Tonoxenus ctatpu 273 AIIK P® yctanaBnmBaiOT 00BEKT KacCAllMOHHOTO MEpecMoTpa, a
MMEHHO KakHe CyJeOHbIE aKThl MOTYT OBITh 00’KaJOBaHbl B CyJl KaCCallMOHHOW WHCTAHLIUHU, U
PETYJIUPYIOT COCTAaB CyOBEKTOB IpaBa KacCallMOHHOIO 00)KaJIOBaHUSI.

OOBEKTHl KAaCcCAIMOHHOTO IEPEeCMOTpa JIOJDKHBI COOTBETCTBOBATH JIBYM OCHOBHBIM
KPUTEPUSIM.

1. B KaccalluOHHOM TOPSZKE MOTYT OBITh OOKaJOBaHBI PEUICHUs apOUTPAKHBIX CYJIOB
NEepBOMl MHCTAaHLMU M TIOCTAHOBJICHUS ApPOUTPAXKHBIX CYIOB AaNeUIIUOHHOW WHCTAHIUH.
Hckrouenne cocTaBusioT cyaeOHbIe akThl, MpUHsTHIE Boicimm ApOutpaxkasiM Cygzom PO mo
nepBoi uHcTaHIWH (4. 2 cT. 34 AIIK P®), koTopsie HE MOTYT OBITH MPEAMETOM KAaCCALIMOHHOTO
IIEPECMOTPA.

[TomuMo pemieHMH M NOCTAaHOBJIEHHUH, T.€. CyJEOHBIX aKTOB, NPUHATHIX B IEPBOM U
aneJUIIUOHHON MHCTAaHIUU 10 CYLIECTBY CIOpa, B CyJ KacCallMOHHOW MHCTaHIIMU MOTYT OBITh
00KaJoBaHbl Takue CcyAcOHbIe aKThl, KakK OINpelIeleHUusl apOMTPaKHBIX CYAOB IEpBOM H
aneJUIIMMOHHON uHcTaHIMil (persnamentupyercs cr. 290 AIIK P®). Ilpu stom B cyn
KacCallMOHHON HHCTAaHLUHU MOJJIeKaT O00XalOBAHUIO OIpPENesICHUs,, NPUHATHIE B MEpBOH U
aneJuUSIIIMOHHON MHCTAHIUAX, yKa3aHHbie B ¢T. 188 AIIK P®, 1.e. onpenenenusi, BBIHECEHHBIEC B
BUJI€ OT/IEIBHOTO CyZIeOHOIO aKTa, M B ClIyyasX, Korjaa o0)kajJoBaHUE TaKOr0 BUAA ONpeAeIeHUN
npeaycMmorpero Konekcom PD, a Taxke Korna Takoe onpeneseHue NpensTCTBYeT JaIbHENIIEMY
JBIDKEHUIO J1en1a (TO ecTh 00BEKTUBHO CO3JaeT YCIOBUS JJIsl IPUHATHUS HEMPABUIBHOTO PEILICHHS
MO CYILECTBY CIOPA).

Crnenyer mpuHATH BO BHHMMaHHe, 4To corjacHo 4. 1 ct. 291 AIIK P® x oOnekram
KaCCallMOHHOTO MEPEeCMOTPa OTHECEHBI HE TOJBKO CyAeOHBIC aKThl HMKECTOSIIMX MHCTAHIIHM,
HO ¥ OINpE/EICHUs O BO3BPAIIEHUHU KACCAIIMOHHBIX ’kajl00, BEBIHECEHHBIE Cy/Ibel KacCalluOHHON
WHCTaHUMU enuHoiandHo. Kpome toro, B cuimy 4. 2 ct. 291 AIIK P® cyn kaccaimoHHoi
MHCTaHLIMK BIIPAaBE TAK)KE IEPECMATPUBATH APYTHUE ONPEACICHUS, MPUHATHIE B KACCALIMOHHOU
MHCTaHIMH, B TOM YHUCIJI€ KOJUICTHAJIbHBIM COCTaBOM, €CJIM O0KaJOBaHUE TaKUX ONpEIeNCHHMA
npeaycmotpeno AITK P®.

2. HeoOxomuMoe CBOHCTBO CyOeOHBIX aKTOB, IMOJJICKAIIUX  KACCAlMOHHOMY
00>KaJIOBaHUIO, - BCTYIUICHME UX B 3aKOHHYIO CHJIy Ha MOMEHT IPHUHATHUS OIpPEIENIEHUs O
BO30YKJIEHIH KacCAIllHOHHOTO TIEPeCMOTpa.

Ocobennocteio HOpM aeictByromero AIIK P®, perymupytomero mpousBOACTBO B
KaCCallMOHHOM WMHCTaHIMM, SBJIAETCS OTHECEHHWE K OCHOBAHMSAM KAaCCALlMOHHOI'O IEPECMOTpa
HaIpPaBJICHUE HAI30PHOM MHCTAHLMEH JAeJa JJI KaCCAallMOHHOTO IEPEeCMOTpa B COOTBETCTBHUHM C
4. 6 ct. 299 AIIK P®, T.e. 10 yCMOTpEHHIO CyAa HaA30pHOM MHCTaHIMM. OJHAKO U B 3TOM
cilydyae A BO30YXKJEHMsI KacCallMOHHOTO IPOM3BOACTBA HEOOXOAMMO COOTBETCTBYIOILIEE
oOpalieHue JInia, y4acTBYIOLIETO B Jelie, B CyJl Ha{30pHOW WHCTAHIUH.

18.3. CyOBeKThl KacCallMOHHOTO IPOM3BOJICTBA

CocrtaB cyOBEKTOB IpaBa KacCAIMOHHOTO 00XallOBaHUs, OXapaKTEpPU30BaHHbIN B CT. 273
AIIK P® kparko kak "nuna, ydacTBYIOIIME B J€ji€, a TakKKe HWHbIE JUIa B Clyyasx,
IIpeyCMOTpEeHHbIX HacTosuM Kogekcom", cienyet onpenensats ¢ yuetoM cT. cT. 40 u 42 AIIK
P®. CooTBETCTBEHHO, IPABOM KACCAIIMOHHOTO 00KaJOBaHUS HAJICIICHBI:

- CTOpOHBI;



- 3a8BUTEIM U 3aMHTEPECOBAHHBIE JIMIA - O JeJaM 0cO0O0ro MpPOM3BOJACTBA, MO JejiaM O
HECOCTOATENILHOCTH (0aHKPOTCTBE) U B MHBIX Cllydasx, npeaycMoTpeHHbIx AIIK PO;

- TPETHH JIUIIA;

- IPOKYpOp, TOCyAapCTBEHHBbIE OpraHbl, OpraHbl MECTHOTO CAMOYIIPABICHHS W HHBbIE
OpraHbl, OOpaTHBIIUECS B apOUTPaXKHBIA CyJ C MCKOM B 3allUTy HMHTEPECOB JAPYTHX JHUI] B
ciayvasx, npexycMoTpeHHbix AIIK PO.

K cyOmekTam mpaBa KacCaliMOHHOTO 00aJIOBaHUSI OTHECeHBI corjiacHo cT. 42 AIIK P®
JM1Ia, HE yYaCTBOBABIIME B JIeJe, O IPaBax U 005A3aHHOCTAX KOTOPBIX apOUTPaXKHbIHM Cya MPUHSI
cyneOnsnii akT. K TakuM cyObekTam MOTYT OBITh OTHECEHBI HE TOJIBKO IOPUAWYECKHE JIAIA U
rpax/laHe, OCYILECTBISAIOUINE NPEANPUHUMATENIBCKYIO JIEeSTeNbHOCTh 0e3  00pazoBaHMs
IOPUAMYECKOTO JINLA, HO U (PU3NYECKHUE JINLIA.

C MOMEeHTa MNpUHATHA CYIOM K TIPOM3BOJCTBY KacCallMOHHOM >kajo0bl yKa3aHHbIE
CyOBEKTHI MPHOOPETAIOT MTPABOBOE MOJIOKEHHE JINL, YIACTBYIOIIUX B JIETIE.

Cnenyer UMeTh B BUAY, YTO OTHECECHHE TEX WM MHBIX JIML, HE y4aCTBOBABIIUX B JEJE, K
cyOBbeKTaM KacCallMOHHOTO OO0KaJoBaHUS CBA3aHO C XapaKTepOM IPaBOBBIX IOCIEACTBUM,
BBI3BaHHbIX IPUHATHEM TaKOTO CyJIeOHOr0 aKTa:

1) cyneOHble aKTBl, pPE3OJIOTHBHAs YacTh KOTOPBIX HEMOCPEACTBEHHO COJEPKUT
IpeINUCcaHus O MpaBax U 00sI3aHHOCTSIX JIUL], HE IPUBJICYEHHBIX K YYaCTHUIO B JIEJI€;

2) cyneOHbIe aKThl, COEP)KAHUEM PE30JIIOTUBHOM YacTH KOTOPHIX IpaBa U 00S3aHHOCTU
JMILI, He NPHUBJICYCHHBIX K Y4YacTHUIO B jene, OyIyT ompenensaTbes (PaKTUYECKH, B pe3ysbTaTe
BCTYIUICHHUS B 3aKOHHYIO CHITy WJIM MCIIOJIHEHHSI JAHHBIX CyAeOHBIX akToB. K TakuM cyneOHBIM
aKTaM OTHOCSTCS, HallpUMEp, PELICHHs M IOCTAHOBJIEHHsS 00 YCTaHOBJICHUU HOPUAMYECKOTO
¢axTa, 0 MPU3HAHUY TIPaBa, O MPHUCYKICHUH K COBEPIICHUIO ICHCTBUI B OTHOIIEHHH 00OBEKTOB
IpaXXJIaHCKUX TpaB, UMEIOIIUX HENOCPEICTBEHHOE OTHOILIEHHE K JIUIy, HE NPUBJICUCHHOMY K
y4acTUIO B JieJie, a TaKKe CyAEOHBI aKT IO CIOpY, BBITEKAIOIIEMY U3 JOroBOpa, CHENKH,
pasperieHHoMy 0e3 yyacTusi CTOPOHBI I0T0BOpa, CACIKH.

18.4. Tlopsimox Bo30YyKICHHsI KACCAIIMOHHOTO TIPOU3BOJICTBA

Bo30yxnenune KaccalliOHHOTO TIPOW3BOJCTBA OCYIIECTBISAECTCS IyTEM TOJayd B
MPEyCMOTPEHHOM 3aKOHOM IOPSIIKE KAaCCAIMOHHOM KalloObl U MPUHSATHS €€ K MPOU3BOACTBY
KacCallMOHHON WHCTAHIIUH.

B cootBerctBuu ¢ HOopMmoii ct. 275 AIIK PO nopsaok nmogauu M ABUKEHUS KaCCallMOHHOMN
)Kaj100bI TPOUCXOAUT Yepe3 cya cyorekra PO, npuHsaBImMiA 00KamyeMblid Cy1eOHbIH akT. Takoi
MOPSZIOK SIBIISIETCS ONTHUMAIBHBIM, TaK KaK MPHU TOM >Kano0a MOCTymaeT B CyJl KacCallMOHHOU
WHCTAaHIIUA BMECTE C JIeJIOM, 0€3 KOTOPOTO pacCMOTpEHHE >kajmoObl HEBO3MOkHO. HapymeHnue
JAHHOTO TIpaBWJIa MOKET TIOBJIEYh CEPhE3HbIC HETaTHBHBIC TOCICACTBUS JUIS 3asIBUTEIIS:
BO3BpAIIICHUE KAaCCAI[MOHHOW KaloObl, a Tak)Ke HEBO3MOXKHOCTh BOCCTAaHOBJICHHS CpOKa
KacCallMOHHOTO O00’KaJOBaHMsI, MPOMYIIEHHOTO TIO0 3TOM MpHYWHE, KOTopas B CyneOHOU
MPAKTHUKE YaCTO HE TMPU3HACTCS YBAKUTEITHHOM.

CornmacHo 4. 1 ct. 276 AIIK P® cpok KaccalmOHHOTO OOXaJIOBAaHUSI COCTAaBJISIET IBa
MecsIia co JHS BCTYIUICHHS B 3aKOHHYIO CHITY 00KaJI0BaHHOTO CY/IeOHOTO aKTa.

COOTBETCTBEHHO, JIBYXMECSIUHBI CpPOK KACCAlMOHHOTO  OO0XKalOBaHWS  PEIICHUS
apOUTpaXHOTO CyJna TEepBOM HMHCTAHIIMH, KOTOPHIM 3aBEpIIAeTCs PACCMOTPEHHE Jena Io
CYIIECTBY, HAUMHACTCS M0 UCTEYCHHH MECSYHOTO CPOKAa CO JTHS MPUHSATHS PEIICHUs, €CIU He
MoJ/IaHa amneJUIAIMOHHAs Kano0a, WM CO JHS MPUHATHUS TOCTAHOBICHUS apOUTPAKHBIM CyJI0M
aneJUISIIUOHHON MHCTAHIIUH, €CIIU PEIICHHe He OTMEHEHO M HEe U3MEHEHO IMPH aleUIIInOHHOM
MePECMOTPE.

[Mopsimox u cpoku oOxanmoBanusi ompeneieHuit cormacHo cr. 188 AIIK P® umetor
HEKOTOpPhIE 0COOEHHOCTH. B KaccalimoOHHOM TOPSIIKE OTIEIBHO OT CyJeOHOTO aKTa, MPUHSATOTO
M0 CYIIECTBY CIIOpa, MOXET OBITh 00XAaJOBaHO OINpeACNieHUEe, BBIHECEHHOE B BHIIE
000c00JIEHHOTO CyneOHOTO aKTa, B ClydasX, KOTJa OO0XaJOBaHHE TaKOro ONpeaeiIeHUs



npeaycMorpero AIIK PO wnu korzna 3to onpeneneHue NpensTCTBYET JalbHENIIEMY IBUKCHUIO
nena. CormacHo 4. 3 cr. 188 AIIK P®, ecnu uHOM cpok 00kajqoBaHHA TakoTro poja
OTpeieTICHN B KOJIEKCE MPSIMO HE YCTAHOBJIEH, JKajo0a MOKET OBITh MOJjaHa B MECSIYHBINA CPOK
CO JIHSI BBIHECEHUS ONPEICIICHUS.

VYcranoBnenusii 4. 2 cr. 276 AIIK P® miecTUMECSYHBIA CpPOK, JOIYCKAIOIIHI
BOCCTAHOBJICHHE CPOKa KaCCAI[MOHHOTO oOxayoBaHus, B cuiy 4. 2 cT. 117 AIIK P® sasnsercs
IpeceKaTeNbHbIM U HE MOJUIEKUT BOCCTAHOBJIEHHUIO IIPH €T0 MPOITYCKE.

C MOMEHTa UCTEUEHUS ILECTU MECSLEB MOCIE OKOHYAHUSA CPOKA IMOJAa4M KAacCallMOHHOMN
KaJo0bl MpeKpaIaeTcs caMo NpaBo 3aMHTEPECOBAHHOIO JIMILA Ha KACCALlMOHHOE 00XKaJlOBaHUE.
ITpu 3TOM KaccanMoHHas *ajio0a He MOAJICKUT PACCMOTPEHUIO B JIOOOM cllyyae, HE3aBUCUMO
OT NIPUYUH MpoIycKa cpoka ee mojauu. B cumy u. 3 cr. 117 AIIK P® xoparaiictBo o
BOCCTAQHOBJICHUH CpOKa I0JIa4M KacCAllMOHHOW »asloObl MOAAeTCsl BMECTE C KacCallMOHHOU
Kajo00l U paccMaTpUBACTCS €IUHOJIMYHO CYAbEH KacCAallMOHHOW WHCTAHIMU B TATHIHECBHBINA
CPOK, O BOCCTaHOBJIEHMM CpPOKa YKAa3bplBA€TCAd B ONPEICICHUU O MNPHUHITHM KAacCallMOHHOU
xanoosl K mpousBoAcTBY (4. 4 cr. 276 AIIK P®). XonaTtaiicTBO O BOCCTaHOBJIEHMHU CpOKa
KacCallUOHHOTO O00’KaJloBaHMs paccMaTpuBaeTcs ©Oe3 U3BelleHuss M 0e3 ydacTus JIMIL,
ydacTBytouux B geine (4. 4 ct. 117 AIIK P®).

VYcranosnenusiit B cT. 277 AIIK P® nepeuennp TpeboBaHuil k (opMmMe U COAEPIKAHUIO
KaCcCallMOHHOM 5Kaji00Bbl SBJIETCS UCUEPIBIBAIOILINM.

Kaccanmonnass ’kanoba JOJMDKHAa TpPEACTaBIATh COOOM MHUCBMEHHBIM JOKYMEHT,
MNOJMUCAHHBIA JIMLIOM, MOJAIOLIUM >Kanoly, WM €ro NpeACTaBUTENIEM, HMEIOIIUM Ha TO
noiaHoMouusi. O0seueHHas B 00s3aTeNbHYI0 MUCbMEHHYIO (hOpMy kKajoba JOJKHA CoIepXkaTb
HEoOXOuMble CBeleHUs U pekBM3UTHl (4. 4. 2 - 4 cr. 277 AIIK P®), HecobmoaeHue
TpeOoBaHUil K GopMe U COAEPKAHMIO KacCAllMOHHOW kanoosl B cuny 4. 1 cr. 280 AIIK P®
BJICUET HETaTUBHBIE ITPABOBBIC OCIEACTBUS [l 3asIBUTEIISL.

B kaccannonHo}# jxano6e J0IKHBI ObITh YKa3aHbI:

- HAUMEHOBaHHE apOUTPAKHOTO Cy1a, B KOTOPBIHM IMOAAETCs KaCCallMOHHAS JKanooa;

- HaWMEHOBAaHMs JIMLA, [OJAIOUIEro Xajnoly, C yKa3aHHEM €ro IpoLEecCyalbHOro
MIOJIO’KEHUS, a TAaKKe APYIMX JIML, YYacCTBYIOIIMX B JI€J€, UX MECTO HAXOKIEHUS WJIN MECTO
JKUTEIIbCTBA;

- HaMEHOBaHWE apOUTPaXHOrO CyJda, MPUHSABLIET0  OOXKaJdyeMoe  pelIeHue,
IIOCTaHOBJICHHE, HOMEP Jiejia U JaTa IPUHATHS PELICHHUs], TIOCTAHOBJICHHMS, IPEIMET CIIOpa;

- TpeOOBaHUsS JHIA, IOJAIOUIETO >KajJo0y, O TMPOBEpPKE 3aKOHHOCTH 00XalyeMoro
CyeOHOTO aKkTa M OCHOBAHHS, MO KOTOPBIM JIMIO, MOJAIOIICE Kajnoly, 00KalyeT peIlIeHHE,
IIOCTAaHOBJICHHE, CO CCBUIKOW Ha 3aKOHbl WJIM UWHBIE HOPMATHUBHBIE IIPABOBBIE AaKTHI,
00CTOATENBCTBA JIeJ1a M UMEIOIIMECS B JIeNe J0Ka3aTeNIbCTRA;

- IepPEeYeHb MPUIIAraeMbIX K kKano0e TOKYMEHTOB;

- UHBIC CBEJICHUS, XONaTalCTBa.

3asBUTENb JOJDKEH yKa3aTh B KaCCALlMOHHOM jkajo0e KelaeMblil pe3ysbTaT mepecMoTpa ¢
YYETOM MEPEUHS MOJHOMOYHUN CyJa KaCCAllMOHHOW MHCTaHIMU, Ha3BaHHBIX B cT. 287 AIIK P®:
CJIEZyeT JIU OTMEHUTh WM U3MEHUTH 00’KaJTOBAaHHBIN aKT U MPU 3TOM MPHHATH HOBOE PELICHHE;
au0o ciefyeT nepeaarh €10 Ha HOBOE PAacCMOTPEHME; OCTABUTh MCK 0€3 PacCMOTPEHUs WM
NPEKpPaTUTh TMPOU3BOJACTBO IO JeNly; OCTaBUTh 0€3 HM3MEHEHHUS paHee NPHUHATHIA 1Mo Jeny
Cy/neOHBIN aKT.

K kaccannoHHo#t jxanode npuiararoTcs:

- Komusi 00KaTyeMoro cyJeOHOro aKTa;

- JOKYMEHTBI, MOATBEPHKAAIOIINE YIUIATy FOCYAAPCTBEHHOW MOUUIMHBI B YCTAHOBJIEHHBIX
NOpSZIKE W pa3Mepe WIX IIPABO HA IOJYYEHUE JIBIOTHI M0 YIIATE FOCYAAPCTBEHHOW IMOIJIUHBI,
a00 XOJAaTalCTBO O NPEOCTABICHUH OTCPOYKH, PACCPOUYKH YIUIAThl TOCYIAApCTBEHHOM
HOLUINHBI, 00 YMEHBILIEHUHU €€ pa3Mepa;



- JIOKyMEHTBI, NOJTBEP)KJIAIOLIUE HANpPaBJIE€HUE WIM BpYy4YEHHME JPYTUM JIMILIAM,
YYacTBYIOLIMM B Jefie, KONUM KacCalMOHHOW >Kajdo0bl M JOKYMEHTOB, KOTOpbIE Yy HHUX
OTCYTCTBYIOT;

- JIOBEPEHHOCTh WJIM MHOH JOKYMEHT, MOJTBEpPXJAIOLIME MOJTHOMOYMS Ha MOJIMHMCAaHUE
KacCallMOHHOM aJIo0BI.

Crnenyer ormetuts: B cT. 277 AIIK P® npsmo ykazaHo, 4TO 005S3aHHOCTb 3asBUTEIIS 110
BPYUYEHUIO KON kajo0bl U MpHJIaraéMbIX K HEMl TOKyMEHTOB MOXKET OBbITh MCIIOJHEHA IyTeM
HEMOCPEJCTBEHHOTO BpyUEHHsI IPYTHM JIUIaM, YYacTBYIOLIUM B Je€Jie, IUYHO MOoA pacnucky. 13
nyHkTa 3 4. 4 cr. 277 AIIK P® cnenyer, yTo moutoBasi KBUTAHIUS O HAIIPABJIICHUU JIMLIAM,
YYacTBYIOLIMM B JeJie, 3aKa3HbIX IHCEM C YBEJIOMJICHUEM SBISIETCS JOKYMEHTOM,
MOJITBEPKIAIOLIUM HCIIOJIHEHUE 3asBUTENEM OOS3aHHOCTH IO HAIPABJICHUIO APYTUM JIMILIAM,
YYacTBYIOLIMM B Jefie, KONUM KacCallMOHHOW >kKajdo0bl M JOKYMEHTOB, KOTOpbIE Yy HHUX
oTcyTCTBYIOT (4. 3 c1. 277 AIIK P®). Takum 00pa3zom, camo 1o cede OTCYTCTBHUE B MPHIIOKEHUN
K JKaj00e KapTouek 0OpaTHOTO yBEeIOMIICHHs, MOATBEP)KIAIOIIUX BPYUEHUE KOPPECTIOHICHIINH,
HE SBIISIETCS JePeKTOM (POPMBI B COJIEPIKAHHS KaCCAIIHOHHOH jKaIo0bl.

18.5. Tlopsimok paccMoTpeHus Jena B apOuTpakHOM Cye
KaccallMOHHON MHCTaHIIUU

[Ipouenypa NpUHATHS KacCAllMOHHOM »KamoObl K MPOU3BOJACTBY apOUTPa)KHOTO Cyna
onpeneneHa Hopmoit ct. 278 AIIK P®, B koTopoii yka3aHo, 4TO TOJIBKO KaccallMOHHAs kajooa,
MOJIaHHAas C COOIIO/IEHNEM 00s3aTeTbHBIX TPEOOBAHUM, SIBISETCSI OCHOBAHHEM JIJIsl BO3OYKICHUS
KacCallMOHHOTO MPOM3BOIcTBAa. HecooTBeTcTBHE (hOPMBI U COCPKAHMSI KACCAITMOHHOHN KAITOOBI
SBIISIETCS] TIPETMSATCTBUEM K NIEPECMOTPY U OCHOBAHUEM JJIsi OCTABICHUS Kajlo0bl O€3 JBIKEHUS
1o yctpaneHust Henoctatkos (cT. 280 AIIK P®) nu6o Bo3Bparienus xanoosl (ct. 281 AIIK PO).
B nmo0om ciiydae nuna, y4acTBYIOIIUE B JIeNie, BIPABE PACCUUTHIBATH HA PACCMOTPEHHE BOIIPOCa
0 TIPUHATUHU TU00 00 OcTaBieHUU 0e3 ABMKCHUS TOJAaHHOW jkano0bl HE MO3HEe MSATHIHEBHOTO
CpOKa CO JTHS MTOCTYTUICHHUS Kaja00bl B Cy1 KACCAITMOHHOW WHCTAHIINH.

OcraBneHne KacCalMOHHON kaoObl 0e3 MBMKEHUS MPOU3BOAUTCS apOUTPaKHBIM CYyJIOM
KAaCCAIlAOHHOW WHCTAHIIMM TIPU YCJIOBHH, YTO OHAa TIOJIaHA C HapyIIeHHEM TpeOOBaHMM,
ycranoBneHHbBIX AIIK P®, u odopmisiercs BBIHECEHHEM ONpEACICHHs, KOMHUS KOTOPOTO
HaIpaBJIsieTCs JUILY, MOJABIIEMY KaCcCallMOHHYIO kKano0y, HE MO3IHEE CIEAYIOMIeTo AHS TOoCIe
JIHSI €70 BBIHECCHUS.

B onpenenennn yka3piBaroTcs:

- OCHOBAHHS OCTaBJIEHHS KaCCAIMOHHOM »KaI00bI 0€3 IBIKEHUS,

- CPOK, B T€YEHUE KOTOPOTO JIUII0, TTOIABIIEE KACCAIIMOHHYIO KaI00y, JOJIKHO YCTPAHUTD
00CTOSITENLCTBA, TOCTY>KUBIIUE OCHOBAaHUEM IS OCTABJICHUS KAacCAIlMOHHOW >KanoObl 0e3
JBYKECHUS.

Ecnmu obcrosiTenscTBa, TOCTY>KMBIINE OCHOBAaHHEM [UISI OCTABJICHHSI KacCAIIMOHHOM
KajnoObl 0e3 JBIWKEHWs, OyIyT YCTpaHEHbI B CpOK, YKa3aHHBIH B OIpEACIICHHH Cy7a,
KaccallMOHHAs Kaio0a CUUTAeTCs MOJIaHHON B JICHb €€ NIEPBOHAYAILHOTO MOCTYIUICHHS B CYJ U
MPUHUMAETCS K MPOU3BOJICTBY apOUTPAKHOTO Cy/la KaCCAIIMOHHOW WHCTAHITUU.

B uHOM ciyuae, ecnm yka3zaHHbIE 0OCTOSITENbCTBA HE OYAyT YCTpaHEHBI, apOUTPaXKHBIN
CyJl BO3BpaIlaeT KacCallMOHHYIO KaJo0y W MpujaraéMbie K HEW JIOKYMEHTHI JIUITY, TTO/IaBIIEMY
Kaooy.

OcHoBaHUS BO3BpAICHHUS KaCCAIIMOHHOM KaJIOOBI:

- KaccallMoHHas jkano0a Mmojana JIMIOM, He UMEIOIINM TpaBa Ha 00KajnoBaHue CyIeOHOTO
aKTa B TOPSAKE KacCallMOHHOTO MPOM3BOACTBA, WJIM TOJaHA Ha CyACOHBIH aKT, KOTOPHIM HE
00aryeTcs B MOPSIIKE KACCAIIHOHHOTO MPOU3BOJICTBA;

- KaccalMoHHas kajgo0a rmojaHa 1mo UCTEUCHUH CPOKa MOJa4H KaCCallMOHHOM KaJI00bI U HE
COJICP’KUT XOJIaTAaHCTBO O €r0 BOCCTAaHOBJICHWUHW WJIM B BOCCTAHOBJICHHUHU IMPOIYIICHHOTO CPOKa
OTKa3aHo;



- JI0 BBIHECEHMs OINpEIENICHUS O MPUHATUU KACCAI[MOHHOM XayloObl K TNPOU3BOJACTBY
apOUTPa)KHOTO CyJa KacCallMOHHOM MHCTaHLMHU OT JIMLA, MOJABIIEr0 KacCallMOHHYIO Xkajoly,
MOCTYIIWIIO XO/IaTaliCTBO O €€ BO3BPALICHNH;

- HE YCTpaHEHbl OOCTOATENIbCTBA, IMOCIYXKUBIIWE OCHOBAHHWEM JUIsl OCTaBIICHHS
KacCallMOHHOM kajio0bl 0e3 IBUKEHMS, B CPOK, YCTAHOBJIEHHBIN B OIIPEAEICHUH CYa;

- €CIM OTKJIOHEHO XOJaTaiicTBO O MpeIoCTaBICHUU OTCPOYKH, PACCPOUKH YIIIAThI
roCcyAapCTBEHHOW MONUINHBI, 00 YMEHBIIEHUU €€ pa3Mepa.

ApOuTpaxHbIil Cy1 BHIHOCUT ONpe/IeiIeHNe O BO3BPAILCHUH KacCallMOHHOM 5Kan00bl, KOMUs
KOTOpPOTO HaIpaBieTCs JIMIy, I[OJaBIIEMy €€, BMECT€ C KacCallMOHHOW »kamo0oill u
npuiaraeMbIMHM K Hel ToKkyMeHTamu. HampaBieHue npoucxoauT He MO3/IHee CIeNyIOIEero JHs
1ocJie IHA BBIHECEHUs ONPEEIICHUS WIH MOC]IE€ UCTEUEHUS! CPOKA, YCTAHOBJIEHHOTO CYA0M JJIs
YCTpaHEHUsI OOCTOSTENbCTB, IOCITYKUBIIMX OCHOBAaHMEM JJIsI OCTaBJICHHUS KacCAllMOHHOM
XKanoObl 0e3 ABW)KEHUS €IUHOJIUYHO, B TOM YHCII€ U IPHU PEIICHWH B JAHHOM ONPEICICHUU
BOIMpoca 00 OTKa3e B y/JOBJIETBOPEHHM XOJATaliCTBAa O BOCCTAHOBJIEHUH IPOIYIIEHHOTO CPOKa
KacCallmoHHOTO oOkanoBanust (4. 2 cr. 276, u. 2 cr. 278 AIIK P®). Omnpenencaue o
BO3BPALIECHUN KAaCCAIL[MOHHOM KajJ00bl MOKET OBbITh 00KaJIOBaHO 3asBUTEJIEM B KacCAlMOHHOM
nopsake (4. 1 cr. 291 AIIK P®). Ilocne ycrtpaHeHHs OOCTOSITENBCTB, IOCITYXHUBIIMX
OCHOBAHMEM JJIsi BO3BpALICHUS KacCAllMOHHOM >kano0bl, BO3BpallleHHas jkanoba MOKeT ObITh
noiaHa moBTOpHO "B 06miem nopsiake” (cr. 281 AIIK P®D), T.e. ¢ coOMI0OCHIEM YCTaHOBICHHBIX
npaBuwi. CrenoBaTenbHO, NMPU UCTEUYEHHM CpOKa KacCallMOHHOTO O0XalloOBaHHWS HAa MOMEHT
MOBTOPHOM MOJIa4M KacCallMOHHOW aJlo0bl JINLIO, TOAaBILEE Kao0y, TOJKHO TaKKe HalpaBUTh
X0JIaTaliCTBO O BOCCTAHOBJICHUH MPOIYIIEHHOTO CPOKA.

IToaroroska k PacCMOTPCHHUIO ACJIa B KacCcallMOHHOM MHCTaHIIMU

Ha srtame moAroToBKM KaccallMOHHOW KaloObl K PaCCMOTPEHHIO apOUTPaKHBIM CYAOM
KacCallMOHHON WHCTAaHLMHU COBEPIIAIOTCS HEOOXOIMMBbIE ICHCTBUS JUISL CO3/IaHUsS YCIIOBHIA,
MO3BOJIAIOIIMX PELIUTh CIEeHUaTbHYI0 MpOoIllecCyalbHYIO0 3a7jadyy KacCallMOHHOIO MepecMoTpa:
U3BEIICHUE JIUI], YYaCTBYIOIIMX B JeJe, O BPEMEHH U MECTE PACCMOTPEHHs KacCallMOHHOU
)Kaj00bI TIOCPEJCTBOM HAIPABJICHUS OIPEICICHUS; pa3pelIeHHe XOAaTalcTB 00 oOecTieUeHHH
MCKa ¥ TIPUOCTAHOBJICHUH UCIIOJIHEHHUSI 00KAIIOBAHHBIX aKTOB; H3yUeHHE KACCAI[MOHHOM Kan00blI
U MaTepuajoB Jefia; IpeKpalleHue MPOU3BOJCTBA IO KaCCAMOHHOM Xajobe B cCiydasx,
npexycmorpeHHbIx AIIK PO.

[lo xomaraiicTBy 3asiBUTENs] BO3MOXKHO MPUOCTAHOBJIEHHE MCIIOJHEHHUS 00KalOBaHHBIX
CyJeOHBIX aKTOB (OTIpeNeNIeHUH, PEeLIeHUs] U ITOCTAaHOBIICHHS Cya MEPBOM U aneIsuOHHON
uHCcTaHui) cornacHo 4. 1 cr. 283 AIIK P®. IlprocraHoBieHrEe UCTIOTHEHUST 00’KaIOBAHHOTO
aKkTa, Kak IPaBWIO, JOJDKHO COMPOBOXAATHCS MPEIOCTABICHUEM 3asBUTEIIEM BCTPEYHOI'O
(GbUHAHCOBOTO OOECIeYeHHs, TO3BOJISIONIET0 BO3MECTUTh B OyIylIeM JApyrod CTOpOHE
BO3MOXHBIE YOBITKH OT MPHUOCTAHOBIIEHU. Jl0Ka3aTelbCTBA BCTPEUYHOTO O0ECIIEYCHUS JOKHBI
MPEIOCTABIIATHCSA BMECTE C XOAaTallCTBOM O MpUOCTaHOBIEHUU. [IprocTaHOBIEHNE UCTIOHEHUS
cynebnoro akra mo cmbiciy 4. 4 cr. 283 AIIK P® mpekparaercss mpu BCSIKOM 3aBEPLICHUU
KacCallMOHHOTO TEepecMoTpa, B TOM YHCIE MpPU BO3BPALLEHUU KacCAllMOHHOW >KamoObl U
IpeKpalleHn npousBoAcTBa nmo Hed. Cyn KaccallMOHHOM HMHCTAHIMM B 3aBHCHUMOCTH OT
OOCTOSITENLCTB  JIeNIa BIpaBe YCTAHOBUTh WHOM CpPOK TPUOCTAHOBJICHHS MCIIOJHEHUS
003KaJI0BaHHOTO CYJIEOHOT0 aKTa M yKa3aTh 3TOT CPOK B ONPEACTICHHH.

[Ipexparienue Mponu3BOACTBA IO KACCALIMOHHOM kanobe

IIpu Hanmuuuu ocHoBaHMsl, yka3aHHOro B 4. 1 cr. 282 AIIK P® (oTka3 or kaccanMoHHON
’Kaj00b1), TPOU3BOJICTBO B KACCAIIMOHHON MHCTAHIIMHU TI0 Kajobe, MPUHATON K pacCMOTPEHHIO,
HOJUIEKHUT OE3yCIOBHOMY IPEKPALICHUIO, €CIU TOJBKO 3TO HE MPOTUBOPEYHUT 3aKOHY U HE
MOBJIEYET CYIIECTBEHHOTO HAapyIIEHUs TMpaB APYyruX JMI, ydacTByromux B fene. llpu



OTCYTCTBUM IPENATCTBUN JUIsl IPUHATHS OTKa3a OT KacCallMOHHOMW kajo0bl, yKa3aHHbIX B CT. 49
AIIK P®, noBojb! KaccallMOHHOM 5kaj00bl HE MOTYT ObITh PACCMOTPEHBHI 110 CYILIECTBY, OTKa3 OT
Kano0bl He MPUHUMAETCS TOJBKO TOTJa, KOTJa 3TO MPOTUBOPEUUT 3aKOHY MJIM HapylLIaeT MpaBa
JPYyTUX JIMILI, HO HE CaMOT'0 3asBUTEIIS.

[IpaBoBBIM MOCHENCTBUEM MpEKpAllCHUs MPOU3BOACTBA MO KAaCCAlMOHHOHN Xanobe mpu
OTKa3e 3asBUTEJI OT KaJIOObI SBJSETCS 3alpeT MOBTOPHOrO OOpAILIeHUs TOTO XK€ JHLA B CyX
KaCCallHOHHOM HWHCTaHLMM 10 TEM JK€ OCHOBaHMSIM, [0 KOTOpPhIM Oblla 3asBiI€HA
nepBoHavyaybHas kanoba. [loaTomy He MOXkeT ObITh MpPUHATA MOBTOpPHAs *kajoba, KOTopas He
COJCPKHUT UHBIX JJOBOJOB O HE3aKOHHOCTU O0KaayeMOro akTa [0 CPaBHEHUIO C JIOBOJAMHU
nepBoHavanbHOM. Takas xanoba MoxeT ObITh Bo3BpamieHa 1o 1. 1 4. 1 c1. 281 AIIK P® BBUay
TOTO, YTO 3asBUTENIb YTPATHJI IIPABO HA 00XkKAJIIOBAHUE JAHHOT'O CyJEOHOr0 aKTa 10 3asBICHHBIM
UM paHee OCHOBaHMSM.

Cyz[e6Hoe pa36I/IpaTeJIBCTBO B Cyl€ KaccallMOHHOM WHCTaHIIUH

Paccmorpenue nen B cyae KaccalMOHHOM WHCTaHUMM corjacHo cr. 284 AIIK PO
OCYUIECTBIIIETCS 110 IpaBWJIaM, YCTAaHOBJEHHBIM JUIsI CyJla IEPBOM HMHCTAHLUU C YYETOM
O0COOCHHOCTEH KacCalMOHHOTO TPOU3BOJACTBA, OrPAHUYMBAIOIIMX BO3MOXXHOCTh MPUMEHEHUS
IIPaBUJI CYIOIPOU3BO/ICTBA, YCTAHOBJIEHHBIX JUIsl cyAa nepBoil nHctaHuu (paszaen 11 AIIK P®).

He mpumeHstoTcsi B KacCalluOHHOM TPOU3BOJICTBE IMPaBUIIA, YCTAHOBIECHHBIC TONBKO IS
NepBOM MHCTAHLIMM, WIM IpPaBUJIa, IPUMEHEHHE KOTOPBIX OorpaHuueHo Hopmamu ri. 35 AIIK
P®, nanmpumep:

- yyacTue apOUTpaXHBIX 3acenaremnei;

- cornanienre 00 U3MEHEHUH JI0TOBOPHOM MOJCYTHOCTH;

- IPUBJIEUEHUE IPYTOro OTBETUYMKA U 3aMEHA HEHAJIEKAIIET0 OTBETUNKA;

- U3MEHEHHE OCHOBAaHMs WIHM TMpeIMeTa HCKa, YBEIUYCHHE WM YMEHBIICHHE HCKOBBIX
TpeGOBaHUN;

- IPUBJICUEHHUE K YYACTHIO B JI€JIE€ TPETHUX JIMII;

- IPEABSABIICHUE BCTPEYHOIO UCKA;

- BeJIeHHE MPOTOKOJIa Cy1e0HOT0 3ace1aHusl.

Cpok paccMOTpeHHsI KAacCAllMOHHOM JKanoObl apOMTpPakHBIM CYJOM KacCAallMOHHOM
MHCTAHIIMK HE JOJHKEH MPEBBIIIATh MECSI] CO AHS MOCTYIUICHUS KacCAIl[MOHHOM kalloObl BMecTe
C JIeJIOM B apOMTpakHBIN Cy/ KacCAllMOHHON MHCTAHIIMM, BKIIFOYAas CPOK HA TIOJTOTOBKY JeNa K
cyneOHOMY pa30HMpaTeabCTBY U IPUHITHE CY1Ie0HOTO aKTa.

ApOuTpaxXHbIii CyJI KacCallMOHHOW WMHCTaHIMM paccMaTpUBAaeT [eli0 B CyAeOHOM
3aceJaHNM KOJIJIETHaJIbHBIM COCTaBOM CYJEil MO MpaBUiIaM PacCMOTPEHUs Jena apOUTpaKHbIM
CyJIOM IE€pBOM MHCTAHLIMM, 3@ HCKIIOUEHUEM IIOJIO)KEHUH, YCTAaHOBJIEHHBIX TOJIBKO MJIs
paccMOTpeHHsl Jiea B apOUTpakHOM CyJIe IEpBOIl MHCTAHIUH.

HesBka B cyneOHOe 3acemaHue apOMTPaKHOTO CyAa KacCallMOHHOW WMHCTAHLMHU JIMLIA,
MOJIaBIIET0 KAaCCAIMOHHYIO KalloOy, M IPYruX JIHIl, yYaCTBYIOUIUX B JI€J€, HE MOXET CIIy>KUTb
IPENSATCTBUEM JJISl PACCMOTPEHHUS Jiesia B X OTCYTCTBHE, €CJIM OHU OBLITH HaJJIeKALIM 00pa3oM
M3BEIICHBI O BPEMEHHU M MECTE CyIeOHOTO pa30MpaTebCTBRA.

IlepecmoTp onpexneneHuil cyia KacCallMOHHOW MHCTAHLIMU O BO3BPALEHUH KAaCCAL[MOHHBIX
Kajno0 ocymiecTBisieTcs: 0e3 uW3BemeHus CTopoH. JKanoObl Ha OmpeaesieHHs, BBIHECEHHBIC
CyAbEH KACCALMOHHONM WHCTAHIMM E€JUHOJIMYHO, PACCMATPUBAIOTCA CYJIOM KacCalMOHHOU
MHCTAaHIIMM B KOJIJIETHAJbHOM cocTaBe. JKamoObl Ha oOIpeaeneHusl, BBHIHECEHHBIE CYIOM
KacCallMOHHON WHCTAaHLUUHU KOJUJICTHAIBbHO (HAmpuMep, OINpeAeieHHe O MPEeKpalieHun
MIPOU3BOJCTBA IO KacCAIlMOHHOM jkanmobe - 4. 4 c1. 282 AIIK P®), paccmaTpuBaroTcst TeM ke
CYJIOM KOJUIETHAJIbHO, HO B MHOM CyAeOHOM cocTaBe (T.e. CyIbsSMH, HE YYaCTBOBAaBIIMMHU B
MPUHATHN 00KaITyeMoro ornpezaenenus). Paccmorpenue sxano6 B mopsiake 4. 2 cr. 291 AIIK PO
JOJDKHO OCYULIECTBIIATBCSA C  M3BEUIEHMEM CcTOpoH. [lo pe3ynbpraraM KaccallmOHHOIO
paccMOTpeHHsl kanoObl MPUHUMAETCS Cy/IeOHBIH aKT, UMEHYyEeMbI ONpeJeIeHHeM, KOTOpOe He



o0ayercsi, HO MOXKET OBITh IEPEeCMOTPEHO B HAA30pHOM TIOPSJIKE WM 1O BHOBb
OTKPBIBLIIMMCS O0CTOSATEIILCTBAM.

18.6. IIpenensl paccMOTpeHus Aeia B KACCAI[MIOHHON MHCTAHIIUU

[Ipenensl KaccallMOHHOTO TMEpecMOTpa B apOUTPaXHOM TMpollecce B  KadecTBe
3aKOHO/IATENIbHO  3aKPEIJICHHOTO HMHCTUTYTa OTPAaHWYMBAIOT COJACP)KAHHWE MPOBEPOUHOM
NESTENIbHOCTH, MPEIMETHBIX U (DYHKIHMOHAIBHBIX MOJTHOMOYHMA, CYIIHOCTH MPUHUMAEMOTO IO
pe3ynbTaraM IepecMoTpa MOCTAHOBJIEHUS apOUTPaKHOTO CyJa KaccallMOHHOW WHCTaHUuu. B
ctatbe 286 AIIK P® conepsxutcs obriee onpeaeneHue mpeieioB KacCaluoHHOTo MepecMoTpa, a
0oJsiee eTallbHO CYHIHOCTh JIaHHOTO MPOLIECCYATIbHOTO MHCTUTYTA OMPEIENISIETCs COJepKaHueM
npyrux HopM AIIK P®. VYcraHoBieHue npenenoB CyIeOHOr0 KOHTPOJS B KacCAllMOHHOM
WHCTaHIIUA OOYCIIOBJICHO TJIABHBIM 00pa3oM CIENHaIbHOM MpolecCyalbHOM 3aadei Kaccaluu
(mpoBepka 3aKOHHOCTH 00XAJIOBAHHBIX aKTOB) U JUCTO3UTUBHBIM HA4allOM CYAOINPOU3BOJICTBA
B apOWUTpaXHOM TMpOLECCe, TPEANOATAIONINM 3aBUCUMOCTh CyJIEOHOTO KOHTPOJIS OT
MpoleCcCyanbHbIX JAelcTBUN 3asBUTens. CorimacHo oO0meMy MpaBUily, C OJIHOM CTOPOHBI,
KAaCCAIlMOHHBIH KOHTPOJIb OTPAaHUYECH MPOBEPKOM 3aKOHHOCTH, T.€. MPABUILHOCTH NMPUMEHEHUS
HOPM MaTE€pUaJIbHOTO U HOPM MPOLECCYaATbHOIO MPaBa CyJaMU HUKECTOSIIIMX MHCTAHLUUNA MpU
NPUHATHA WMHU  oOkanmoBaHHoro akta. C JApyroil CTOpOHBI, TIPOBEpPKa 3aKOHHOCTH
00’KaJIOBAaHHOTO aKTa OCYIIECTBISIETCS B TMpelenax JJAO0BOJAOB KAacCAallMOHHOW JKamoObl U
BO3PAXXEHUW OTHOCUTEIBHO >KAJIOOBI, MPEICTABICHHBIX B CYJ KAacCallMOHHOW WHCTaHIIUU
JPYTMMHU YYaCTHHUKAMHU IIpoliecca.

OO0mmas 3a/1aua CyI0NPOU3BOCTBA B apOUTPAXKHBIX CylaX, 3akperuieHHas B cT. 2 AIIK PD
KAaK 3alluTa HapyUIEHHBIX @IpaB M 3aKOHHBIX HHTEPECOB YYAaCTHUKOB SKOHOMHUYECKHX
OTHOIIIEHUH, 00s13aTeNbHA U JIS CyJla KacCAIlMOHHOW MHCTAHIMH. OJHAKO OCYIIECTBIISATh TAKYIO
3allUTy CyJl KaCCallMOHHON MHCTAHIIMM JIOJDKEH KaK MPaBUIIO B TEX Mpejerax, B KAKUX CUUTAET
HEOOXOIMMBIM 3asBUTEINb KaCCAllMOHHOW 5KaJo0bl, a 3HAUUT, apOUTPAXKHBIM Cy]l KaCCAallMOHHON
WHCTAaHLUHA HE JIOJKEH NMPOBEPATh NMPABUIBHOCTh YPEryJUPOBAHUS CIIOPHOIO MAaTEPHUAIBHOIO
MPaBOOTHOLIEHUSI B 1EJIOM, YCWJIMS CyJa HAmpaBJISIIOTCA MPEXKJAE BCEr0 Ha YyCTpaHEHUE TeX
HapyLICHUA MpaB M 3aKOHHBIX HMHTEPECOB 3asBUTEINSA, HA KOTOPBIE 3asBUTEIb CCBUIAECTCS B
KaccanmoHHo# xanobe. Kak ykazano B 4. 1 cr. 286 AIIK P®, cyn xaccanimoHHON MHCTaHIIUU
paccMaTpuBaeT TakKK€ M BO3PAXEHUs JAPYyTHX JIML, YYacTBYIOIIMX B Jelie, Ha JOBOJBI
KaccallMoHHON xanmoObl. TakuM o00pa3oMm, CyJ KacCallMOHHOM MHCTaHLIMU HE JIOJKEH
paccMaTpuBaTh BO3PAKEHUsS IPYTUX YUYACTHHUKOB IMPOLECCA, €CIIM 3TU BO3PAXKEHUS HE UMEIOT
OTHONICHUS K JOBOJAM KAaCCAIIMOHHOW >Kalo0bl U 3aKITIOYAIOTCS B OCMAPUBAHUHU 3aKOHHOCTU
CyneOHOrO aKTa B YacTH, HE OOKaJoBaHHOW 3asBUTENeM. UTOOBI pACHIUPUTH MPEIACITBI
KacCallMOHHOTO MePeCMOTpa, IPYTHUE JINIA, YIACTBYIOIIUE B JIENE, TOJDKHBI TAKKE 0OpaTUTHCS C
KacCaIllMOHHOM KaI0001.

Cyny KaccallMOHHOW MHCTaHIIMM HE IMPEAOCTaBIIEHO IpaBa IO CBOEW HWHUIMATUBE
OCYUIECTBIISATh MPOBEPKY 3aKOHHOCTH 00KaJOBAaHHOTO aKTa B OCTaJbHOU YacTu. VckimoueHuem
sBiisieTcst mpaBuiio 4. 2 cT. 286 AIIK P®, ob6s3biBaroriee Cy 1 KacCallMOHHON WHCTAHIMH BBINTH
3a Mpenesbl JOBOJOB KacCAIllMOHHOM >Kano0bl MpH MPOBEpKe MPaBUIBLHOCTU MPUMEHEHUS HOPM
MPOIECCYaTBHOTO TPaBa, HapyIIEHUE KOTOPBIX COTIAcCHO 4. 4 cT. 288 siBiseTcs: 6e3yCIOBHBIM
OCHOBAHHUEM JJISI OTMEHBI 00KAJIOBAHHOTO CYJI€OHOTO aKTa.

B wactu 3 cratem 286 AIIK P® Hammo oTpakeHue crnenu(puueckoe IMPOsIBICHUE
B3aMMOCBS3M 3aKOHHOCTH U OOOCHOBAHHOCTH IpPH KAacCAllMOHHOW MPOBEpKE 00>KaJOBaHHOTO
akta. Tak, CyJ KacCallMOHHOW MHCTaHIMM HE HMMEET IpaBa CaMOCTOSITEIIbHO YCTaHABIMBATh
CYILIECTBEHHbIE OOCTOSATENbCTBA JeJa, MOCKOJIbKY 3TO SIBISIETCS MPEpOTraTUBOll Cyaa MepBOi U
aneJuUSIIIMOHHON MHCTAHLIUN, HAaJIEJICHHBIX TOJIHOMOYHSIMHU PacCMaTpUBATh JI€JI0 O CYIIECTBY.

JloBoaBpl KaccallMOHHOW >kamoObl cornmacHo 1. 4 4. 2 cT. 277 AIIK P® Ttakke mOIKHBI
U3TIaraThCs C YYETOM B3aMMOCBS3M 3aKOHHOCTH M OOOCHOBAaHHOCTHU CYJIEOHBIX akTOB. [loaToMy
3asiBUTEIb JOJDKEH HE IMPOCTO CChUIATBCA HA HENPABUIIBHOE YCTAHOBIIEHHWE CYLIECTBEHHOI'O



00CTOSATENHCTB, HO M YyKa3aTh Ha TE¢ HApPYIICHUS 3aKOHA M KOHKPETHBIX TPaB 3asBUTEIS,
KOTOpBIE, TI0O €r0 MHEHUIO, JOMYIIEHBbl W3-3a HEMPaBWJIBHOTO YCTAHOBJICHUS CYIIECTBEHHBIX
obcrositenscTB nena. Cya KaccallMOHHOM WHCTAHIIMU, UCXOS M3 JOBOJIOB KajloObl, MPOBEPSET
MPaBUIBHOCTh W TIOJHOTY YCTAHOBJICHHS CYIIECTBEHHBIX OOCTOSITENBLCTB Jefla M OLEHKU
MPEACTABICHHBIX JI0KA3aTEIbCTB, MPABUIHLHOCTh BBIBOJIOB CYy/a HIDKECTOSIIMX HWHCTAHIMKA O
MPABOBOM 3HAYCHHH YCTAHOBJICHHBIX OOCTOSTENBCTB.

C mpenenmaMu KacCallMOHHOTO TIEPECMOTpa CBsI3aH BOMPOC O TMPEACTABICHUU B CY[
KAacCallMOHHOM  WHCTaHIMM  JOTMOJIHUTENbHBIX  JOKa3aTenbcTB. [IpsMoro 3ampera Ha
MPEJOCTaBICHUE B CyJ KaCCAallMOHHOM MHCTAHIIMH JTOTIOJHUTEIBHBIX JOKA3aTeIbCTB, KOTOPHIC
He ObUTH MpEICTaBIEHBI IIPH PACCMOTPEHUH criopa 1o cyuiecTBy, Kogexe PD He conepkuTt, HO B
cuny 4. 2 cr. 268 AIIK P® B0O3MOXHOCTh NPUHATHS TOTOJHUTEIBHBIX JOKA3aTENbCTB,
MPEJICTABICHHBIX MOCIE MPUHATUS PEIICHUS CYJOM MEPBOW MHCTAHIIMU, 3aBUCUT OT CYJeOHOTO
ycMoTpenusi. [1oCKOIbKy Cylly KacCallmOHHOW WHCTAHIIMM TPEAOCTaBIICHO MPaBO IPOBEPATH,
COOTBETCTBYIOT JIM BBIBOABI Cy/Ja HIDKECTOAIIUX HHCTAHIUNA O NPUMEHEHWH HOpPM IpaBa
YCTAaHOBJICHHBIM OOCTOSITEITLCTBAM JieJia M COOpAaHHBIM JJOKA3aTEeIbCTBAM, TO ATO MPEAIOJIaracT
OLICHKY CYyJOM KacCCal[MOHHON HMHCTaHIIMU JO0Ka3aTeNbCTB, OTHOCSIIUXCS K CYIIECTBEHHBIM
00CTOSATENHCTBAM JI€J1a, YTO HE HMCKIIOYACT BO3MOXXHOCTH 0 YCMOTPEHHUIO CyJa HCCIIEI0BATh
JIOTIOTHUTEIHHO MPEICTAaBICHHBIE 1I0Ka3aTeIbCTRA.

OpnHako pe3ynbTaTOM OILIEHKHM COBOKYMHOCTH HMMEIONIUXCS B JIEJI€ M JIOMOJHHUTEIbHBIX
JIOKA3aTeNbCTB HE MOXKET CTaTh YCTAHOBJCHHE HOBBIX OOCTOATENBCTB Jelia CyAOM
KaccalMoHHOM MHcTaHwH (m. 3 4. 1, u. 2 ct. 287 AIIK P®). [IpaBoBble mocieacTBusi Takou
OILICHKHM J0Ka3aTelbCTB 3aKJII0YAalOTCsl B HAMpaBICHMM JieJla Ha HOBOE PACCMOTPEHHE, €Cld
BBIBOJIBI, COJIEpXKAIINECs B 00XalyeMOM CyAeOHOM aKTe, HE COOTBETCTBYIOT HMCCJICIOBAHHBIM
CYyJIOM KacCallMOHHOM MHCTaHIIUU JI0Ka3aTeNbCTBaM. HelomyCcTUMBIM SIBIISIETCS IPUHSTHE CYA0OM
KacCaIl[MOHHOW HMHCTAHIIUM, IIOCJIE OTMEHBEI O0KaJIOBAHHOTO aKTa, HOBOI'O IIOCTAHOBJICHUS IIO
CYIIECTBY CIOpa Ha OCHOBE OIICHKM HCCIEIOBAaHHBIX MPH KACCAIMOHHOM TMEpecMOTpe
JIOKA3aTeIIbCTB.

18.7. TTonHOMOUMS apOUTPAKHOTO CyJ1a KACCALIMOHHOW MHCTAHIUH

@OyHKIMOHANBHBIE TOJHOMOYHS —apOMTPa)kHOTO CyJa KacCallMOHHOM WHCTaHIUH
3akperieHsl B cT. 287 AIIK P® B Buae ucuepnsiBaromiero nepedns. CoaepkaHrue mMOJTHOMOYMI
CyJla KacCallMOHHON MHCTaHILMU OINPEAEISAETCS TEMU AEHCTBUSIMH, KOTOPBIE CyJl KacCallMOHHON
MHCTAHIIMM B CHIIy NPEINUCaHHUM 3aKOHA BIpaBe M 005S3aH MPEeANpPHUHSATH, C OJHOW CTOPOHBI, B
OTHOIICHUU 00XKaJTyeMOro CyJeOHOro aKkTa, ¢ APYroi CTOPOHBI, K CIIOPHOMY ITPABOOTHOIICHHUIO.
Takue elcTBHS CBOASTCS K HECKOJIBKHM OCHOBHBIM BHJIaM.

Cyn xaccanimoHHON MHCTAaHIUM cornacHo cT. 287 AIIK P® moxeT ocTaBUTh 00KaryeMblii
akT 0e3 U3MEHEHUs, OTMEHHUTDb €Tr0 WM U3MEHUTH, IPUHITH HOBBIN CyZ€OHBIN aKT MO CYIIECTBY
CHopa, MpPEeKpaTHTh MPOU3BOJICTBO IO eIy WIM OCTaBUTh HCK 0e3 paccmorpenus. Ilo
CIIOXKUBIIEHCA TpaKTUKE M3MEHEHHE CyJeOHOro akTa HMeeT MECTO TOorjga, Korga Ccyn
KaCcCallMOHHOM MHCTAHLIMM HE NPUHMMAET HOBOT'O, MPOTHUBOIIOJIOKHOTO PELIEHUS MO CYLIECTBY
CIopa, a BHOCUT HEKOTOpbIE U3MEHEHUS B 00)KaJOBaHHBIN Cy/IeOHBIN aKT (HapuMep, yTOUHSET
pa3mep MPUCYKIEHHOM K B3bICKaHMIO CyMMbl). [IpuHATHE CylIOM KacCallMOHHOW HMHCTAHIIMU
HOBOT'O pEIleHHUs] MpPEeCTaBisieT co00il pa3pelleHre cropa Mo CyLIecTBY, HO MPHUHIUIHAILHO
HO-APYTrOMy, Y€M 3TO CJAEIaHO CyJeOHOW WMHCTaHLMEH, aKT KOTOpoW mepecMaTpuBaercs. 1o,
Kakie KOHKPETHO IIOJIHOMOYHUSl apOUTPakKHOTO CyJa KacCallMOHHOM HMHCTAHLWU JOJIKHBI
IPUMEHATHCS, 3aBUCUT OT MPEACNIOB  KACCAallMOHHOIO  IepecMoTpa M OCHOBAaHUM
(mporeccyalbHBIX  IOPUINYECKHX (PAKTOB), C KOTOPHIMH HOPMBI TPOIECCYyaTIbHOTO TIpaBa
CBA3BIBAIOT IPUMEHEHNUE MTOJTHOMOYHIA.

Ecnu xaccanmoHHBIA NIEPECMOTP OCYILIECTBICHHBIN B MpeJieNiax, YCTAHOBJIEHHBIX CT. 286
AIIK P®, He BBIIBUT HECOOTBETCTBHUS OOXKAIyeMOro akTa HOpPMaM MaTepHalbHOTO |
MPOLECCYaTbHOTO TIpaBa, AapOUTPaXKHBIM CyJ KacCallMOHHOM WHCTAHIMM OCTaBlsieT 0e3



U3MEHEHHUsl MOJIBEPTHYTHId MEPECMOTPY CYyJIEOHBIM aKT, OrPaHUYUBASACH KOHCTAaTallUEH €ro
NPaBUIBHOCTH M HE BMELIMBAACh B PE3YJbTAT PEryJUPOBAHUS CIIOPHOIO MPABOOTHOILEHHS,
JOCTUTHYTBIM B CyJi€ TMEPBOM WM anesuianuoHHON mHcTaHuui (. 1 4. 1 ct. 287 AIIK P®). B
TOM cCiyd4ae, KOTJa MpU KacCallMOHHOM TNepecMOTpe OOHapyKMBAIOTCS HapyLICHHS HOPM
MaTepUaJIbHOrO TpaBa WM TaKHe HApyLIEHWs HOPM IMPOLECCYyallbHOTO IIpaBa, KOTOpPbIE
SBIISAIOTCSA 0€3YCIOBHBIMU OCHOBAHUSMH OTMEHBI, apOUTPAKHBIN Cy/1 KaCCAIlMOHHOW MHCTAHIIUU
B 3aBUCHMOCTH OT XapakTepa HapyLIEHUH TMpPUMEHSET T€ WIM WHbIE [OJTHOMOYHS,
npeaycMOTpeHHbIe 1. 1. 2 - 6 4. 1 cT. 287 AIIK P®.

ApOUTpaXHOMY CyAy KacCallMOHHOW MHCTAHIMH B ILEJSX MPOLECCYaTbHOH SKOHOMHUH U
JOCTH>KEHHS LEIU 3alUThl HApYLIEHHOTO MpaBa MNPeJOCTaBICHO MOJHOMOYUE MPUHATH HOBBIM
CyAeOHBI aKT MO CYIIECTBY CIOpa, HEMOCPEACTBEHHO BO3ACHCTBYIONIMNH Ha CIIOPHOE
MaTepuaIbHOE MPABOOTHOILICHHE, B CIy4yae OTMEHBbl WJIM M3MEHEHHsI 00KaTyeMoro akra
MOJIHOCTHIO WM B yacTH. IIpu 3TOM cyn KaccallMOHHOM MHCTaHIIMU BIPABE YJIOBIETBOPUTH WIIH
OTKa3aTh B YJOBJIETBOPEHUU UCKOBBIX TPEOOBAHUN MOJHOCTHIO MIU B YACTH, YBEIHUYUTH HIIU
YMEHBIINUTH pazMep npucyxaeHHoro. Kak cienyer u3 4. 2 cr. 287 AIIK P®, cyn kaccannoHHoM
WHCTAaHIIMM HE MOXKET YCTaHAaBIMBATh OOCTOSTENbCTBA Jella, MOITOMY HPUHSATHE HOBOTO
CyZ1e0HOro aKTa Mo CYLIECTBY CIIOpa JOMYCTUMO JIUIIb [IPU HAJIUYUK OCHOBAHUI, yKa3aHHBIX B
n. 2 4. 1 ct. 287 AIIK P®. Cyn kaccalmOHHONW MHCTaHIIMU MPUHUMAET HOBBIA CyNeOHBIN aKT,
€CIM BCE CYILECTBEHHBbIE OOCTOSTENbCTBA Jejla, HEOOXOAMMbIE MJii HPUMEHEHUS HOpM
MPOLIECCYaJILHOTO MTpaBa K CHOPHOMY OTHOIIEHHUIO, yCTAHOBJICHBI B MIEPBOM UJIU AllEUISILIMOHHON
UHCTAaHIIMM TIOJHOCTBIO U TMpaBWJIbHO (B COOTBETCTBUM C HUMEIOUIUMHUCS B Jelie
J0Ka3aTeNbCTBAMU), HO CYJOM TEpPBON WU aneuUISIMOHHOW WHCTAHIIUNA HEBEPHO MPUMEHEHBI
HOPMbI MaT€pHAJILHOTO MpaBa.

HoBennoii mpoueccyanbHOTO 3aKOHOJATENbCTBA SIBISIETCA MPABUJIO, 3aKPEIUISIOLIEe
0053aHHOCTh CyJa KacCalMOHHOM MHCTAHIMU CaMOMY IpPUHATh HOBBIM CYJIEOHBIH akT IO
CYIIECTBY cmopa, 0e3 mepedadyd Jella Ha HOBOE PACCMOTPEHHE, €CIM paHee JeJo yke
HaIpPaBJIJIOCh HA HOBOE PACCMOTPEHME U3 KACCALMOHHON MHCTAaHIMHU. OJHAKO 3TO IPAaBUIO HE
MOXET PacCMaTpUBATbCA KAK MNPEIOCTaBICHUE CYyJy KAacCCAallMOHHOW HWHCTAaHUMU NpaBa IpHU
MOBTOPHOM KacCallMOHHOM PAacCMOTPEHHH JiejIa BOCHOJHATH HEJOCTAaTOYHYI0 0OOCHOBAHHOCTH
obkamyemMoro cyaeOHOro akTa. B 3ToM cirydae BO3MOKXHOCTh IPUHSTHS HOBOTO CYJIeOHOTO aKTa
00yCJIOBJICHO OTCYTCTBUEM OCHOBaHMU JUIsi BO3BpALICHUS JIela Ha HOBOE pacCMOTpEHHE,
npeaycMoTpeHHbixX 1. 3 4. 1 ct. 287 AIIK P®.

[IpunsiTHE HOBOrO CyAE€OHOrO aKTa M HEMOCPEICTBEHHOE YPETyJIUpPOBaHHE CIOPHOTO
MIPaBOOTHOLIEHUS CyJI0M KaCCallMOHHOW MHCTAHIIMM MPU HAJIMYUU OCHOBAHMH, YKa3aHHBIX B 1I. 3
4. 1 cr. 287 AIIK P®, He nomyckaercs, B 3TOM CiIy4ae CyJ KaCCallMOHHOM MHCTAaHLUHU 00s3aH
HallpaBUTh J€JI0 Ha HOBOE pPAcCMOTpeHHE. TakuMU OCHOBAaHMSMH SBJISIOTCS JIBA BHJAA
npoleccyanbHbIX (DaKTOB.

B onHOM ciydae n1eno0 MoJUIeKUT HANPABICHUIO HA HOBOE PACCMOTPEHHE HE3aBUCHMO OT
NPaBWIBHOCTH pa3pelleHus cropa, ecii oOHapyKeHbI peaycMoTpeHHsbie 4. 4 ct. 288 AIIK PD
HapylIeHUsT HOPM TpollecCyalbHOr0 MpaBa, SBISIOUIMECS O€3yCIIOBHBIM OCHOBAaHUEM st
OTMEHBI 00’KaJIOBAaHHOTO CyIeOHOTO aKTa.

JlpyrumM OCHOBaHHUEM JJI1 HOBOI'O PACCMOTPEHHS SIBJSETCS TAKOE HECOOTBETCTBUE BBIBOJIOB
o0xalmyeMoro cyneOHOro axkTa O TpaBax H  OOSA3aHHOCTAX YYAaCTHHUKOB  CIIOPHOTO
MIPABOOTHOUICHHS] YCTAHOBJIICHHBIM IO JENy OOCTOATENbCTBAM WJIM HMMEIOIIUMCS B JIelie
JI0Ka3aTeNNbCTBAM, KOTOPOE HE TMO3BOJISAET IPaBWIIBHO IPUMEHUTH HOPMBI MaTEPUAIBHOIO IpaBa
JUIsl yPETyJIMPOBAaHUs CIOpa HEMOCPEACTBEHHO B CyJE KAacCallMOHHOW HMHCTaHIMH. IIpu sToMm
ClIelyeT YYHUTHIBaTh CHEUU(UKY JOKA3bIBaHUS CYIIECTBEHHBIX OOCTOSATENBCTB Jefla B
COCTSI3aTeIILHON MOJIEIN apOUTPaKHOTO TIPOM3BOJCTBA. APOUTPaKHBIM CyJ TEpPBOH WIH
amneJUIALIMOHHOM HMHCTAaHIMMA, HCXOAS M3 HCKOBBIX TpEOOBaHMI M BO3pAaXCHUWH HA HUX,
ompenenseT MNpeAMeT JOKa3blBaHMs, KPYI IMOJUIEKAIUX YCTAHOBICHHIO CYIIECTBEHHBIX
OOCTOATENILCTB Jiefla U pacrlpeaesser OpeMs AOKa3bIBaHUS MEXKIY JIMIIAMH, YYaCTBYIOIIUMH B
nene (ct. 65, 4. 2 ct. 66 AIIK P®). Eciii, HEecMoTps Ha MpeIIo’)KeHUE Cy/1a, COOTBETCTBYIOIIHE



JI0Ka3aTeNIbCTBA HE ObUIN MPEICTABJICHBI, @ IPEICTaBICHHbIE JOKA3aTeIbCTBA HE MOITBEPKIAIOT
a100 MPSIMO ONPOBEPraloT HAIMYME KAKUX-THOO CYLIECTBEHHBIX OOCTOATENBCTB J€da, TO 3TO
HENlb3s PacICHUBATh KaK HETOJHOE YCTAHOBJICHHE (PAKTHUECKUX OOCTOSATENHCTB, MMEIOIINX
3HaueHue A Jena. B Takod cuTyauuu y cyAa KacCallMOHHOW MHCTaHIUH OTCYTCTBYIOT
OCHOBaHUS JUIsl HAIIpaBJIEHMsI JIeJla Ha HOBOE PACCMOTPEHNE, TOCKOJIBKY BBIBOJIBI CyJla O HOpMax
MaTepHaIbHOIO MpaBa, NIPUMEHUMbIX K CIIOPHOMY OTHOIICHHUIO, MpaBax U OOS3aHHOCTAX €ro
YYaCTHUKOB JOJKHBI OBITh CAENaHbl UCXOAS U3 COBOKYIMHOCTH HMMEIOIIMXCS JOKA3aTeNbCTB U
YCTAHOBJICHHBIX, @ HE IpeNIojaraéMblXx OOCTOSATENbCTB. EcaM mpu paccMOTpeHMH criopa Io
CYILECTBY INpPEAMET JOKa3blBaHMUsI HE ObLI ONpENEeH CyAOM IOJHOCTBIO, CyJa HE MPEeIIOKHII
CTOpPOHAM JI0Ka3aTh KaKHe-JIMOO CYIIECTBEHHbIE Ul Jejla 00CTOATENbCTBA, TO MPHUHATOE MpPU
ATOM PELLEHUE HEIb3sI CYUTATh 3aKOHHBIM U 00O0CHOBaHHBIM.

Jlpyroii  HOBEUIOW MPaBOBOTO  PETYJIMPOBaHUS  (YHKIMOHAJIBHBIX  MOJTHOMOYUI
apOUTPaKHOTO Cy/Ja KAaCCAllMOHHOW MHCTaHIUU siBisgeTcs mpaBwio 1. 4 4. 1 cT. 287 AIIK PO,
JIOTMYHO JOMOJIHAoIee HOpMy M. 2 4. 1 31oi crathu. OOHapyXMB BHOBb NPU MOBTOPHOM
KacCallHOHHOM IIEPECMOTPE HECOOTBETCTBHE BBIBOJOB IPOBEPSEMOr0 CyJeOHOro akra
YCTAHOBJIEHHBIM 1O Jieny (DaKTHYECKUM OOCTOATENbCTBAM WM MMEIOUIMMCA B JIeje
JI0Ka3aTeNbCTBAM, CYJl KaCCAallMOHHOM MHCTAHIUMU HE MOXXET NPUHATH HOBOE pEIIEHUE IO
CyliecTBy crnopa B cuiy 3ampeta 1. 3 4. 1 ct. 287 AIIK P®. B stom cnydae neno HampaBisieTcs
Ha PAacCMOTPEHHE B JIPYroil apOUTPakKHBIA Cy[, BXOISIIMNA B COCTaB CyJeOHOTO OKpyra, Ha
TEPPUTOPHUIO KOTOPOTO PACIPOCTPAHSIETCS IOPUCAMKIMS CyJa KacCalMOHHOM WHCTaHIWM,
paccMaTpUBaIONIETO KAJIO0Y.

OTMEHMB HE COOTBETCTBYIOIEE 3aKOHY IMOCTAaHOBJICHUE aNECIIALMOHHON MHCTAHLUU, CY[
KaCcCallMOHHON MHCTaHIIMM HE JOJDKEH MPUHUMATh HOBBIA CyZ€OHBIN aKkT U HANpaBiIsATh AENI0 Ha
HOBOE PAacCMOTPEHHUE, €CIM PEIICHUE CyJa NMEepPBOM MHCTAHLMM SBISETCS 3aKOHHBIM. B TakoMm
Cly4yae pelleHHEe CyJia TEPBOM WHCTAHIHUMU JOJKHO OBITh OCTaBJICHO B CHjE (B OTJIIMYHE OT
ocTaBieHus 0e3 u3mMeHeHus o 1. 1 4. 1 cr. 287 AIIK PD).

Cyn kaccallMOHHOM HMHCTaHIIMM HE TNPUHUMAET HOBOTO CYyAEOHOrO akTa IO CYIIECTBY
Cliopa M TOTJa, KOrjla YCTAaHOBUT IMPABOBBIE OCHOBAaHUS, MPEIyCMOTPEHHbIE CT. cT. 148, 150
AIIK P®: He BBINOJHEHbI YCIOBHS Ui OOpalleHUs B apOUTPaKHBIA CyA, WM CIOp He
HOJUIEKUT PACCMOTPEHUIO B ApOUTPAKHOM CyJe, WIM IO Jely YTBEPXKAEHO MHUPOBOE
coryamieHue. B 3ToM ciydae cyn KaccallMOHHOM WHCTAHIMHM JIOJDKEH OCTaBHTh HCK 0e3
PacCMOTPEHMSI WM IPEKPATUTh NPOU3BOACTBO IO ACITy, IPUYEM U TOTZA, KOTJa 3TO CBSI3aHO C
BBIXOJIOM 32 TPEEIIbl JOBOJIOB KaCCAIIMOHHOM 5KaI00BbI.

Hampasiigg neno Ha HOBOE PAacCMOTPEHHE, CyJA KacCallMOHHOM WHCTAHIIMH YKAa3bIBAET
HEIOCTAaTKH, KOTOpble HEOOXOIMMO YCTPaHUTh IPU HOBOM PACCMOTPEHHUH, HO HE MOXKET
npepenaTe UCcXoJ cyAeOHOro paz0oMpaTenbCTBa, COOTBETCTBEHHO YKa3bIBaTh, YTO KAKHE-TO
OOCTOSTENICTBA YCTAaHOBJICHbI WM HE YCTaHOBJICHBI, YTO K CIIOPHOMY IPaBOOTHOIICHHUIO
MOJUJIC)KAT IIPUMEHEHUIO TAKas-TO HOpMa IIpaBa, a MCK CIEAyeT yAOBIECTBOPUTh MM OTKa3aTh B
HeM. CyJI KacCallMOHHOM MHCTAHLUUU JOJDKEH JIMIIb TNPEUIOKUTh Cyay TEpBOM WU
aneJUIIMOHHON MHCTAHIMU IIPX HOBOM PAacCMOTPEHUH OLEHUTHh T€ WIH UHBIEC JOKA3aTEIIbCTBA,
YCTaHOBHUTH HAJMUYME TEX WM MHBIX CYIIECTBEHHBIX OOCTOSITEIBCTB J€ja, CIENaTh BBIBOJBI O
TOM, TOJUIEKAT JIM MPUMEHEHUIO K CIOPHOMY OTHOLICHMIO KOHKPETHBIE HOpMBI Ipasa. lIpm
TOM CJEAYyeT MUMETh B BUAY, 4TOo B cuiay 1. 15 4. 2 ct. 289 AIIK P® Takme yxazaHus
apOUTPaXXHOIO0 CyAa KAaCCAallMOHHOW HWHCTAHIMHM, B TOM YHCJIE IO TOJIKOBAaHHIO 3aKOHA,
00s13aTeNIbHBI JJ1s1 apOUTPasKHOTO Cy/1a, BHOBb PACCMaTPUBAIOLIETO JEIIO.

18.8. OcHOBaHMS 1711 U3MEHEHHUSI M OTMEHBI CyICOHBIX aKTOB
apOUTPaXHBIX CYOB MEPBOU U aNeUISIIIMIOHHONW WHCTAHIIUHA

OcHoBaHMsl Ul U3MEHEHMsI WIM OTMEHbI O0XaJIOBAaHHBIX aKTOB PETJIAMEHTHPOBAHBI CT.
288 AIIK P®, ycranaBmuBaromeid mpeAenbl pealu3alud (YHKIMOHATIBHBIX MOJTHOMOYHMA



apOUTPaKHOTO Cy/1a KaCCAIlMOHHON MHCTaHIIMU 10 U3MEHEHHIO, OTMEHE 00)KaJIOBaHHBIX aKTOB B
3aBUCHUMOCTH OT 3THUX OCHOBaHHUIA.

OcHoBaHHMEM JUIsI OTMEHBI 00XKaJIOBAHHOTO CyZeOHOTO aKTa B KaCCAIIMOHHON WHCTaHIUH
SBIISIETCSL TIPEXKIE BCErO HE3aKOHHOCTH MPOBEPSEMOT0 aKTa, HECOOTBETCTBHE €0 TPEOOBaHUSAM
HOpM MaTepHUajbHOTO M MpolieccyalbHOrO mpasa. HapyuieHuem HOpM MaTepuaiabHOIO IpaBa
KaK OCHOBaHUEM J/JIsi OTMEHBI CyJeOHOro akTa B KacCAllMOHHOW MHCTaHIUU SIBISETCS KpoMe
HENPaBWJILHOTO MPUMEHEHMsI 3aKOHA TaKXe HEMpPaBWIBHOE HCTOJIKOBAHHE 3aKOHA, HEBEPHOE
ySICHEHHE €T0 CyTH M OyKBaJIbHOTO 3HAYEHUS, KOTOPOE MPUBENO K YPETYJIUPOBAHUIO CIIOPHOTO
OTHOIIEHHS C OTCTYIUICHHEM OT LI€Jiell M HamnpaBiIE€HHOCTH HOPM IpaBa, MPEANoaaraéMbix
3aKOHOJATEIEM.

He3akoHHOCTB CyneOHOrO akTa, B YAaCTHOCTH, MOXXET OBITh BBI3BaHA HECOOTBETCTBHUEM
BBIBOJIOB CY/Ia HIKECTOSIIIEH MHCTAHIIUY YCTAaHOBJICHHBIM O0CTOSATEIHCTBAM.

Cornacho 4. 1 ct1. 288 AIIK P® apOutpaxHblii cy]] KacCalluOHHOW MHCTAHIIUU MIPOBEPSET
Tak)ke 00OCHOBAHHOCTH 00KaTyeMOro Cy/neOHOro akTa B TOM Mepe, B KaKod 3TO HEOOXOAMMO
JUISL TIPOBEPKH COOTBETCTBHSI MPOBEPSIEMOIO aKTa HOPMaM MaTE€pHaIbHOTO M MPOILECCYalbHOIO
mpaBa, UCXOJ W3 MpeAeNioB KaccarmoHHoro nepecmotpa (ct. 286 AIIK P®). BriBoas! cyna
NepBOM M aNeUIALMOHHOM MHCTAHUUN O MpaBax MU OOA3aHHOCTSX CTOPOH, MOJUIEkKAIINX
MPUMEHEHHUIO0 HOpMax MpaBa JOHKHBI OCHOBBIBATHCS Ha JOKAa3aHHBIX 0OCTOSATENbCTBAX JETa.

Cya xaccallMOHHOW HMHCTaHIMHM MPOBEPSIET MPaBUIBHOCTh OLIEHKH TEX JI0Ka3aTeJIbCTB U
YCTAaHOBJICHHUSI TeX OOCTOSATENbCTB, KOTOPbIE HEOOXOMUMBI il TMPOBEPKH JIOBOJIOB
KaCcCallMOHHOM >kKalloObl M B CIyyasX MPEAyCMOTPEHHBIX 3aKOHOM OTCTYIUIEHMH OT OOILEero
nmpaBUiia O Mpejaesax KaccallMOHHOro mepecMoTpa. HempaBuiibHOE yCTaHOBJIEHHE OTAEIBHBIX
00CTOSITENBCTB Jefla camMo Mo cede He SBISIEeTCS JOCTaTOUYHBIM OCHOBAHMEM [UIsl OTMEHBI
00>KaJIOBaHHOTO CyAE€OHOTO0 aKTa B KACCAI[MOHHOM WHCTaHIMHM, €CIM A3TO HE MPHUBEIO K
HENPaBWJIBHBIM BBIBOJIAM O MPaBax U 00s13aHHOCTAX YYACTHUKOB CIIOPA.

HopwMmbl mporeccyanbHOro mpaBa B KOHEYHOM CYETE€ TakKe IPU3BAHBI OOECIEYUTh
HaJJIeXalllee pacCMOTPEHHE CIIOpa U MPaBUIBHOE YPETYJINPOBAHUE CIIOPHOI'O MPABOOTHOILIECHUS
B pe3ysbTare cye0HOro BMemnareabcTBa. [loaToMy ocHOBaHMEM [1J1s1 OTMEHBI Cy/1e0HOrO aKTa B
KaCcCallMOHHOM WHCTaHLUU SIBJISIETCSI HE BCSAKOE HapyIlIEHHWE HOPM IMpOIECCyalbHOIO IpaBa, a
Haubosee CYIIECTBEHHbIE M3 HUX, KOTOpbIE MPUBEIN WM O€3yCIOBHO MOIJIM TPUBECTU K
OPUHATHIO HEMpaBWIBHOrO cyaeOHoro akrta. C Apyroil CTOPOHBI, HApyLIEHHS HOPM
MPOIECCYaqbHOr0 MpaBa, ykazaHHble B 4. 4 cr. 288 AIIK P®, mportuBopedar OCHOBHBIM
HayajaM apOUTPaKHOTO IpolLecca W CTaBAT IMOJ COMHEHHE OOXKaJIOBaHHBIM aKT KaK aKT
MIPaBOCY AU, TO3TOMY BbIICNICHBI B KATETOPHUIO O€3yCIOBHBIX OCHOBAHUII 1711 OTMEHBI CyAeOHBIX
aKTOB B CyJie KACCAallMOHHON MHCTaHIMHU. [laHHbIE HApYIIEHUS HOCAT XapakTep HEyCTPAaHUMBIN U
HEBOCTIOJIHUMBIN Ha CTaJHM KAaCCAI[MIOHHOTO MEPEeCcMOTpa, MPH YCTAHOBIEHUHU JIHOOOT0 M3 ATHX
HapyLIEHUH J€J10 MO JIEKUT HAIIPaBJICHUIO Ha HOBOE PACCMOTPEHHE.

K umciy Ge3ycioBHBIX OCHOBAaHWN OTMEHBI 00KaJOBAaHHOTO CYACOHOTO aKTa OTHECEHBI
CJIeIyIOIIME HapyLIEHHsI HOPM IIPOLIECCYaJIbHOTO MpaBa:

- paccMOTpeHHe Jiena apOUTPaskHbIM CYJIOM B HE3aKOHHOM COCTABE;

- paccMOTpeHHue Jeia B OTCYTCTBHE KOro-TM0O M3 JIMI, YYacTBYIOIIMX B Jele U He
M3BEILEHHBIX HAJUJIEKALTIM 00pa30oM 0 BpEMEHHU U MecTe CyJIeOHOT0 3ace aHus;

- HapylLIEHHE NPaBUII O SI3bIKE IPU PACCMOTPEHUU JIETIA;

- TPUHATHE CYJOM pEILIEHUs, NOCTAaHOBJIECHUSA O MpaBaX U 00 OOA3aHHOCTSAX JUI, HE
IIPUBJICYEHHBIX K YUaCTHIO B JIEIIE;

- HETIOANIMCAaHUE PELICHUs], TOCTAHOBJICHUS CYbEei UM OJHUM U3 CyJel Tn00 MoAnrucaHue
pelIeHNs, TOCTAaHOBJIEHHS HE TEMH CYbsIMHU, KOTOPbIE YKa3aHbl B PELICHUH, IOCTAHOBJICHUH;

- OTCYTCTBHE B JeJie¢ MPOTOKOJA CyIeOHOro 3acefaHusi WIM MOJIMUCAHUE €ro He TeMU
TUIAMU;

- HapylleHHe TpaBWja O TailHe COBEMIaHHUA CyAed NpU MNPUHATHUH PEIICHHUS,
IIOCTAHOBJICHHUS.



IlocTtanoBneHme cyaa KacCariOHHOM MHCTAHIINU BCTYIIa€T B 3aKOHHYIO CUJIy CO JHA €TI0
IIPUHATHA, 00’KaJIOBaHUIO HE NOMJIC)KHUT U MOXKCET OBITE NEpECMOTPCHO JIMIIb B IIOPAAKE HAA30Pa
1 11O BHOBb OTKPBLIBIINMCS 00CTOSATECILCTBAM.

18.9. TloctanoBneHUE apOUTPAKHOTO Cy/1a
KaccallMOHHOW MHCTaHIINU

[Ipunsatne  cyneOHOro  akra CyJa  KacCallMOHHOW  MHCTaHIMM, HMEHYEeMOIo
MIOCTaHOBJICHUEM, OCHOBBIBAETCS Ha pe3ysIbTaTax KacCallMOHHOTO MEPECMOTpa CyJIeOHBIX aKTOB
MEPBOM U aneJUTSIIIMOHHON WHCTAHINH (pellleHnH, MOCTaHOBIEHUH, ONIPEICICHUN ).

CopepxaHue U MpaBOBBIE MOCJIEACTBUS BHIHECEHUS IOCTAHOBIICHUS apOUTPa)KHOTO CyJa
KAaCCAllMOHHOW MHCTaHUMU 3akperuieHsl B ¢T. 289 AIIK P®. B 1ol mpoueccyanbHOil HOpME
yKa3aHbl HEOOXOAMMBIE DJIEMEHTBbl COJIEpP)KaHUS IIOCTAHOBJIEHMS CyJa KacCallMOHHOU
MHCTaHIMH, NTO3BOJIAIONINE UICHTU(OUIUPOBATh MPUHITOE OCTAHOBJICHUE KaK aKT MPaBOCYIHs,
TOYHO ONPENEINTh, KAKOW CyIeOHBIN aKT MOABEPrHYT NEPECMOTPY, KaKoBa IMpaBoOBasl OLEHKa
BBIBOJIOB CyZla HMKECTOAILIEH WHCTAHLMM MU JTOBOJOB JIMI, Y4acTBYIOIIUX B JAEJI€, MOTUBBI U
CyIIECTBO IIPUHATOTO CYJIOM KAaCCallMOHHOM WHCTAaHIMM pemeHus. Hanuume yka3aHHBIX
3JIEMEHTOB HAJENseT TIOCTAHOBJIEHUE CyJa KacCallMOHHOM MHCTAaHIMM HEOOXOIMMBIMU
CBOICTBaMM: yOEIUTEIbHOCTHIO U aBTOPUTETOM aKTa MPaBOCY IUS.

IlocTaHoBIEHNE KacCCAlIMOHHOW, KAK U aleJUIUOHHON, MHCTAHIIMU JOJDKHO COCTOSITh U3
YEeTBhIPEX 4YacTel - BBOJHOW, ONMCATEIBHOM, MOTUBUPOBOYHOM M PE3OJIFOTUBHOM M COLEPKATH
CJIEIyIOIINE CBECHUS:

- HaUMEHOBaHUE AapOMTPAKHOIO CyJa KAaCCallMOHHOW WHCTAHLIMM, COCTaB Cyja,
IIPUHSBILETO TOCTAHOBJICHHUE;

- HOMeEp JelIa, JaTy U MECTO IPUHATHUS TOCTAHOBJICHHUS,;

- HaMMEHOBaHHWE JIMIa, I[I0/IaBUIEr0 KaCCAallMOHHYIO JKanoly, ero MpolLeccyantbHOe
IIOJIOXKEHUE;

- HAMMEHOBAHMs JINL, Y4aCTBYIOIUX B JIEJIE;

- IpEeIMET CII0pa;

- ¢amwiuu ML, TPUCYTCTBOBAaBIIMX B CyA€OHOM 3aceJaHMM, C YKa3aHHEM UuX
MMOJITHOMOYMIA;

- HAMMEHOBAHUS apOUTPaXHBIX CYZ0B, PACCMOTPEBILUX /10 B IIEPBOH M ale/UILIMOHHOM
MHCTAHIMSAX; JaTy NPUHATHA 00XalyeMbIX pPELIeHHs, NMOCTaHOBJICHHUsS; (aMWINU CyJeH, uX
IIPUHABILNX;

- KPaTKO€E U3JI0KEHUE COACPKAHUS IPUHATHIX 10 JEIy PEILICHMUs], [IOCTAHOBJICHUS;

- OCHOBaHMsI, IO KOTOPHIM B KaCCAl[MOHHOM jkano0e 3asBieHbI TPeOOBaHMUS O MPOBEPKE
3aKOHHOCTH pELIEHUs, IOCTAHOBJICHHUS;

- IOBO/IbI, N3JIO’KEHHBIE B OT3bIBE HA KACCALIMOHHYIO XKaJI00Yy;

- 00BSICHEHHS JINLI, YYaCTBYIOIIUX B JieJie U IPUCYTCTBOBABIINX B CyA€OHOM 3ace/laHuH;

- 3aKOHBl W WHBIC HOPMATHUBHBIC IIPABOBBIE AKTBI, KOTOPBIMHU PYKOBOICTBOBAJICSA CY[
KaCCallMOHHON MHCTaHLMM MPU MPUHIATUU ITOCTAHOBJIEHUS; MOTHUBBI IIPUHATOIO TOCTAHOBJICHUS;
MOTHBBI, TI0 KOTOPBIM CyJ, HE NPUMEHWI 3aKOHBI M MHBIC HOPMAaTHBHBIC IIPABOBBIC AKTHI, Ha
KOTOPBIE CCHUIAIIUCH JIMIA, YYaCTBYIOLIUE B JCIIE;

- MOTHBBI, 110 KOTOPBIM CYyJ, KACCAallMOHHOM MHCTAHLUU HE COIVIACHIICS C BBIBOJAMH CyJla
NepBO, amneUIALMOHHOW HWHCTAHIMM, €CIM WX pELIeHHEe, MOCTAHOBJICHHE ObUIM OTMEHEHBI
IOJIHOCTBIO WJIN B YaCTH;

- BBIBOJIBI IO PE3yJIbTaTaM PacCMOTPEHHS KacCAI[MOHHOM 5Kano0bl;

- JEeHCTBUA, KOTOpBIE IOJKHBI OBITH BBINOJIHEHBI JHMIIAMHU, YYAaCTBYIOIIUMH B Jele, U
apOUTpaKHBIM CYyJIOM IEPBOM MU areUIUOHHON WHCTAHIUH, €ClIK JeJI0 NepeaeTcsi Ha HOBOE
paccMOTpEHHE.

Heo6xonumo yka3aTh Takxke, B KaKOH Cy IepeaeTcs €710 Ha HOBOE paCCMOTpPEHHE.



IIpu oTmeHe pemieHUs M mepefade Jejla Ha HOBOE PACCMOTPEHHE CyJ KacCallMOHHOMU
WHCTAaHIIMM B PE30JIOTHBHOW 4YacTH TIOCTAaHOBIEHUS JOKEH O0003HAYUTh BCE NEUCTBUA,
KOTOpBIE JOJKHBI OBITH BBIMOJIHEHBI JIMLIAMHU, YYACTBYIOIIUMHU B Jiej€, U apOUTPaKHBIM CYI0M
IIPY HOBOM PAaCCMOTPEHUH JIENa.

VYkazanust apOUTPaXKHOTO CyJa, paCCMaTPUBAIOIIETO JIEJ0 B KACCAlMOHHOM MHCTAHILIUHU, B
TOM YHCIE O TOJKOBAHMM 3aKOHA, HM3JI0KEHHBbIE B IOCTAHOBIEHUH OO0 OTMEHE pelIeHHS,
MOCTAaHOBJICHUH CyJa TEpBOM, amneJUIAIUOHHON HMHCTAHIMM, 00s3aTeNbHBI IS Cylla, BHOBB
paccMaTpHUBAIOLLETO JIETO.

Bwmecte ¢ Tem apOuTpaxHbIi Cy/, paccCMaTpUBAIONIUN J€JI0 B KACCAIIMOHHOW MHCTAHIIUH,
HE BIIpaBE YCTAHABIMBATh WU CUYHUTATh JJOKA3aHHBIMH OOCTOSTEIhCTBA, KOTOpbIE HE ObLIN
YCTAHOBJIEHbl B PEIICHWU WM MOCTAHOBJIEHUWU JMOO ObUIM OTBEPIHYTHI CYJIOM MEPBOW MU
aneJuUSIIMOHHON MHCTaHUUM, Mpeapeliarb BOMPOCHl O JOCTOBEPHOCTH WM HEIOCTOBEPHOCTHU
TOTO WM MHOTO JI0Ka3aTeJIbCTBA, PEUMYIIECTBE OJHUX J10KA3aTEIbCTB MEPEN APYTUMHU, O TOM,
Kakas HOpMa MaTepuaJbHOTO TMpaBa JOJDKHA OBbITh TPUMEHEHa U KaKoe pelIeHHe,
MIOCTAHOBJIEHHUE JIOJKHO OBITh MPUHATO NMPU HOBOM paccMoTpeHuu aena (cr. 287 AIIK P®). B
PE30IIOTUBHOM YacTH IIOCTAHOBJIEHHUS YKa3bIBa€TCA W O PACHPENEICHUU MEXAY JIUIAMH,
Y4acTBYIOLIUMH B JieJI€, Cy1€0HBIX pacX0/I0B.

CyneOHble pacxojbl, TIOHECEHHbIE B CBS3U C MMOJayeil KacCalMOHHOM kanoObl JHIIaMU,
y4acTBYIOUIMMH B Jejie, B TOJb3y KOTOPBIX HPHUHAT CYAECOHBIM aKT, B3BICKUBAIOTCS
apOUTPKHBIM CYJOM C TPOUTPABIICH CTOPOHBI IMOO pACIPEAEHSIOTCS MEXIy HUMU
NPOTIOPIIMOHATIFHO pa3Mepy yIOBIETBOPEHHBIX TpeOoBaHWil. B Tex cmywasx, korma cya
KAaCCAIllMOHHOW MHCTAHIIMU IPUHUMAET HOBOE PELIECHUE, OH B IOCTAHOBJICHUH IIPE1yCMaTPUBAET
pacnpenenenre cy1Ie0HbIX pacXxoa0B Mexay cTopoHamu (4. 4. 1 u 5 cr. 110 AIIK P®D).

[Ipu oTmeHe cyneOHOro akTa C mepeAaded Jena Ha HOBOE PACCMOTpPEHHE BOIPOC O
pacopeneneHud  cyAeOHBIX — pacXoJoB  paspemaercss  apOUTpPakHbIM  CYJOM, BHOBb
paccMaTpUBAIOIIUM JIETO0.

IlocTaHoBeHME CyJa KacCAalMOHHONW MHCTAaHIMM BCTYNAeT B 3aKOHHYIO CHJYy C MOMEHTa
€ro IPUHATHUS U 00KAJIOBAaHUIO HE MOJICHKHUT.

Konust mocraHOBIeHHS apOMTPaKHOTO CyJa KAacCallMOHHOW HMHCTAHIMM HAarpaBiIsIeTCs
JUIaM, YYaCTBYIOIIMM B JieJie, B S-THEBHBIN CPOK co JHs mpuHATHA (cT. 289 AIIK PD).

ApOuTpaxHblii CyJ KacCallMOHHOW WHCTAHIMM BIIpaBe MNPHUHATH JOMOJHUTEIHHOE
MMOCTAHOBJICHUE MPUMEHUTENBHO K M. M. 2 U 3 4. 1 c1. 178 AIIK P®, a Takxe pa3bsCHUTH
IPUHATOE WM IIOCTAHOBJIEHHWE, WCIPaBUTh [JOMYLICHHBIE B HEM OIIMCKH, OINEYaTKu U
apudMeTHUIECKHe OMTUOKN MTPUMEHUTEIHHO K CT. 179 ATIK P®.

Bonpocbl 006 oTcpouke MM paccpoyke HCIOJHEHHS IOCTAHOBJICHHUS KacCallMOHHON
MHCTaHIIMM, 00 W3MEHEHHH crnocoba U TOopsAAKa €ro UCIHOJHEHHUS paccMaTpUBAIOTCS
apOUTpPaXHBIM CYZOM KAacCallMOHHOM WHCTAHIUH, €CIM 3TH BONPOCHl  pa3pelaoTcs
OJIHOBPEMEHHO C IMPUHATMEM HA3BAHHOTO ITOCTAHOBJIEHMS, O 4YE€M YKa3blBaeTCsi B 3TOM
IIOCTaHOBJICHUH.

B wuHBIX caydasx BONPOCH OTCPOYKM WM PACCPOUYKH HCIIOITHEHUS IOCTaHOBJICHMS
KacCallMOHHON HMHCTaHIIMM, M3MEHEHHUH CIoco0a M TMOpsAIKa €ro MCIOMHEHHS pa3pelIaioTcs
apOUTpaKHBIM CYZOM, pacCMaTpHUBAIOIIMM Jel0 B nepBod uHCTaHuuu. [lo pesynbratam
paccMOTpeHHs 3asIBICHUS] BEBIHOCUTCS OTIPE/IeIeHNE, KOTOPOE MOXKET ObITh 00kanoBaHo (cT. 324

AIIK P®).
I'naa 19. HAZI3OPHOE MPOU3BOACTBO
19.1. IlonaTHe ¥ 3HaYEHUE TPOU3BOJICTBA B MOPAJIKE HA30pa
OcHoBHasi 3aJaya UWHCTHTYyTa Haja30pa - CO3JaHHME MeXaHu3Ma obOecreyeHus

€IMHOOOpPA3HOTO TOJKOBAHUS M TPUMEHEHHUs MpaBa apOUTPaXHBIMH CyJaMH M KayecTBa
[IPaBOCY IHs.



[Ipon3BOACTBO B HAA30pPHOM MHCTaHIUU - NEPECMOTP B IOPAJIKE HAA30pa PEIICHUNA U
MOCTAHOBJICHUN apOUTPAKHBIX CYI0B CyObekTOB PD, BCTYNUBIINX B 3aKOHHYIO CHITY.

[IpeameT nesTeIbHOCTH - BCTYIMBIIKE B 3aKOHHYIO CHIIy CyACOHBIE aKThl apOUTPakKHBIX
cynoB cyObekToB P®D, a dakTuyecku - MOCTAHOBICHUS aNeUISIIMOHHON MHCTAHIIUH, IPUHSTHIC
1o ’kajo0aM Ha CyJIeOHBIC aKThl apOUTPAKHBIX CYJIOB MEPBOW MHCTAHIIMH M TIOCTAHOBJICHUS
KAacCallMOHHOW WHCTAHILIUM, TPUHATBIE MO jkamo0aM Ha cyJaeOHble aKkThl TMEpBOW U
aneJuIsIMOHHON WHCTaHITHUHN.

HanzopHas nHCTaHIIMS BBITIONHSAET HECKOIBKO (DYHKITUN OJJHOBPEMEHHO:

1) mepecMoOTp B MOpsIKE HAA30pa CyACOHBIX aKTOB apOMTPaKHBIX CyIOB CyOBeKkTOB PD,
BCTYNHBIIUX B 3aKOHHYIO CUIy ((akThuecku mepecMOTp MOCTAaHOBIEHUI BTOpPOH, TpeThei
WHCTaHIIUN );

2) Haa30pHAsl MHCTAHIIMS - BTOPAs U MOCIEIHSS MHCTAHIIUA OTHOCUTENBHO TTOCTAHOBICHUN
KacCallMOHHOW MHCTAHIINH, KOT/Ia T4, B COOTBETCTBHH C TTOJIHOMOYHSIMU, TIPETOCTABICHHBIMU €M
n. 1 ct. 287 AIIK P®, otmensier cyneOHbIe aKThl MEPBOM WIM aNeJUSIIIMOHHOW MHCTaHLIUN
MOJIHOCTHIO WJIA B YACTU U IPUHUMAET HOBOE MMOCTAHOBJICHHE;

3) Ham3opHas WHCTAHIUS - BTOpas HWHCTAaHIMS B apOUTPa)KHOM TPOU3BOJICTBE U
otHocutenbHO pemennii BAC P®, mpuHATHIX UM B COOTBETCTBUM C €TO KOMIICTCHIIMCH B
NepBOM MHCTAHIIMM M HE TOUIeKANIMX O0XKalIOBAaHUIO HH B aNeUIAIUOHHOM, HHU B
KAaCCAIlMOHHOM TIOPSIAKE;

4) hopmupoBaHHe 001IEPOCCUICKOI apOUTPAKHO-CYIeOHON MPAKTUKH.

19.2. Tlopsinok oOpalteHus B HAA30PHYO0 WHCTAHITHIO

HanzopHoe npon3BoacTBO BO30YKAAETCS TOJIBKO M0 3asBICHUAM:

- JINL, yY9aCTBYIOIIMX B JIEJIE;

- JIUI], HE y4acCTBOBABUIMX B JieJie, O MpaBax M 00 OO0SI3aHHOCTSX KOTOPHIX apOUTpa)KHbIHI
CY[ IPUHS CyZeOHBIN aKT;

- OpraHoB TocyJapcTBeHHOW Biactu P®d, opraHoB rocymapcTBEeHHOW BJIACTH CyOBEKTOB
P®, opraHoB MeCTHOTO CaMOYIIpaBICHHS IO JieidaM 00 OCTapHBaHWU HOPMATHUBHBIX MPABOBBIX
aKTOB, HEHOPMATHBHBIX IIPAaBOBBIX AKTOB 3aTParvBalOLIMX IIpaBa M 3aKOHHBIC HMHTEPECHI
OpraHu3anii u TpaxgaH B chepe MNPEeIIPUHUMATEIBCKOH M HMHOM HKOHOMHYECKOU
JESATECIIBHOCTH;

- TI0 MIPECTABICHUIO IPOKYpOpa MO AesaM, IpexycMoTpeHHbIM cT. 52 AIIK P®: no nenam
00 ocnapuBaHUM HOPMAaTHBHBIX IPABOBBIX aKTOB, HEHOPMATHUBHBIX MPABOBBIX AKTOB OPraHOB
rocynapcTBeHHoi Biactu P®, opraHoB rocynapcTBeHHOW BiacTu cyObekToB P®, opraHos
MECTHOTO CaMOYIIPAaBJICHMs, 3aTParMBalOUIMX IIpaBa W 3aKOHHBIC MHTEPECHl OPraHU3aluil U
rpaxiaad B chepe npeanpuHuMaTeIbCKOW U WHOW SKOHOMHUYECKOH JeATENbHOCTH, 0 JejiaM O
IPU3HAHUM HEACUCTBUTEIBHBIMA CHIEJIOK, W 10 JelaM O NPUMEHEHHU IOCIEICTBUN
HEJCHCTBUTEILHOCTH HUYTOKHOM CIEIKHA COBEPIIECHHBIX OpraHaMU IOCYJIapCTBEHHOM BIIACTU
P®, opranamu rocyapcTBeHHOM BIacTu cyObekToB PD, opranamMu MECTHOTO CaMOYTIPaBIICHHUS,
rOCyAapCTBEHHBIMH W MYHMIMIAIBHBIMU YHUTAPHBIMU HPEINPUATHIMH, IOCYyAAPCTBEHHBIMU
YUPEKACHUAMH, a TAKXKE IOPUANYECKUMHU JIMIIAMHU, B YCTaBHOM KanuTaie (QpoHAe) KOTOPbIX €CTh
nonst yuactusi Poccuiickoit ®epepanuu, gons ydactus cyObekToB P®, mons ydacTus
MYHULUNAIBHBIX 00pa30BaHUil.

OTH ML BIIpaBe OCIOPHUTH B MOPSAAKE HAA30pa CyACOHBIN aKT, €CIIU MOJIaraloT, YTO STUM
aKTOM  CYIIECTBEHHO HapylIeHbl MX I@IpaBa M  3aKOHHBIE HHTepechl B  cdepe
IIPEANPUHUMATEIIBCKOM U MHOM DKOHOMHUYECKOU ACATENBHOCTH B PE3YJIbTATE HAPYILICHUS WU
HENPaBUWIBHOTO MIPUMEHEHHsI apOUTPaXKHBIM CyA0M, IPUHSABIINM OCIAPUBAEMBbIH Cy/1eOHbIH aKT,
HOpPM MaTepUaIbHOIO IIPaBa UM HOPM IPOLIECCYAIBHOTO TPaBa.

19.3. Bo30y>kaeHne Hag30pHOTO IPOU3BOJICTBA



[lepecMOTp BCTYNUBUIMX B 3aKOHHYIO CHUJIy pEIICHHH B MOPSAJIKE Haa30pa sBISETCS
JOTIOJIHUTEIbHON T'apaHTHEN 3allUThl IIpaB M 3aKOHHBIX MHTEPECOB OpraHU3alUil M IpaKIaH.
BerynuBmime B 3aKOHHYIO CHITy CyAeOHBIE aKThl apOMTpPakHBIX CynoB B P®D mMoryT OBITH
HepeCcMOTpPEHBI B MOPsIIKE Ha30pa Tonbko Beiciim ApOutpaxssiM Cyaom PO (cr. 292 AIIK
P®) unm oHM MOTYT OBITH IEPECMOTPEHBI 10 BHOBH OTKPBIBIIMMCS OOCTOATENHCTBAM (4. 2 CT.
310 AIIK P®).

[IpeqmeToM HaI30pHOTO TEPECMOTPa MOXKET CTaTh JIIO0OE pelmIeHHe Ccyaa IepBOi
MHCTaHIIMM, a TaKKe IIOCTAHOBJICHHE aNe/UIILUOHHOM WM KacCallMOHHOW WHCTAaHILIMH,
MOCKOJIbKY 3TUMH Cy/1€OHBIMU aKTaMU JIEJI0 Pa3pelaeTcs Mo CYIECTBY.

Tem campiv AIIK P® mnpepocrtaBisieT ydacTBYIOIIMM B €€ JHMIAM BO3MOXKHOCTb
peanu3oBaTh CBOE MPaBO Ha CyAEOHYIO 3amuTy. B TO ke BpeMs NpolecCyalbHBIM 3aKOHOM
YCTaHABJIMBAETCS OTPAHUYEHHUE MOBTOPHOIO MEPECMOTpa B MOPSAKE HAaA30pa - MPEXIE BCEro
CyleOHBIN IpollecC HE MOXKET NPOAOKATHCA HEONPENETICHHO IOJITMH IMEepUoJl BPEMEHH, a
3HAYMT, JOJDKHBI ObITh YCTAHOBJIEHBI BPEMEHHBIE PAMKH, 3a IpejeaMi KOTOPbIX MPOO0KEHHE
cyneOHOM Tpoleayphl HUCKIIOYAETCS, TEM CaMbiM OOECIIEYMBAETCS MpPaBOBasi CTaOMIBLHOCTH B
cdepe npeAnpUHUMATENECKUX U MHBIX IKOHOMHUYECKUX OTHOLLICHHH.

[MTopsiox 06xkaToBaHUS OIPEICTICHIS apOUTPAKHOTO Cyna ycTaHoBIeH B cT. 188 AIIK P®D,
KOTOPBIM MPUMEHSETCS U NIPU IIEPECMOTPE ONPEACICHUS B HAJ30pPHOM MOpPSAKE, €ciu B IUI. 36
AIIK P® He ycraHOBIIEHBI KaKue-I1100 0COOEHHOCTH.

3aKoHOJaTeNIeM YCTAHOBJIEHBl OIpEEICHHbIE YCIOBHs, IPU COOMIOACHUU KOTOPBIX
OTIpeNIeICHNE CTAHOBUTCS MPEIMETOM MEPECMOTPa B apOUTPAKHOM CyJIe HAI30PHON HHCTAHIIUA
(ct. 308 AIIK P®), yuurtbBas, uYTO HAA30pHBII MEPECMOTP OMpPEIEICHU MOXKET OBbITh
WHULMUPOBAH TOJBKO TEMHU JIMIIAMH, KOTOpPbIE MOTYT o0Opamarbcsi € 3asBICHUEM WIH
npezcrasieHueM B Beicmmii Apourpaxkusiit Cya PO npu Hanuuum OCHOBaHUH, COAEpKaIUXCs
B cT. 304 AIIK P®:

BO-TIEPBBIX, NPAMOE yKa3aHHE HAa BO3MOXKHOCTh O0KaJOBaHMs ONPEAEICHUS OTIEIbHO OT
pelieHus;

BO-BTOPBIX, €CJIIH II0 CBOEMY COJEPKAHUIO OIpPENEICHUE SBISCTCS NPENATCTBHEM
JAJIbHENIIEMY JBMKEHUIO JIEna.

B ocHOBY yKa3aHHBIX YCIIOBHH IOJIOKEHO NPaBWJIO O TOM, YTOOBl OrpaHUYCHHs B
00:KaJIOBaHUH U B TIEPECMOTPE HE HApYyIIaIH IPAaBO Ha CyJeOHYIO 3aluTy.

B oTHOmIEHMM OCTaldbHBIX OMNpENETCHH 3aKOH YCTaHAaBJIMBAET, 4YTO MEPECMOTP
JIOTIyCKAaeTCsl OJHOBPEMEHHO C HAJ30pPHBIM IIEPECMOTPOM pEHIEHWH W IOCTaHOBJICHHUMU
apOUTpaKHBIX CYIOB.

3asBieHHE WM TPEACTaBICHUE O IMEpPecMOTpe CyAeOHOro akTa B MOpPsAKE Haa3opa
HaIpaBJsieTCss HemocpeACTBeHHO B Bricimuit ApOutpaxkusiii Cyn P® B mucbMeHHON ¢opme.
3asBleHNE WJIM TPEACTABICHUE JOJDKHO OBITh TMOAMMCAHO JIMLOM, XOJATaiCTBYIOIIUM O
IEpeCMOTpe CyIeOHOr0 aKTa, UM €ro MpeACTaBUTEIEM.

B 3asBieHun wim npecTaBIeHUN JOJDKHBI OBITh YKa3aHbl CBECHUSA, YKa3aHHBIE B Y. 2 CT.
294 AIIK PO®:

- HaUMEHOBAaHHWE JIMIA, MOAAIOIIETO 3asBICHUE WIM IPEACTABICHUE, C yKa3aHUEM €ro
IIPOLECCYATIBHOTO TIOJIOKCHMSI, HAMMEHOBAHUs JPYTUX JIML, Y4acTBYIOIIUX B JEJE, UX MECTO
HaXO0XIEHUS WIM MECTO KUTEIIbCTBA;

- JaHHble 00 ocnapuBaeMOM CyJeOHOM akTe€ M HaMMEHOBAHHWE IPUHSBILEIO €ro
apOUTPaKHOTO CYJ1a;

- JaHHBIE O IPYTUX CyAEOHBIX aKTaX, IPUHATHIX IO JAHHOMY JIENy;

- IPEAMET CII0pa;

- IOBOZBI UL, OJAIOLIETO 3asIBJICHAE WU NPEACTABICHNUE, C YKa3aHUEM OCHOBAHMM IS
nepecMoTpa CyZeOHOro akTa CO CChUIKOW Ha 3aKOHBI M WHBbIE HOPMAaTHBHBIC NPABOBbIE AKTHI,
MOJTBEPKJAIOIINE, 10 MHEHHUIO 3asBUTENS, HAPYIICHNUE WIM HENPaBWIBHOE NIPUMEHEHUE HOPM
MaTepHalbHOrO TMpaBa W (MJIM) HOPM MPOIECCYyalbHOTO TMpaBa, IOBJIEKIIME 3a COOOM



CYILIECTBEHHbIE HAPYILIEHUS €ro MPaB U 3aKOHHBIX UHTEPECOB B cpepe NMpeANpUHUMATENIBCKON U
MHOW YKOHOMHMYECKOH 1eATENbHOCTH;

- IEpEYEHb MIPUIIATaeMbIX K 3asBJICHUIO WIM PEICTABICHUIO TOKYMEHTOB.

K 3asBieHHIO WIN NPEACTaBICHUIO IOJKHBI OBITh NPHIJIOKEHBI KOMHUU OCHApUBAEMOI0o
CyZ1e0HOT0 aKTa U APYrux cyAeOHBbIX aKTOB, IPUHATHIX 110 AEIY.

Ecnu 3asBeHue uiam npejacTaBieHue ObUIM MOMUCAHHBIM IPECTaBUTENIEM, TOJKHBI ObITh
IIPWIOKEHBl JOBEPEHHOCTh WJIM WHOM JOKYMEHT, IOATBEP)KAAIOIIME ITOJIHOMOYMS Ha €ro
MOJIUCaHUE.

3asiBlIeHHE WIM TPEACTABICHUE M IpUJIaraéMble K HEMY JIOKYMEHTHl HAlpaBisIOTCS B
Beicnit Apoutpaxusiii Cyq PO ¢ konusiMu B KOJIMYECTBE 3K3EMIUIIPOB, pABHOM KOJIUYECTBY
JIM1I, y9aCTBYIOLIUX B JCIIE.

19.4. Ctagum HaA30pHOTO MPOU3BOJICTBA

Cynebnas miporienypa mepecMoTpa CyIAeOHBIX aKTOB B IMOPSAKE HAI30pa MPOXOAUT TPH
CTaJuHu.

[IepBoil cTaguell HaA30pPHOTO MPOM3BOACTBA SBIAECTCS PACCMOTPECHHE 3asBICHHS WU
MpEeCTaBICHUS EAUHOINYHO cyabel Bricmiero ApoOutpaxknoro Cyma PD B cooTBeTcTBHE C
HOpsAAKOM, ycTaHOBIEHHBIM CT. 295 AIIK P®. [TonHoMOuMS Cy1pu Ha 3TOM 3Tame NpOX0XKICHUS
oOpallleHHs COCTOSIT TOJNBKO B PEHIEHMH BOMpPOCa O MPUHATHH WM HEMPHHITHH €ro K
npou3BOACTBY. MHbIE paboTHmkM ammapara Beiciero ApoOutpaxkxoro Cyaa P® BEIOTHSIOT
MOJITOTOBUTENbHBIE, 00eCTIeYnTeNbHbIe (PYHKIIMHN 0 PETUCTPAlMU OOpalleHus U mepeaayde ero
CyZbe.

3asBlIeHHE WU TPEICTaBICHHE MIOJDKHO OBITh PACCMOTPEHO B TEUYEHHE WSATH JHEH,
UCYHCIISIEMBIX B COOTBETCTBMHM C IPAaBUJIaMH, YCTaHOBJIEHHBIMH B cT. ¢T. 113 u 114 AIIK P®. B
3TOT CPOK HE BKJIIOYAIOTCS Hepabouue MHU. Ero TedyeHune HauymHAeTCs Ha CIEAYIOIIMNA J1eHb
nocie mnoctymieHus oOpamienus B Beicmmit ApOutpaxsbiii Cyn P® u 3akaHuuBaercs B
MOCJICTHUN pabouuii CHb MATUAHEBHOTO CPOKa.

Ha panHOM cragum cCyaps mpoBepsieT  coOmiojieHHe TpeOOBaHMM M YCIIOBHH,
npeaycMoTpeHHbIX AIIK P®, u pemaer Bompoc 0 MPUHATHM OOpAIICHHUs K TPOU3BOJICTBY
Bricero Apoutrpaxsnoro Cyna P®.

[IpoueccyanbHo MPUHATHE 3asiBICHUS WM MPEACTABICHUS K MPOU3BOACTBY odopmiisercs
OTIpeNie]ICHUEM B BHJE OTAEIBHOTO CyIEOHOTO aKkTa, 10 CBOEMY COIEPIKAHUIO OTBEYAIOIIETO
tpeboBanusiMm 4. 1 ct. 185 AIIK P®, xomms ompeneneHus O NPUHATUM 3aSBICHHUS WIH
IIPEJICTaBICHNS K IPOU3BOJICTBY HAMPABIIAETCS TOJNBKO JIHILY, IIOJABLIEMY €TO.

Cynaps, mnpuHSBIIMKM oOpalleHue K MPOU3BOJACTBY, BIPAaBE pEIIUTh BOMPOC 00
ucTpeboBaHMM Jiena M3 apOUTpaXHOTO cyna. B TakoM cioydae KoOmus OIpeIeNieHUs B
MSATUIHEBHBIA CPOK HAMPABIACTCS B apOMTPaKHBIN CyJl TIEPBOW MHCTAHIIMH, KOTOPBIA 00s3aH
TaKXKe B MATHIHEBHBIN CPOK HANIPAaBUTh YKa3aHHOE eno B Beicmmiit ApOutpaxusiii Cya PO.

BAC P® Bo3Bpamaer 3asiBIICHUE WM MPEACTaBICHHUE, €CJIM MPU PELUICHUH BOIIPOCa O €ro
IPUHATHUU K IPOU3BOJCTBY YCTAHOBHUT, UTO:

- He cOOIOZICHBI TPEOOBaHUS, TIPEyCMOTPEHHBIE CT. cT. 292 1 294 AIIK P®;

- 710 TIPUHATUSA 3asBJICHUS WIM IPEICTABICHHUS K PACCMOTPEHUIO OT 3asBUTEINS OCTYIIHIIO
X0JIaTaliCTBO O €r0 BO3BPAICHUMU.

BosBpatenue 3asBiIeHUsT UM MPEACTABICHHUS HE MPEISATCTBYET MOBTOPHOMY OOpaIlleHUIO
C TaKMM Xe 3asBjeHueM uiu npejactaBieHueM B BAC P® B o0mem nopsake mocie ycTpaHeHuUs
0OCTOSITENILCTB, MOCTYKUBIINX OCHOBAaHHEM JJIs1 BO3BPAIICHUSI.

OctaBneHue 0e3 IBM)KEHUS 3asiBICHUS WU MPEACTaBICHUS O IepecMOTpe CyAe0HOro aKTa
B nopsiike Haazopa AIIK P® ne mpeaycMoTpeHo.

Bosppanienue 3asBienust odpopmisieTcs: omnpeneiaeHueM. Komusi onpeneneHuss BMeCTe co
BCEMH JOKYMEHTaMH, NOCTYNUBIIMMU B Boeicmnit Apourpaxusiii Cyn P®, Bkitoyast 3asBiIeHHE
WM IPEJICTABIICHNE, HAIIPABJISAIOTCS 3asBUTEIIO.



OOxanoBanue ompejcieHuss O Bo3BpamieHun 3asBieHus Kogekcom P®D  He
npenxycMorpeno. OnHako TMOBTOpHOE oOOpallleHHe JOMyCcKaeTcs C COONIOJIEHUEM BCEX
YCTaHOBJICHHBIX IPaBWJI, MOCJE TOTO KaK 3asBUTENb YCTPAHUT HEAOCTAaTKU, HA KOTOpPbIE OBLIO
YKa3aHO B ONPEEICHUH O BO3BpATE.

Bropas cTaaus HaA30pHOTO MPOU3BOJCTBA - HANPABICHHUE 3asBJICHUS WIN NPEICTABICHUS
B COCTaB CyJel, KOTOpBI B CyJIeOHOM 3acefaHuu 0e3 M3BEIICHUs YUYaCTBYIOIIUX B JEJIE JIMIL
KOJUJIETMAJIbHO pacCMaTpuBaeT oOpalleHue.

Cpoxu pacCMOTPEHHSI 3TUX JOKYMEHTOB:

- €CII JIeJI0 He UCTPeOOBAJIOCh B CBS3M C OTCYTCTBHEM K TOMY OCHOBaHUH - B Ipelenax
OJIHOTO MecsIla, B KOTOPBIA BXOJIUT BpeMsi HaXOXKJIeHUsl oOpaieHus B Briciiem ApOuTpaxkxHoM
Cyne PO;

- B cioyyae ucTtpeOoBaHUS Jiena U3 cyja MepBOM WHCTAHIIMH MECSYHBIA CPOK MCUHCISETCS
CO JHS mocTyIuieHus ero B Beicuit Apoutpaxusiii Cyq PO.

Baxxnoe 3HaueHue mMeeT MOPSAOK (POPMHUPOBAHUS COCTaBa CyAel, KOTOPBIM 3asiBICHUE
WIN TIPEJCTABICHHUE MEPENaeTCs Ui PAaCCMOTPEHHsS - 0OpaIleHus] pacupeessioTCs UCXOIs U3
Harpy3Kd M CHeNHaln3aluu cyled, kak 3To mpeaycMmorpeHo cT. 18 AIIK P®, ¢ yderom
ouepeHOCTH. MI3BECTHBII ONBIT TaKOil pabOThl B apOUTPaKHBIX Cy/1aX UMEETCS.

I'maBHas 3amaya, cTosAMIas EPE]l COCTABOM CYACH, COCTOUT B TOM, YTOOBI IMyTEM U3y4EHUS
OCIIApUBAEMBIX CY/I€OHBIX aKTOB M CONOCTABJICHUS UX COAEPIKAHUS C TOBOJIAMH, IPUBEICHHBIMU
3asIBUTENISIMU, CAENATh BBIBOJ O HAJUYMHU WM OO0 OTCYTCTBHMM OCHOBAHMM ISl HAI30PHOTO
nepecMoTpa. Eciin u3 mpencTraBieHHBIX JOKYMEHTOB KOJUIETHSI CyJell HE MOXET NPUHTH K
OTIpeICIECHHOMY 3aKJIFOUEHHUIO, OHAa BBIHOCUT oOmpeieNieHue o0 HcTpeOOoBaHMU Jena U3 cyna
NepBOM HHCTAHIMM, €CIM OHO He Obulo UCTpeOoBaHO paHee, Ha nepBod craauu. [locie
MOCTYIUICHUS JieNa Cy/l U3y4aeT UMEIOLIUECS B HEM MAaTepUabl ISl IPUHITHUS PELICHUS.

Ecnu cocraB cynell mpuxoauT K BBIBOJY O HaJU4YUU XOTS Obl OJHOTO M3 OCHOBAHMH,
copepxanuxcst B cT. 304 AIIK P®, To BBIHOCHUTCA OIpEAeNiCHHE O INepenade JAena Hu
NOCTYNUBUIMX JOKyMEeHTOB B IIpesuanym Briciiero Apourpaxknoro Cyna P®. B natuaHeBHbIN
CPOK CO JHS BBIHECEHHsI ONpPENENICHHs BCE MaTepualbl BMECTE C JE€JIOM MepeAaroTcs B
[Ipe3unuym Briciero Apoutpaxtuoro Cyna PO.

Hcxons U3 NpUHLIMIOB COCTA3ATENBHOCTH W PABHONPABUS CTOPOH, MPAaBy OJHOIO JIMIA,
YUYacTBYIOIIETO B JieJie, Ha OOpalleHue O MepecMOoTpe B MOPSAIKE HaI30pa COOTBETCTBYET IPABO
JpYTUX JUI HAa MPEACTABICHUE OT3bIBA C BO3PAXXEHUSAMHU NPOTUB nepecmorpa. IIpm stom k
OT3bIBY MPUJIATralOTCsl JTOKYMEHTHI, MOATBEPKAatomre Bo3pakeHus. OT3bIB U MPUIIOKEHHBIE K
HEMY JOKYMEHTHI Hampamistorcs B Beicmmit Apoutpaxueii Cyn PO u gpyrum nuamam,
ydacTBylomMM B jene. OJHOBPEMEHHO C O3TUM JIMIO, HalpaBUBIIEE OT3bIB, JOJKHO
NOATBEPANUTh HAIPaBJICHUE KOMMU OT3bIBA JPYrUM JIMLAM, YYacTBYKIOIIMM B JgIe,
JOKYMEHTAIBHO (ITyTEM MPHIIOKEHHUSI TOYTOBOTO YBEJOMIICHUS O BPYUCHHH).

ApOUTpaXHBIN TpolecCyalbHbIN KoJiekc P® mpegycmarpuBaeT HampaBiIeHHE OT3bIBA
JPYTUM YYaCTHUKAM Ipoliecca - 3aKa3HbIM MTUCbMOM C yBEJAOMJIEHUEM O BpydeHHH. OT3bIB, KaK
U 3asBJICHUE, TMOAMMCHIBAETCS JIMLIOM, OOJAJarolIMM Ha 3TO IPAaBOM, WM MPEICTAaBUTEIIEM,
MOJTHOMOYHS KOTOPOTO JOJKHBI OBITh TOKYMEHTAJIBHO MOITBEPIKICHBI.

CocraB cynei, paccMaTpUBAIOLIMNA 3asBJICHUE WM IPEACTABICHUE, UMEET IIPaBo MepeaTh
JIEJIO JUTsl IPOBEPKU B KACCAIIMOHHOM TOPSAKE MPH HAIMYUU K TOMY HEOOXOJHMMBIX YCIIOBHIA.
Ecnu xe peno paccmaTpuBalioch B KACCAllMOHHOW HWHCTAaHLMW, HAIpPaBICHUE €ro B ITY
WHCTaHLUIO UCKITIOYAETCSI.

HesaBucrumo ot TOro, npoBepsiioch WM HE MPOBEPSIIOCH €10 B KACCAIIMOHHOM IOPSIZIKE,
HO €CJIM COCTaB Cy/A€W HaXOAUT OCHOBaHMs, coaepxkamuecs B c¢T. 304 AIIK P®, on Hanpasnser
neno B Ilpesumuym Beicmero ApOutpaxknoro Cyma P® co cBowMH BBIBOJAMH O
HE00XO0IMMOCTH HaJJ30pHOT0 IEPECMOTpPa OCIIAPUBAEMBIX CY/1€OHBIX aKTOB.

B tom ciyuae, korjga cy1 HaXOOUT MHBIE OCHOBAHUS JJIsI KACCALIMOHHOTO IEpEeCMOTpa, OH
MOJKET HANpaBUTh JIE€JO0 B KaCCAlMOHHYIO HMHCTAHLMIO. J[aHHOE MOJIOKEHHE HMEET LEJbI0
WCIIpaBJeHUE OMMOOK Cyaa TMEepBOM W amneJUIAIMOHHONW WHCTAaHIIMH HE B HAA30pPHOM, a B



KacCalluOHHOM mopsake. Peub wuaer o0 omwmOKax, KacaloUMXCs NPUMEHEHHS HOPM
MaTEepUaIbHOIO MpaBa MU HOPM IpolLeccyalbHOro npasa. IIpu atom cocras cyzaeit Beicuiero
Apbutpaxknoro Cyna P® He ycraHaBiMBaeT 3apaHee, KaKoe pelIeHue OyneT MPHUHATO CYIOM
KaCcCallMOHHOM MHCTAHLIMY, a JINIIb HAPAaBIAET AEJI0 Ul IPOBEPKH NMPaBUIBHOCTH IPUMEHEHUS
HOpM IIpaBa.

Cynbu Beicmero Apoutpaxnoro Cyna P®, mnpusHaB Haiauuue OCHOBaHUM Ul
HaIpaBJIEHUs Jieja B KaCCAllMOHHYIO0 MHCTAHLIMIO, MOTYT IPUHATH OTAEJIBHOE ONPECIICHNUE WU
yKa3aTh 00 3TOM B onpezeseHuH 00 OTCYTCTBUM OCHOBAHHM Il HAI30PHOTO MEPECMOTpa.

Konus onpeneneHusi, IpUHATOrO COCTaBOM CYJEH, HalIPaBJIE€TCsS BCEM YYacTBOBABILKM B
JIeJIe JULAM.

CocraB cyzael NpUHUMAaeT OTHAEIbHOE OlpejaesacHre o0 OTKa3e B HANpaBlIECHUH Jeia s
HaJ30pHOT0 EPECMOTPA, ECIIM HET OCHOBaHUH, yka3aHHbIX B cT. 304 AIIK P®. IIpuuem nannoe
onpejieliecHue TMPUHUMAETCS BHE 3aBUCUMOCTH OT TOrO, paccMaTpuBajoCh WIM HE
paccMaTpuBaoCh AEJI0 B KaCCAlMOHHOM MOPSAKE, HO IIPU YCJIOBHUHU, YTO HET OCHOBaHUM U AJIs
HaIpaBJICHUS JIeJla B KACCAI[MOHHYI0 MHCTAHLIUIO.

Konust ykazanHoro ompezaeneHus o0 OTCYTCTBUM OCHOBAHMH Al IepecMOTpa Jena B
HAJ30pHOM IOPSIIKE HAMpPaBIsSeTCs] HE3aMEeJINTENbHO B IEHb €r0 IPUHATHS UM Ha CJIETYIOIINN
JIeHb TOJIBKO JIMIY, KOTOopoe oOpamianock B Beiciuit Apourpaxusiiit Cyn PD c¢ 3asgBnenueM niu
npezncrasieHneM. [IpencraBnsercs, 4To AaHHAs WHGOPMAIMs HE SBISETCS 3aKPBITOW M IS
JpYyTuX JIML, y4acTBOBAaBIIMX B JI€J€, U OHU MOIYT €€ IIOJY4YUTh IO COOTBETCTBYIOLIEMY
3armpocy.

Cnenyer obpatuth BHMMaHue Ha 4. 9 ct. 299 AIIK P®. Peur uzmer o MOBTOpPHOM
obpamenuu B Bricmuit Apoutpaxkusiii Cyn PO c 3asBnennem win npeactaBieHueM. To ke
JIMLIO MOXET 0OpaTUTHCS B Cllydae MOJYUYEHUs COOTBETCTBYIOIIETO 0TKA3a, €CIIM NMPHUBEET UHbIE
OCHOBaHHWsA, KOTOpBIE, N0 €ro MHEHHWIO, TpeOyIOT BMemaTeabcTBa Bricimiero ApOuTpaskHOTO
Cyna P®. Ilpu ccbulke Ha NpPUBOAMBLIMECS paHee OCHOBAHUS BTOPUYHOE OOpaleHHE
UCKJIIOYaeTCs.

Cynsu BAC P® B kosuternaabsHOM COCTaBE MOTYT MIPHUOCTAHOBUTH MCTIOJNHEHUE CYJeOHOTO
aKTa apOMTPaKHOTO CyJa MO XOJATalCTBY 3asBUTEIA, NIPH YCIOBUHU €CIIH 3asBUTEIh 000CHOBAI
HEBO3MOXXHOCTh IIOBOPOTa €ro HCIOJHEHUS WIM IPEIOCTaBUI BCTPEUHOE oOOecreueHue
BO3MOXHBIX YOBITKOB JpYrol CTOPOHE MO eIy W €ClM CyJI MpHU3HAET HEOOXOAUMBIM
IPUOCTAHOBJICHUE MCIIOJHEHU CyAeOHOro aKkTa B IesX oOecrnedeHus OanaHca B3aUMHBIX IIPaB
U 00513aHHOCTEH CTOPOH.

VcnonHeHnne cyneOHOro akra MOXeET ObIThb IMPHOCTAHOBIIEHO A0 OKOHYAHHS HAaJA30pPHOTO
IIPOM3BO/ICTBA, €CIIU CYZOM HE YCTAHOBJIEH MHON CPOK.

[TprocraHoBIEHNE NCTIOTHEHUS CYAEOHOIO aKTa OTMEHSAETCS:

- COCTaBOM CyJiel, KOTOphIM BBIHECEHO OIpejeieHne o0 OTKa3ze B Iepelnave Jena B
[Ipesnanym BAC PO;

- Ilpesumpuymom BAC P®, KOTOpbIM MNPHUHATO TOCTAaHOBJIEHHWE OO0 OTKa3e B
YAOBJICTBOPEHUH 3asIBJICHUSI MJIU PECTABIICHUS.

3asBIIEHUE WM NPEJCTABICHNUE PAaCCMATPUBAETCS KOJJIETHAIbHBIM cocTaBoM cyae BAC
P® B cyneOHom 3acenaHuu Oe3 H3BELICHMs JIUI, YYacTBYIOIIMX B Je€Jl€, B CpPOK, HE
MPEBBIIIAIONINI Mecsila co JHS MOCTYIUICHUs 3asBieHus win npenacrapienus B BAC PO wu co
nus octymienus B BAC PO nena, eciiv oHO ObLI0 HCTPeOOBaHO U3 apOUTPaKHOTO Cy/Ia.

IIo pe3ynbraraM pacCMOTpPEHHUs 3asBICHUS WIM NPEACTaBICHUSA COCTaB cyled Briciiero
Apo6utpaxxknoro Cyna P® npu Hammuuu ocHoBaHHH, mpemycMoTpeHHbIX cT. 304 AIIK PO,
OpUHUMAET olpeseieHue o nepenaue aena B [Ipesuanym Briciero ApOutpaxsaoro Cyna PO.
JlaHHOE ompeseneHne COACPKUT aHaJIN3 NPUMEHEHHBIX B OCIIAPUBAEMOM CyIeOHOM aKTe€ HOPM
IpaBa M yKa3aHUE Ha JOIYIIECHHbIE HApYyIIEHUs, SBIAIOLIMECS OCHOBAHUEM JUIsl IEpEeCcMOTpa
JieNa B MOpsAKE Haa3opa. BakHbIM IIPABWIIOM SBJISETCS HEBO3MOXKHOCTH BBIMTH 3a IPENEIIbI
OCHOBaHuM, nepeurcieHHbIX B cT. 304 AIIK PO.



CocraB cyneil B onpefesieHuu J0DKEH TaKKe yKa3zaTh, KaKoe pelleHue, M0 €ro MHEHHUIO,
NOKHO ObITh mpuHATO Ilpesnaumymom Beicmiero Ap6utpaxksoro Cyna P®, ucxoas u3
MOJIHOMOYH, KOTOphIMH OH HajzeneH (1. 1 ct. 305 AIIK PO).

B onpenenennn n0mKHBI CONEPKATHCS IPYTUE PEKBU3UTHL:

- 1ata cyieOHOTO 3acenanus;

- COCTaB CyJI€H, y4acTBOBABIIMX B PACCMOTPEHUH 3asIBJIICHUS WIH NIPENCTABICHUS;

- CBEJIEHUS, OT KaKOTO JIMIAa UCXOAWIO oOpalmieHne M KTO W3 JIPYTHX JIMIl Y4acTBOBAJ B
JieNie, UX MECTO HaXO0XACHUS NI MECTO JKUTENIbCTBA;

- JJaHHBIE O TOM, KakOH CyJeOHbI aKkT, M0 MHEHMIO 3asBUTENs, TpeOyeT HaJ30pHOTO
NIEPECMOTPA, AaTa €ro NPUHATUA U BCTYIUICHNS B 3aKOHHYIO CUILY;

- CBEJICHMsI O TOM, Kakue CyAeOHbIe aKThl, HE OCIapUBaeMble, IPUHSITHI MO JENy; KaKUM
CYJIOM IPUHSATHI YKa3aHHBIE Cy/IeOHbIE aKThI;

- OCHOBHOE COJZIepKaHUE CIopa, T.€. €ro NpeaMer.

[Ipu orcytrcTBUM ocHOBaHUM, yka3aHHbIX B cT. 304 AIIK P®, cyxa, paccmarpuBaroninit
oOpaiieHue mociae BO30YXKIEHUS CyIbed HaJ30pHOrO0 IpPOU3BOJCTBA, OTKa3bIBAET B
HarnpasieHuu nena B [Ipesnanym Bricmero Apourpaxksoro Cyna PO.

B BbIHECEHHOM CyJOM OIpEAENeHUN JOJKHBI OBbITh YKa3aHbl MOTHUBBI MPHHSITOIO
peLIeHHs], YTO COCTaBJIIET OCHOBHOE COJEp)KaHUE JAHHOIO CyJeOHOro akta. ApryMeHTHI,
IPUBEICHHBIE B 3asBJICHUM WM NPEJCTABICHUHU, AHAJIU3UPYIOTCS MOJ YIVIOM 3pEHHS TeX
OCHOBaHUH, KOTOphIe coaepxkarcs B cT. 304 AIIK PO.

Kak ykazaHo Bblllle, €CIIM YCMAaTPUBAKOTCS JTaHHBIC JUIA MPOBEPKH JeJIa B KaCCALlMOHHOMN
MHCTaHIMH, CyJ B TOM K€ WIM B OTJECJIBHOM OIpEJeIEHUHN YKa3blBaeT Ha 3TO. J[OJKHO OBITh
IPUBEICHO HaJyIeKallee OOOCHOBaHME TaKOro peleHus. MOTHBBI HalpaBlIeHUs Jena AJis
IIPOBEPKHU B KaCCALIMOHHOM IOPSAKE OLIEHUBAIOTCS KACCALIMOHHON MHCTaHIIMEH.

OcTranbHble pPEKBU3UTHI - T€ XK€, YTO U JOJDKHBI COAEPXKAThCSl B OIPEACICHUM IpHU
nepenauye nena B [Ipesuanym Broicmero Apourpaxknoro Cyna PO (ct. 300 AIIK P®D).

Tperbeil, 3aKIIOUNUTEIBHOM CTaAMEW HAI30PHOTO IIPOU3BOACTBA SIBISETCS PACCMOTPEHUE
[Ipesunnymom Briciiero Apourpaxuoro Cyaa PO nena, nepenaHHOro eMy KOJUIETHEH CyIeH.

[Topsinok, obecrieunBaroOmUil pean3aluio IpaBa Kax/I0ro U3 y4acTBYIOIIUX B JeJIe UL Ha
y4acTHe W BBHICTyIUIGHHE Ha 3acenanuu lIpesmamyma Bwicmero ApoOutpaxknoro Cyna PO,
ycranoBneH AIIK P®. OOs3arensHbM — SBISETCS HANpaBlIEHUE UW3BEIICHUS  JIUIAM,
Y4acTBYIOIIUM B Jiejie, HE Mo3[Hee 4eM 3a 15 ngued no 3acemanus lIpesummyma Beicuiero
ApOutpaxksnoro Cyna P® c¢ ykazanumeM HEOOXOAMMBIX CBEICHHUH, IMO3BOJSIONIMX PEATbHO
IIPUHATH y4acTHE B PaCCMOTPEeHHH Jena. [1opAanok HampaBieHUs U3BEIIECHUS YCTAaHOBIICH B CT.
122 AIIK P®. Heob6xonumeiM siBisieTcst yciaoBue, npu kotopoM Ilpesnanym BAC PO nomxen
pacrnosiaratb CBEICHUSIMH O TOM, 4TO JIMI[a U3BELIEHBI HaJuIexalum oopasoM. Ilpu HesBke koro-
1160 u3 u3BenieHHbIX [Ipesuanym BAC P® paccmarpuBaet Aeno B UX OTCYTCTBHE.

B AIIK P® 2002 roma mgocTtaToOyHO NOAPOOHO OCBEIIEHBI BOMPOCHI, KacaroIIHecs
nesrenbHocTH  [Ipesummyma Beicmero ApOutpaxksnoro Cyna P® nHa 3acemanum 1o
PacCMOTPEHHMIO IIOCTYNHUBINETO Jedd. ENMHCTBEHHBIM OCHOBAaHWMEM JUIsl IPUHATHS K
npou3BoAcTBy nena Ilpesuanymom BAC PO sBnsiercs omnpeneneHue, BBIHECEHHOE KOJUIETUEH
CyJieH B MopsJIKe, ycTaHOBIEHHOM cT. 299 AIIK P®.

CymectByeT cieayromas MocienoBaTesIbHOCTh paccmorpenust [Ipesnauymom BAC PO
nen. Bo-nepBbIX, €0 OMKHO OBITh PAaCCMOTPEHO B CPOK, HE NMPEBBIMIAIONINN TPEX MECSIEB,
UCUMCISIEMBI CO [JHS NPUHATUS olpeaeineHus o nepenade nena B Ilpesmamym Beicuiero
Apo6utpaxknoro Cyna P®. B coorBerctBum ¢ 4. 2 cr. 114 AIIK P® mpomeccyanbHbIil CPOK,
UCUMCISIEMBIH MECALlaMM, HCTEKaeT B COOTBETCTBYIOLIEE YUCIO IIOCIETHET0 Mecsua
YCTaHOBJICHHOTO CpOKa. BO-BTOpBIX, [lena HAa3HA4aloTCAd K CIyLIAHWIO U PAacCMaTpUBAaIOTCS B
HOopsiIKEe ouepeTHOCTH ux nocrymieHus B [lpesuauym Briciiero Apoutpaxuoro Cyna PO.

[Ipesunuym Briciero Apoutpaxknoro Cyna PO MoxkeT paccMaTpuBath Jieja TOJIBKO MPH
YYacTHHU B 3aceJaHUU OOJIbIIMHCTBA ero 4ieHoB (50% mmoc oaun). Ilpu coctase [Ipesuanyma B
18 yenoBek KBOpyM cocTaBisieT He MeHee 10 uenoBexk.



3acenanus [Ipesuanyma BAC PO sBrsitoTcst OTKpbITHIMU U BeyTcsl TiacHo. [lo pemenuto
[Tpesunuyma BAC P®, ero 3acenanust MoryT ObiTh 3akpbiThiMu (cT. 11 AIIK P®). Ha Hux
BIIpaBE MPHUCYTCTBOBaTh Toybko uieHbl IIpesunnyma BAC PO, wu3BemieHHble auua,
y4acTBYIOLIME B JIENIE, & TAKXKE CIIEUAIbHO IPUTJIAIICHHBIE JIULIA.

[IpaBo Bcex yuacTBYIOIIMX B Je€Jie JIMI[ NPUCYTCTBOBaTh B CYyJIE€OHOM 3acelaHHU, Ha
KOTOPOM paccMaTpUBAETCs BOIPOC O HAJ30PHOM IEPECMOTpPE [eNa, SBIAETCS pealu3anuen
pPaBHBIX Ui HHAX TPOIECCYyalbHBIX BO3MOXXHOCTEH Ha JaHHOW CTaguM CyJIeOHOTO
pa3buparenbcTBa.

Cyaps-NOKIaI4MK B COOTBETCTBHUM C JCHCTBYIOIIMMH IpaBWJIAMHU, YTBEPKICHHBIMU
[Tnenymom Beiciero ApOutpaxsoro Cypa P®, sasnsercs uneHom [lpesunmyma Bricmiero
Apbutpaxxnoro Cyna P® u yvacTByeT B MNPUHATHUM pELIEHHUS IO Jely, KOTOpPO€ OH
JIOKJIaJbIBACT.

OcHoBHasl 11eNb JAOKJIAAUUKa - PAaCKPbITUE OCHOBHOTO COJAEp KAHMSI Jesia NIl BBIICHEHUS
HaJIMYUsl OCHOBAHMH NJIsl HAJ30pHOTo nepecMmorpa. IIoaToMy OCHOBHOE HallpaBiIeHHE OKJIazna
3aKIII0YaeTcsl B pa30dope TOBOJOB, M3JIOKEHHBIX B oOpameHun B Beicmmit Apourpaxkusii Cyn
P®, u MOTHBOB, HCX0 U3 KOTOPBIX COCTaB CyAa, nepenasmuil neno B [Ipesuanym, cuen, 4yto
UMEIOTCS OCHOBAaHHUS U TIEPECMOTpa CyAeOHOrO akTa B MOPSAKE Haa30pa. YUHUTHIBAs, 4YTO
[Tpesunuym Beicmero ApbutpaxkHoro Cyaa P® mnonHoMo4eH pewmatb TOJBKO BOIPOCH
IPUMEHEHUs 3aKOHA, JOKJIAJ JOJDKEH OBbITh IMOCBSIIEH aHAJINW3Y NPaBUIBHOCTH NPUMEHEHUS
MIPaBOBBIX HOPM B COIOCTABIIEHUU C OCHOBaHUSAMH, TpeaycMOoTpeHHbIMU B cT. 304 AIIK PO.

Jluna, w3 uyMcna ydacTBYIOIIUMX B Je€Jie, WU3bSIBHUBIIME >KEJAHUE IPUCYTCTBOBATh Ha
3aceqanuu Ilpesuanyma Boiciiero Apourpaxknoro Cyaa P®, nmeroT npaBo BBICTYNHUTh U JaTh
YCTHbIE OOBSCHEHHA. OJTH OOBACHEHUS NPUMEHUTENBHO K OCHOBAHMSIM IE€pecMoTpa OyayT
CoJlepKaTh M3JI0KEHHE NTOBOJMOB "3a" wiu "MpOTUB" MO3UIMH, H3IO0XKEHHOW B OOpallleHuu U
NOJIEpKaHHOW B ompeleneHud o HampasieHun pena B Ilpesuauym BAC PO. Jluna,
ydacTBYyIOLIME B JAele, U sBuBLMecs B 3acenanue [Ipesnaguyma BAC PO, Brnpase naBath cBou
YCTHBIE OOBSICHEHHS TOCJIE BBICTYIUICHUS CYAbHU-IOKIAIYMKa, IEPBBIM JAeT OOBACHEHHS
3asBUTEIIb. Odepennocts BBICTYIIJICHUN TaKKe MOKET OBITH olnpezecieHa
IpeJICEAATENbCTBY FOIIMM.

3acenanue [Ipesmmmyma Beiciero ApOutpaxkHoro Cyna P® 3aBeprmaercss mocie
BBICTYIUIEHUH y4aCTBYIOIIMX JIUL] IPUHATUEM [TIOCTAHOBJICHHUS.

[Ipunsatue nocranosnenus [Ipesummuymom Beicmero Apo6utpaxknoro Cyna PO mommkHO
COOTBETCTBOBATH OOIIMM IPaBUJIAM pa3pelieHHus BOMPOCOB CYJOM, PaCCMATPUBAIOIIUM JIEJIO B
kosuternansbHoM cocTaBe (4. 1 cr. 20 AIIK P®), ecnim nHOE HEe mpemycmoTpeno B 1. 36 ATIK
P®. Ilocranosnenue Ilpesunnyma BAC P® npunumaercss OGOJBIIMHCTBOM TOJOCOB CYJIEH
(HHKTO He BIIpaBEe BO3JEPXKATbCA OT TOJOCOBAHMA); NMPEACEAATENbCTBYIOIUN B 3acedaHUuU
roJIOCY€ET MOCIEIHUM.

IIpu paBeHCTBE TOJIOCOB Cynaed 3asBICHHME WIM MPEJCTABICHUE OCTaBiseTcs 0Oe3
YIOBJICTBOPEHUS, a CyIeOHBIN aKT - 0€3 U3MEHEHUSI.

19.5. OcHoBaHus A1 OTMEHBI I U3MEHEHUS Cy1e0HOTO aKTa
CYJIOM HaJI30pHOM MHCTaHLUU

CyneOHble aKkThl apOUTPaXHBIX CYJIOB, BCTYNHBIIME B 3aKOHHYIO CHIIy, MOJJIEKaT
U3MECHEHUIO WU OTMEHE, €CIM IIPU PacCMOTPEHMM Jeila B nopsanke Haasopa Ilpesunnym
Bricmero Apoutpaxnoro Cyna P® ycTaHOBHT, 4TO OcriapuBaeMblii Cy1eOHBIHN aKT:

1) Hapymaer eauHOOOpa3ue B TOJKOBAaHUHM W MPUMEHEHUU apOUTPaKHBIMU CyAaMd HOPM
paBa;

2) HapymaeT mpaBa U CBOOOJBI YEJIOBEKAa M TPakJaHMHA COTJIACHO OOIIENpPU3HAHHBIM
MPUHILIAIIAM U HOpMaM MEKIYHapOIHOTO MpaBa, MEKIyHapOIHBIM JoroBopam PO;

3) HapylaeT NpaBa M 3aKOHHBIE MHTEPECHl HEONPEIEIIEHHOIO Kpyra JIMI[ WM HHbIE
1y OJIMYHbIE HHTEPECHI.



[Ipumenenue ct. 304 AIIK P® BbI3BIBacT 3aTpyJHEHUS, MOCKOJbKY OCHOBAaHHUS OTMEHBI
CyJIeOHBIX aKTOB M3JI0KEHbI HEUETKO M HEKOHKPETHO. bojee Toro, 60biiast 4acTh BEIHECEHHBIX
B TIOPSIIKE HAA30pa MOCTAaHOBIICHHH omupaeTcs Ha MyHKT 1 ct. 304: HapymeHne equHo00pasus B
TOJIKOBAaHUU U MMPUMEHEHUH apOUTPaXHBIMH CyJlaMU HOPM TIpaBa.

Taxxe npusenenHslil B ¢T. 304 AIIK PO nepeueHb 0OCHOBaHUN K OTMEHE WM U3MEHEHUIO
CyJIeOHBIX aKTOB JIOBOJIBHO Y30K M HE OXBAThIBAE€T BCEX MMEBIIMX MECTO Ha MPAKTHKE CIy4aeB
HapylLIeHUs. WM HENpaBWIbHOTO NPUMEHEHHS HOPM MaTEepUalbHOIO IIpaBa, 4YTO BEHET K
ocna0JIeHNI0 TapaHTHH pean3aliy NPUHINIIA 3aKOHHOCTH B apOUTPakKHOM CYAONPOU3BOJCTBE,
a Ha MPAKTUKE - K PaCUIMPEHHOMY TOJIKOBAHHIO CyJ0M HaJ30pHON MHCTAHIIMM 3aKPEIJICHHBIX B
cT. 304 AIIK P® npaBoBbIX HOpM.

19.6. [TonHOMOUMS cyAa HAI30pHON MHCTAaHIIUU

[To pe3ynpTaTam paccMOTpEHUS JeNa O MepPecMOTpe CyIeOHOro akTa B MOPSIKE Haa30pa
[Ipe3uanym Briciero Apourpaxnoro Cyaa Poccuiickoit denepanuu Bipase:

- OCTaBUTh OCHapuUBaeMblil CcyAeOHBIM akT O0e3 W3MEHEeHHs, a 3asBICHUE WU
npezcTaBiIeHne 0e3 yIOBICTBOPEHHS,

- OTMEHHUTb CYJEOHBI aKT TMOJIHOCThIO WMJIM B YacTH W MepeAarh A0 Ha HOBOE
paccMOoTpeHHe B apOUTPa)KHBIM CyJ, CyIEOHBIM aKT KOTOPOTO OTMEHEH WM u3MeHeH. [lpu
HaNpaBlIeHUU Jena Ha HOBoe paccmorpenue [Ipesuamym Bricmiero Apoutpaxkuoro Cyaa PD
MOJKET yKa3aTh Ha HEOOXOIMMOCTbh PAaCCMOTPEHMSI JIela B UHOM COCTaBe Cy/[a;

- OTMEHHUTH CyAEOHBINH aKT MOJHOCTHIO MU B YAaCTU M MPHUHATH HOBBIM CyAeOHBIN akT, HE
nepeaaBas Jejio Ha HOBOE PaCCMOTPEHUE;

- OTMEHUTH CYJEOHBIN aKT MOJHOCTHIO WM B YaCTH U MPEKPATUThH MPOU3BOJICTBO IO JEIY
1100 OCTaBUTh UCK O€3 pacCCMOTPEHUS TIOJTHOCTHIO UJIN B YACTH;

- OCTaBUTH 0€3 U3MEHEHHUS OJIMH U3 paHee MPHUHSITHIX M0 ey CyAeOHBIX aKTOB.

B cnyudasx u3MeHeHUST WIM OTMEHBI pEUICHUs, OINPENCICHUS WIA MOCTAHOBJICHUS
[Tpesunnym Beicmero Apoutpaxsaoro Cyna PO momkeH yka3aTh KOHKPETHBIC OCHOBAHUS ISt
M3MEHEHUs WIH OTMEHBI cyieOoHoro akta (ct. 304 AIIK PD).

VYkazanus [Ipesununyma Briciiero Apoutpaxnoro Cyna PO, B ToM 4uciie Ha TOJKOBaHUE
3aKOHA, W3JIOKCHHBIE B TIIOCTAHOBIEHWM OO0 OTMEHE peIIeHUs, TOCTAaHOBJICHUS CYa,
00s3aTeNbHBI ISl apOUTPaKHOTO Cy/1a, BHOBb PACCMATPUBAIOLIETO JaHHOE JIENO.

IIpesuanym BAC P® ne Bmpase:

- YCTaHABIMBATh WJIM CYHUTATh JOKa3aHHBIMU OOCTOSITENLCTBA, KOTOPbIE HE OBLIN
YCTaHOBJICHBI WJIH JIOKA3aHbI B PEUICHHUH, MOCTAHOBJICHUH WU ObUIH OTBEPTHYTHI YKa3aHHBIMU
CyIcOHBIMU aKTaMH;

- Ipeapemarbs BONPOCHl O JOCTOBEPHOCTHM WJIM HEIOCTOBEPHOCTU TOIO WM HHOTO
JI0Ka3aTesIbCTBa, MPEUMYILIECTBE OJHUX JO0KAa3aTelIbCTB MEpel APYTMMH, O TOM, Kakas HOpMma
MaTepUaIbHOTO TMpaBa JOKHA OBITh MPUMEHEHA M KAKOE PEIICHHEe, MOCTAHOBJICHHE TOJIKHO
OBITH IPUHATO MPU HOBOM PACCMOTPEHUU JIeTa.

IlocranoBnenue Ilpesunnyma BAC P® mnoanuceiBaeTcsi INpencenaTelbCTBYIONIMM B
3acenanuu [Ipe3nanyma.

19.7. IlocTaHoBI€eHUE CyAa HAJ30PHON MHCTAHIIUU

[Toctanosnenue Ilpesmaguyma BAC P® nomkHo oTBeuarh oOmUM TpeOOBAHMSIM,
OpeIbABIsSEMbIM K CyIAeOHbIM akTamM. OHO JOJKHO OBITh 3aKOHHBIM, OOOCHOBAHHBIM U
MOTUBUPOBaHHBIM (4. 3 cT. 15 AIIK PD).

B nocranosnenuu [Ipesnauyma BAC PO ykassiBaroTcs:

- HOMEp Jena, Jara W MECTO NPHUHATHUSA IOCTAHOBJIEHMS; COCTaB CyJa, MPHUHSIBLIETO
IIOCTaHOBJICHUE;



- HAMMEHOBAHUE JINIA, 0OPaTUBIIETOCS C 3asIBJICHUEM WJIU MPEACTaBICHUEM O IEPECMOTPE
CyJ1eOHOTr0 aKTa B MOPsAJKE HaJ[30pa, €ro MpolieccyaabHOE MOJI0KEHUE;

- HaMMEHOBaHUS JMI, YyYacTBYIOIIMX B Jejie; IMpeaMeT chopa; (aMuiauu Jui,
IPUCYTCTBOBABIIUX B CyZ€OHOM 3aCeaHuy, C YKa3aHUEM MX MOJTHOMOYMIA;

- HANMCHOBAaHMS AapOWTPAXKHBIX CYJOB, pAacCMAaTPHBABIIMX JI€JIO B  MEPBOW,
aneuUIILIMOHHOM, KaCCALlMOHHOM MHCTAHIMAX; CBEJCHUS O MPHUHATHIX M0 JeNy CyJeOHBIX aKTax;
KpaTKoe COAep>KaHUE OCIIapUBAEMOro CyAeOHOrO aKTa;

- IOBOJIbI, COZIEprKaIMecs B 3asIBJICHUH UJIH MPEJICTABICHUH O MIEPECMOTpe CyAeOHOro aKkTa
B IIOPSIZIKE HA/A30pa, U TpeOOBaHUS 3asBUTEIS;

- BO3PaXXEHUS, COJIEPIKaIMECcs B OT3bIBE HA 3asBJICHUE WIM MPEACTABICHUE O MEPECMOTpPE
Jie1a B IOpsIKEe HAa30pa;

- 00BSICHEHHS JINL, YYaCTBYIOLIUX B JIeJI€ U MPUCYTCTBOBABLINX B CyZ€OHOM 3ace/laHuM;

- OCHOBaHMS JJI1 W3MEHEHUS MM OTMEHbI CyJEOHOIrO aKTa, YCTAHOBJIEHHBIE CYJIOM, CO
CCBUIKOM Ha 3aKOHBI U MHbIE HOPMATHBHBIE IPABOBBIC AKTHI;

- MOTHUBBI IPUHITOIO OCTAHOBJICHHUS;

- BBIBOJIbI U PEILIEHUS 110 pe3yJIbTaTaM PacCMOTPEHUS 3asIBICHUS WU MPE/ICTaBICHUS;

- JIeHCTBUS, KOTOpbIE JOJDKHBI OBITh BBIOJIHEHBI JIMIAMH, YYacTBYIOIIMMHU B Jelie, U
apOUTpaKHBIM CYJIOM IIPY HalpaBJIEHUH JieJla HA HOBOE PaCCMOTpPEHHUE.

[TocranoBnenue Ilpesunnnyma BAC P® BcTrynaer B 3aKOHHYIO CUITY CO JIHSI €70 IPUHATHUS;
KOMMU HANpaBiIAIOTCS JIMLAM, YYacTBYIOLIUM B Jiefie, IPYTMM 3aUHTEPECOBAHHBIM JIUIAM B
MSATUAHEBHBIN CPOK CO JTHS MPUHATHUS IOCTAHOBJICHUS.

ITocranoBnenue Ilpesunuyma BAC P® mnomnexur onyOiukoBaHuio B "BecTHuke
Bericiiero Apourpaxuoro Cyaa Poccuiickoit ®denepanun".

I'masa 20. TIPOU3BOJACTBO 110 IIEPECMOTPY BCTYIIMBIINX B 3AKOHHY1IO
CII1Y CYAEBHBIX AKTOB ITIO BHOBb OTKPBIBHIUMCSA OBCTOATEJABCTBAM

20.1. CymHOCTh, OCHOBaHUA U MPEIMET NEPECMOTPA aKTOB
apOUTPaKHOTO Cy/a IO BHOBb OTKPBIBITUMCS OOCTOATEIHCTBAM

[lepecMOTp aKTOB apOMTPa)KHOTO CyJa 1O BHOBb OTKPBIBIIUMCS OOCTOSITEIBCTBAM -
CaMOCTOSITEJIbHAST CTaausl apOUTPaKHOTO Tpollecca, MMEIIIasi CHernuUuIecKuii CyObeKTHBIN
COCTaB, 00BEKT, COJlepKaHNEe, OCHOBAHUS IIEPECMOTPA.

CymHocTh U cHnenupUYHOCTh MPOBEPKH CYACOHBIX AaKTOB IO BHOBb OTKPBIBIIUMCS
0OCTOSTENILCTBAM, €€ OTIMYUE OT MPOBEPKU CyI€OHBIX aKTOB B aleJUIALIMOHHOM, KaCCallHOHHOM
NOpsJIKE U B MOPSAIKE HAA30pa 3aKI0YaeTcs B TOM, YTO JJISl IEPECMOTpPa CyJeOHBIX aKTOB MO
BHOBb OTKPBIBLIIMMCS 00CTOSITEILCTBAM HEOOXOIMMO OTKPBHITHE TAaKUX OOCTOSTEIBCTB, KOTOPHIE
apOUTPaKHBIM CyJ] HE MOT y4ecThb IMpPH PACCMOTPEHUU Jella, TaK KaK 3TH OOCTOSITEIhCTBA
(ropunuueckue (paxkThl) HE OBLITM M HE MOTJIM OBITh U3BECTHBI HU YYACTBYIOIIUM B JIEJie JIUIAM,
HU, COOTBETCTBEHHO, apOUTPaXHOMY CYyIy M O HUX CTaJI0 M3BECTHO JIMILIb MOCJIE MPUHATHUS
Cy1eOHOTO aKTa.

[To BHOBb OTKPBIBIIUMCSI OOCTOSITENILCTBAM MOTYT I€PECMATPUBATHLCS JIMIIb BCTYNHBILKE B
3aKOHHYIO CHUJIy CylIeOHbIE aKTbl, © HE TOJBKO CyJeOHBbIE aKThl apOUTPaKHOTO CyJa MEepBOi
MHCTaHIIMM, HO M CyAeOHBIE aKThl CYJOB amleJUISIIMOHHOW, KAacCallMOHHOW U HaA30pHOU
MHCTaHIMH, KOTOPHIMUA U3MEHEH CyACOHBIN aKT WM NMPUHAT HOBBINA CyaeOHbIN akT. [lepecmoTp
CyZ1e0HOT0 aKTa 10 BHOBb OTKPBIBIIMMCS OOCTOATEILCTBAM OCYIIECTBIISETCS TEM apOUTPaKHBIM
CyJ0M, KOTOpbIH ero mpunsia (ct. ct. 309, 310 AIIK PO).

BHOBb OTKpBIBIIKECS 0OCTOATENHCTBA OTIUYAIOTCS OT HOBBIX OOCTOATEIHCTB, KOTOPBIX HE
ObUIO B MOMEHT PAacCMOTPEHUS JIeJ1a, 1 BOZHUKIIM OHU MOCTIC BEIHECEHUS PEIICHUSL.

CyneOHblif akT apOUTPa’KHOTO CyJla HE MOXKET OBITh IEPECMOTPEH MO BHOBb OTKPBIBIIUMCS
0OCTOSTENICTBAM, €CIIM CYIECTBEHHBIE JJIS Jiesla 00CTOSTENhCTBA BOSHHUKIIN T1OCIIE TPUHSITHUS
3TOr0 aKTa, MOCKOJIBKY MO cMbicay M. 1 cT. 311 AIIK P® ocHOBaHMeM [iJi TaKOro mepecMoTpa



SIBIISIETCS OTKPBITHE 00CTOSTEIBCTB, KOTOPBIC, XOTS OOBEKTUBHO M CYIIECTBOBAIM, HO HE MOTJIH
OBITH YUTEHBI, TOCKOJIBbKY HE ObUIM M HE MOIJIM ObITh M3BecTHHI 3asBuTento (IlocraHoBneHME
[Tnenyma BAC P® ot 12 maprta 2007 1. N 17).

BHOBB OTKpBIBIIKECS OOCTOSTENBCTBA - 3TO IOPUINYECKUN (DaKT:

- KOTOpBIM MpenycCMOTPEH HOpMaM{ IIpaBa W BJIEYET BO3SHUKHOBEHHE, U3MEHEHHUE WU
IIPEKPALEHUE PABOOTHOILIECHUS;

- UMEIOUIMA CYLIECTBEHHOE 3HAu€Hue JUId MPaBUIBHOTO pa3pelieHHs] JIaHHOTO
KOHKpETHOro neia. Eciau Obl BHOBb OTKpBIBIIEECS OOCTOSITEIbCTBO OBLIIO M3BECTHO CyIy HpHU
BBIHECEHHH CYJICOHOTO aKTa, TO OHO 00S3aTENIbHO MOBIIUSIIO HA OKOHYATEIbHBIE BHIBOIBI CYIa;

- CYLIECTBOBAaBIIMH B MOMEHT OOpalleHHs 3asBUTENs B apOUTPaXHBIM Cyl U IpH
PacCMOTPEHUH JI€Ia CYI0M;

- KOTOpBIH HE MOT ObITh U3BECTEH HHU JIUILY, 3asBUBIIEMY 00 3TOM BIIOCIIEACTBUU, HU CyY,
paccMaTpUBAKOLIEMY JIETIO.

ApOuTpaxHble Cy/ibl, IepecMaTpUBaIOIIUeE 10 BHOBb OTKPBIBIIUMCS O0CTOSATENbCTBAM:

- BCTYIIMBILIUE B 3aKOHHYIO CUJIy pEIICHUE, ONpeiesieHUe, IPUHAThIE apOUTPAKHBIM CYI0M
NIEPBOM MHCTAHLIUHU, ECTh CYbl, IPUHABIIUE 3TU PELIECHUE, ONPECIICHUE;

- TIOCTAHOBJICHUS U ONPEJEIICHUs apOUTPa)XKHOrO CyJa aneUIILUOHHON M KacCallMOHHOMN
WHCTAHLIWH, IPUHATHIE B OPSKE HAA30pa ocTaHoBiIeHus U onpenenenns BAC PO, kotopsiMu
W3MEHEH CyAeOHBI aKT apOUTPakKHOTO CyJAa TEpPBOW, aneUISIMOHHOM M KacCAllMOHHOU
MHCTaHIMH 1100 NPUHAT HOBBIN Cy/lE€OHBIN aKT, €CTh Cy/bl, KOTOPblE U3MEHWIN CYAE€OHBIN aKT
VIV TIPUHSUTA HOBBIH Cy/ICOHBIN aKT.

Cornmacio cr. 311 AIIK P® ocHoBaHMsAMHU HepecMOTpa CyAeOHBIX aKTOB IO BHOBb
OTKPBIBIIMMCS 00CTOSATENBCTBAM SABJISIOTCS:

- CYIIECTBEHHBbIE JUIS Jie1a 00CTOATENbCTBA, KOTOPhIE HE ObUIM U HE MOIJIU ObITh U3BECTHBI
3asIBUTEIIIO;

- YCTAHOBJICHHBbIE BCTYIHUBIIMM B 3aKOHHYIO CHIJIy HPUTOBOPOM cyla (albCUPUKAIHS
JI0Ka3aTeNNbCTBA, 3aBEJOMO JIOKHOE 3aKJIIOUEHUE SKCIIEpPTa, 3aBEJOMO JIOKHBIE IOKa3aHUs
CBUJIETEJISA, 3aBE€OMO HENPaBWIbHBIA NEPEBOJI, MOBJIEKIINE 3a COO0H NMPUHATHE HE3aKOHHOIO
WM HeOOOCHOBAHHOTO CYJIEOHOTO aKTa Mo JaHHOMY JIEY;

- YCTaHOBJICHHBIEC BCTYNHBIIUM B 3aKOHHYIO CWIIy IIPUTOBOPOM CyJa NPECTYIIHbIE NESTHUSA
JMIA, YYacTBYIOIIEro B Jelie, WM €ro INpeACTaBUTENs JUOO MNpecTylHble NEesiHUS CYIbH,
COBEPUICHHBIE IIPYU PACCMOTPEHUH JAHHOTO JIE]Ia;

- OTMEHa cyAeOHOro akra apOMTPaXHOTO CyJa WIM cyna oOuiel MOpUCAMKIUU JHOO
IIOCTaHOBJIEHUS JPYyTOro OpraHa, MOCIy>KUBIIMX OCHOBAHUEM JJIsl IPUHATHS CyA€OHOrO akTa o
JAaHHOMY JIeNy;

- IPU3HAHHAs BCTYNMBIIUM B 3aKOHHYIO CHIIy CyJI€OHBIM aKTOM apOMTPa)KHOTO CyJa WM
cyna oOmei IOPUCAUKIINE HEACHCTBUTENBHOW CHeNKa, TOBIEKIas 3a co0Ooi TpHUHSATHE
HE3aKOHHOT'O MM HEOOOCHOBAHHOTO Cy1eOHOT0 aKTa 0 JAHHOMY JIeIy;

- npusHanue KoncrtutynnonusiM Cynom P® He coorBerctByromum Konctutynuu PO
3aKOHa, NMPUMEHEHHOIO AapOUTPAXKHBIM CyJIOM B KOHKPETHOM J€j€, B CBA3M C IPUHATHEM
peleHus o KOTopoMy 3asiBUTENb oopamancs B Koncruryuonnsiit Cyn PO;

- ycraHoBieHHOe EBpomeickum cyIoM 1O MpaBaM YeJIOBEKa HapyIIEHUE MOJIOKECHHI
KonBennun o 3ammre mnpaB 4egoBeKa U OCHOBHBIX CBOOOJ NMPH PAaCCMOTPEHUH apOUTPaKHBIM
CYJIOM KOHKPETHOTI'O JIeJia, B CBA3M C IPUHATHEM PELICHUS [0 KOTOPOMY 3asiBUTENb oOpalaics B
EBpomneiickuii ¢y 10 IIpaBaM 4eJI0BEKa.

3asBIeHUE TMOJACTCS B apOUTPaKHBIA Cy[l, IPUHSABIINN TaHHBIA CyJcOHBIA aKT, JUIAMH,
YYacTBYIOIMMHU B Jejie, B NHUCbMEHHOW (opMme, MOAMUCAHHOE 3asgBUTEIEM WIH €ro
IPEJCTaBUTENIEM U HE IMO3/IHEE TPEX MECSILEB CO JHS OTKPBITHS OOCTOSTENBCTB, SBISIIOIIUXCSA
OCHOBAHMEM JIJIsI IEPECMOTpa Cy1eOHOTO aKTa.

20.2. Ilopa0K ¥ CpOK MOJAuU 3asIBIIEHUS O IEPECMOTPE AKTOB
apOUTPaKHOTO CyJia 110 BHOBb OTKPBIBLIIMMCS OOCTOSATENBCTBAM



3asBieHHE O TMEPECMOTPE BCTYIHMBIIETO B 3aKOHHYIO CHIIy CyIeOHOTO akTa MO BHOBb
OTKPBIBIIMMCSI OOCTOSITEJIBCTBAM TIOJIACTCS B apOUTPaXHBIA CyI, NPUHSABIINK JaHHBINA
CylneOHBIN aKT, TUIaMH, YYaCTBYIOIIMMHU B JIeJie, HE TO3/IHEE TPEX MECAIEB CO JTHS OTKPBITHUS
0OCTOSTENILCTB, SABISIONIMXCSI OCHOBAaHUEM JUIS IEPECMOTpa CyIeOHOTO aKTa.

Cpoku nisi mojgadd 3asiBICHUS O TEPECMOTPE PEHICHHUS HCUYUCIAIOTCS CIEAYIOLUUM
obpa3zom. B cnyuae oOHapyXeHHS OOCTOSTEIIBCTBA, KOTOPOE HE OBUIO M HE MOTJO OBITh
W3BECTHO HU 3afBHUTENIO, HU apOUTPAKHOMY CyAy, CPOK HCUHUCIAETCS CO JHS YCTAaHOBIICHUS
YKa3aHHOTO OOCTOSTENbCTBA. J[HEM YCTaHOBJICHHUS 3TUX OOCTOSATENBCTB CIEAYET CUMTATh JICHb,
KOT'Jla OHU CTaJIM U3BECTHHI 3asBUTEIIO WU apOUTPAKHOMY CYITY.

B cmydae coBepumieHHWS MPECTYNHBIX JEHCTBUH  CTOPOHAMH, TIPEICTABUTCIISIMH,
CBUJETENSMH, IKCIIEPTaMHU, TIEPEBOTUUKAMH, CYAbSIMHU ITOT CPOK JTOJDKEH MUCUUCISATHCS CO THS
BCTYIUICHHUSI TIPUTOBOpA CyAa B 3aKOHHYIO cuiy. [Ipm oTMeHe pemieHHst apOUTpa)XHOTO CyAa,
MIPUTOBOPA, ONPEEICHNUS WM TOCTAHOBJICHUS Cy/a OOIIel IOPUCAUKIINN TUOO TOCTAaHOBIICHUS
MHOTO OpraHa, IOCTYXXHBIIEIO OCHOBAaHMEM K BBIHECEHHWIO JAHHOTO PpEIICHUS, CPOK JUIs
BO30Y>KIEHHUsI MPOM3BOJACTBA MO TMEPECMOTPY PpELICHUS 1O BHOBb  OTKPBIBIIUMCS
0OCTOSTENILCTBAM MCUHCISIETCS CO JTHS BCTYIUICHHS B 3aKOHHYIO CHJTy aKTa COOTBETCTBYIOIIECTO
oprana 00 OTMEHE TOro WIJIM HMHOTO TOCTAHOBJICHHUS CyJa WU apOUTPaXHOrO cyla ITuOo
BBIHECEHHSI OPTaHOM T'OCYAapCTBEHHOTO YTIPABIICHUS ITOCTAHOBIICHUS, MPOTHBOIIOIOKHOTO TO
COJIEP’)KaHUIO TOMY aKTy, KOTOPBI OB MOJIOKEH B OCHOBY TMEPeCMaTPUBAEMOT0 apOUTPaKHBIM
CYJIOM PEUICHHUSI.

[To xomaraiicTBy nuia, OOpaTHBIIETOCS C 3asBICHHUEM, MPOMYIIEHHBIH CPOK TMOJa4H
3asBJICHHUSI MOXKET OBITh BOCCTAHOBJICH apOUTPAXKHBIM CYAOM TIPH YCJIOBUH, €CIH XOJATalCTBO
MOJIaHO HE TMO3JHee 6 MECSIEeB CO JTHS OTKPBITHS OOCTOATEIBbCTB, SIBISIFOIIMXCS OCHOBaHHUEM
NepecMoTpa, U ApOUTPAKHBIN CYyJ TIPU3HAECT MPUYUHBI MTPOITyCKA CPOKA YBAKUTEIHHBIMU (U. .
1,2 cr. 312 ATIK PO).

3asiBIeHHE TOMDKHO OTBEYATh TPEOOBAHUSAM, MPEABSIBISAEMBIM K €ro opMe U Coep:KaHUI0
(ct. 313 AIIK P®), xomusi KOTOPOro MpEeABAPUTEIBHO JODKHA OBITH HAIpamieHa IPYTUM
JUIaM, Y9aCTBYIOUINM B Jiee. B HeM JOKHEI ObITh YKa3aHbI:

1) HaumeHOBaHME apOUTPAKHOTO CyJa, B KOTOPBIH M0AAaeTCs 3asiBICHUE;

2) HAaMMEHOBAHUS JIUIIA, TTOAAIOIIETO 3asBICHUE, U IPYTUX JIUIl, YIACTBYIOIUX B JIeJe, UX
MECTO HaXOXJICHUS UM MECTO JKUTENIbCTBA;

3) HaWMMeHOBaHWE apOUTPAKHOTO CyJa, NPUHSBIIETO CYICOHBI akT, O TepecMOoTpe
KOTOPOTO IO BHOBb OTKPBIBLUIMMCSI OOCTOSITEIbCTBAM XOJATaiiCTBYeT 3asBUTEIb; HOMEp Jela,
JaTa MPUHATHS CYyJeOHOTO aKTa; MPeIMET CIopa;

4) TpeGoBaHHME JHIA, TMOJAIOIIECTO 3asBJICHHWE;, BHOBb OTKpBIBIIEECS OOCTOSTEILCTBO,
npeaycmorperHoe cT. 311 AIIK P® u sBastomieecs, 1o MHEHHUIO 3asBUTENIsI, OCHOBAHUEM JJIsi
MIOCTaHOBKHU BOIIPOCA O MEPECMOTPE CYJeOHOr0 aKkTa M0 BHOBb OTKPBIBIIUMCS 00CTOSTEILCTBAM,
CO CCBUIKOM Ha JOKYMEHTHI, MOJATBEPKIAIOIINE OTKPHITHE WM YCTAaHOBIEHHE JTOTO
00CTOATEILCTBA;

5) mepeyeHb NpUIaraeMbIX JOKYMEHTOB.

B 3asgBnenum Moryt OBITH Takke yKa3aHbl HoMmepa TenedoHOB, ¢akcoB, aapeca
AIIEKTPOHHOM TOYTHI JIHII, yYACTBYIOMINX B JIJIE, U UHBIC CBEJICHUSI.

K 3asBnennto 10MKHbI ObITH TPUIIOKEHBI:

1) Konuu TOKyMEHTOB, TIOJTBEPKIAIOIINX BHOBh OTKPBIBIIHECS 00CTOSTENLCTBA;

2) komusi Cy1IeOHOr0 aKkTa, 0 IEPECMOTPE KOTOPOTO XOIaTalCTBYET 3asiBUTENb;

3) MOKyMEHT, MOJITBEPKIAIONINI HAIMpaBJICHUE APYTUM JIMIAM, YYaCTBYIOIIUM B JEIe,
KOIUi1 3asBJICHUS U JOKYMEHTOB, KOTOPbIE Y HUX OTCYTCTBYIOT;

4) [OBEpEHHOCTh WM WHOW JOKYMEHT, MOATBEPXKIAIONINE IIOJIHOMOYHUS JIMIAa Ha
noanucanue 3aspienus (4. 4 ct. 313 AIIK P®D).

Bomnpoc o npuHATHM 3asBiI€HUS K IPOU3BOJACTBY pELIACTCS CyAbEW €IMHOIMYHO B 5-
JTHEBHBIN CPOK CO JIHS €r0 NOCTYIUICHUS B apOUTPaXKHBIN CY 1.



O mnpuHATHM 3asBIE€HHS K MPOM3BOJACTBY apOMTpPaXHBIM CyJ| BHIHOCUT OIpElEIeHHE, B
KOTOPOM YKa3bIBalOTCS BPEMs M MECTO NPOBEJECHUs CyJeOHOro 3acelaHus M0 PacCMOTPEHUIO
3asIBJIICHHUS.

Cornacio cr. 315 AIIK P® 3asgBneHue o mnepecMOTpe CyAeOHOro akTa I0 BHOBb
OTKPBIBIIMMCSI OOCTOATEIHCTBAM BO3BPAIIAETCS, €CIIM IPU PEIICHUH BOIIPOCA O MPUHATUU €T0 K
HPOM3BOJICTBY CYJl YCTAaHOBUT, 4TO:

1) 3asiBNIeHME IOIAaHO C HApYILIEHUEM TTpaBuJl, ycTaHOBIeHHBIX cT. 310 ATIK P®;

2) 3asBIEHHME TOJAHO TIIOCJIE MCTEUEHUs YCTAHOBJIEHHOTO CpPOKa M OTCYTCTBYET
XOJJaTaliCTBO O €ro BOCCTAHOBJIEHMHM WJIM B BOCCTAHOBJICHHM IPOIYIIEHHOTO CpOKa IMojauu
3asBJICHUS OTKA3aHOo;

3) He cobOmromensl TpeboBaHms, npenbsBiasiembie AIIK PO k ¢dopme u comepikaHuio
3asIBJICHMUSL.

O BO3BpallleHUH 3asBJICHUS BBIHOCUTCS OIIPEIETICHUE, KOTOPOE MOKET OBITh 00KaJIOBAHO.

20.3. [IpoueccyanpHblii MOPAIOK MEPECMOTPA CYI€OHBIX aKTOB
110 BHOBBb OTKPBIBITHMCS 00CTOSATETLCTBAM

CyneOHoe 3aceaHue MO PACCMOTPEHHUIO 3asBIECHUS O MEPECMOTPE CyneOHOro akTa Io
BHOBb OTKPBIBIIMMCSI OOCTOSITEILCTBAM JIOJDKHO OBITH IIPOBEICHO HE IMO3/IHEE MECsla CO JHS
MOCTYIUICHUS 3asBIICHUS B apOUTPAXKHBIN Cy/1, IPUHABIIUN CyIeOHBIN aKT.

CynebHoe 3acemaHue T10 PACCMOTPEHHUIO 3asBJICHHS IO BHOBb  OTKPBIBIIUMCS
00CTOSITENECTBAM TPOBOAUTCSA MO MpaBHJIaM, YCTAHOBJIGHHBIM [JIsl MPOBENEHHUS CYJeOHOTO
3acelaHusl B COOTBETCTBYIOIIECH NMHCTAHIIMHY.

3asBlIeHHE O TMEPECMOTPE BCTYIHMBIIETO B 3aKOHHYIO CHIIy CYIeOHOTO akTa MO BHOBb
OTKPBIBIIMMCSI 00CTOSTENICTBAM apOUTPAXHBIA CYJ] pacCMATPUBACT B CyJeOHOM 3acelaHWH B
CPOK, HE MPEBHIMIAIOIINN OJTHOTO MECSIIa CO THS ero nocTymieHus B ¢y (4. 1 ct. 316 AIIK PO).

Cynapsi, MPUHUMABIINKA y9acTHE B MPUHSATUU CYJEOHOTO aKTa, MOAJNEKAIIETO MEPECMOTPY
10 BHOBb OTKPBIBIIIMMCSI OOCTOSITEILCTBAM, BIIPAaBEe MPUHUMATh y4acTHE B PACCMOTPEHUU 3TOTO
Jiena.

Pazbupast nemo, apOUTpaKHBIN CyJl JOJDKEH YCTaHOBUTH HAJMYHWE BHOBH OTKPBIBIIUXCS
00CTOSITENIECTB M PEIINTh, SBISIOTCS JIM 3TH OOCTOSTENBCTBA CYIIECTBEHHBIMU I Jela, T.C.
TaKUMHU, TIPU 03HAKOMJICHHH C KOTOPBIMH apOUTPAKHBIN CyI TPUHSI OBl HHOE peIIeHUE.

Jluna, ydactByromme B Jieje, 10 pa30uparenbCcTBa Jieina U B CyIeOHOM 3acelaHuu BIPaBe
MIPEACTABISITh JJOKA3aTeIbCTBA B MOJATBEPKACHUE UIIH ONPOBEPIKEHNE OCHOBAHUN K TIEPECMOTPY
CyneOHOro akta. DTH J0Ka3aTelIbCTBA HCCIIEMYIOTCS M OLEHUBAIOTCA CYAOM IO OOIIUM
npaBujaM apOUTPaKHOTO CYIOTIPOM3BOJICTBA.

20.4. CyneOHbIe aKThl, MPUHUMAEMbIC apOUTPAKHBIM CyJIOM
MO pe3yJibTaTaM PacCMOTPEHHUS 3as1BJICHUSI O IEPECMOTPE
CyJ1e0HOT0 aKTa 0 BHOBb OTKPBIBUIUMCS OOCTOATEILCTBAM

PaccMoTpeB B cyneOHOM 3acenaHMM 3asBIEHUE O IEPecMOTpe CyAeOHOro akTa 1Mo BHOBb
OTKPBIBIIMMCST OOCTOSITENILCTBAM, ApPOUTPAXKHBIA CyI TNPUHUMAET CyIeOHBIA akT, Qopma
KOTOPOT'O 3aBHCHUT OT TOTO, yIOBJICTBOPCHO 3asBJICHNUE WM HET.

Cornacho ct. 317 AIIK P®:

- eCIIM 3asABJCHUE YNOBICTBOPSACTCS M, COOTBETCTBCHHO, CYICOHBIM aKT OTMEHsIETCS,
apOMTpaXHBI Cyl TEpBOM HMHCTAHIMM [PUHUMAET pemeHue (apOUTpakHbId  cyA
aneJuUSIIIAOHHON, KAcCallMOHHOW WM  HAA30pPHOM HWHCTAHIMM - TIOCTAaHOBJICHHE) 00
YIOBJIIETBOPEHUM 3asBJICHUS U OTMEHE paHee NPUHATOIO WM CyAeOHOTO akTa IO BHOBb
OTKPBIBIIUMCS OOCTOSITEIbCTBAM;



- €CJIM B YJIOBJICTBOPCHHUH 3asBJICHHUS apOUTPAXKHBIM CyJl OTKa3bIBa€T, T.€. HE MPU3HACT
yKa3aHHbIE 3asBUTEIEM OOCTOATENHCTBA BHOBb OTKPBIBIIMMUCS, BEHIHOCUTCS COOTBETCTBYIOIIEE
OnpeAeseHUE.

B cayuae oTmeHBl CyaeOHOrO akTa MO BHOBb OTKPBIBIIUMCS OOCTOATEIHCTBAM JIEJI0
MOBTOPHO PACCMATPUBAETCS TEM K€ apOUTPAKHBIM CYJ0M, KOTOPBIM OTMEHEH paHee MPUHSTHIN
UM CyJeOHBIN aKT, B 00111eM nopsiake, ycraHoBieHHOM ATTK PO.

ApOUTpaKHBIN Cy] BIIpaBe MOBTOPHO PACCMOTPETH JIETI0 HETTOCPEICTBEHHO ITOCIIC OTMEHBI
CylIeOHOrO aKTa B TOM e CyJeOHOM 3acelJaHHH, eCIH JIMIA, YYacTBYIOIIWE B JeNe, WIH HX
MPEACTaBUTEIM TPHUCYTCTBYIOT B CylIeOHOM 3acelaHMM W HE 3asiBWIM BO3PAXKEHUU
OTHOCHUTEIILHO PACCMOTPEHHSI JIeNa M0 CYIIECTBY B TOM ke CyZeOHOM 3acelaHuu.

[Ipu BBIHECEHHMHM OmpENeICHHUS 00 OTKa3e B YJIOBICTBOPCHHH 3asBICHUS O MEPECMOTpE
CyZ1eOHOrO aKTa MO BHOBb OTKPBIBIIMMCS OOCTOSITENBCTBAM CYJ O0s3aH HANpPaBUTh €ro KOMUU
BCEM JIMIAM, YYaCTBYIOIIUM B JIEJIE.

Pemenne, moctaHoBieHHEe apOUTPaKHOTO cyAa 00 OTMEHE CyneOHOro akTa MO BHOBb
OTKPBIBIIUMCSI OOCTOATENLCTBAM W OIpejelieHne 00 OTKa3e B Yy/JAOBJIECTBOPCHUH 3asBICHUS O
nepecMoTpe CyJIeOHOro aKTa IO BHOBb OTKPBIBUIMMCS OOCTOSITENBCTBAM MOTYT OBITh
00>KaJTOBaHEL.



HOPMATHBHBIE ITPABOBBIE AKTHI

1. Koncturyuus Poccuiickoit @enepanuu ot 12 nexadbpst 1993 r.

2. denepanbHbli KOHCTUTYIIMOHHBIN 3aKk0H OT 31 nexadps 1996 r. N 1-OK3 "O cynebHoi
cucreMe Poccuiickoit ®deneparun’.

3. ®epepanbHbIi KOHCTMTYLMOHHBIM 3akoH oT 28 ampens 1995 r. N 1-®K3 "O6
apoutpaxubix cygax Poccutickoit deneparun'.

4. ®enepanbHbld KOHCTUTYUMOHHBIM 3akoH oT 21 wronsg 1994 r. N 1-©K3 "O
Koncrutyunonnom Cyae Poccuiickoit ®denepanun".

5. ApOuTpakHbIii polieccyanbHbIi koaeke Poccuiickoit @enepariui.

6. Boznymineiii kogeke Poccuiickoit @enepanumn

7. I'paxnanckuii konekce Poccuiickoit deneparuu.

8. 'paxxnanckuii nporeccyanbHbiit kKogeke Poccuiickoit deneparuu.

9. Kogekc Poccuiickoit ®enepanyu 06 aIMUHUCTPATUBHBIX MPABOHAPYIICHUSX.

10. Konekc Toprosoro moperuiaBanus Poccutickoit denepanuu.

11. Hanorogslii koaekc Poccuiickoit @enepanum.

12. ®enepanphblii 3akoH oT 7 utonst 2003 r. N 126-D3 "O cszu".

13. ®enepanbubiii 3akoH 0T 30 utoHs 2003 r. N 87-®3 "O TpaHCIIOPTHO-IKCIIETULIUOHHOMN
NeATEeILHOCTH .

14. ®enepanbubiii 3akoH oT 10 sguBaps 2003 r. N 18-®3 "VcraB xene3HOIOPOKHOIO
tpancnopta Poccuiickoit deneparun'.

15. ®enepanbublii 3akoH OT 26 okTs0ps 2002 r. N 127-®@3 "O HecoCTOATETBLHOCTH
(6ankpotcTBe)".

16. ®epepanpupnii 3akoH oT 24 wmrons 2002 r. N 102-®@3 "O Ttperelickux cygax B
Poccuiickoit deneparun’.

17. ®enepanbhsbiii 3akoH oT 31 mas 2002 r. N 63-03 "O06 anBokaTCKON AESITENFHOCTU U
aasokartype B Poccuiickoit ®denepannn".

18. ®enepanbupiii 3akoH OT 30 Mas 2001 r. N 70-®3 "OO6 apOuTpakHBIX 3acemaTemnsx
apOUTpaKHBIX cyA0B cyObekToB Poccuiickoit denepanun’.

19. ®enepanbubliii 3akoH oT 17 utosig 1999 r. N 176-®D3 "O nouToBoii cBs3u".

20. ®enepanbHblil 3aKk0oH OT 24 HOsAOps 1996 1. N 132-®3 "OO6 ocHOBax TypUCTCKOMN
nearenbHoCcTH B Poccuiickoit @epepanun'.

21. 3akon P® or 7 wumronga 1993 r. N 5338-1 "O MexayHapoAHOM KOMMEPYECKOM
apoutpaxe".



AKTBI CYAEBHBIX OPTAHOB

[loctanoBnenus Ilnenyma Boiciiero Apourpaxuoro Cyaa P®,
BepxoBroro Cyna P®, Kouctutynuonnoro Cyna PO

1. [loctanosnenue [Inenyma Briciero Apoutpaxuoro Cyna PO ot 15 nekabps 2004 r. N
29 "O HekoTOpbIX BoOIpocax mnpaktuku npumeHeHuss DenepanpHoro 3akoHa "O
HECOCTOSTENbHOCTH (OaHKPOTCTBE)".

2. Ilocranosnenue Ilnenyma Briciiero Apoutpaxtoro Cyna PO ot 2 utons 2004 r. N 10
"O HEKOTOpBIX BOMNPOCAX, BO3HHUKIIMX B CYyIeOHOM MpaKkTHKEe NpU PAacCMOTPEHUH [1eil 00
aJMMUHHUCTPATUBHBIX PAaBOHAPYIIECHUAX .

3. IloctanoBnenue IInenyma Boicmero Apourpaxnoro Cyna PO ot 5 utons 1996 r. N 7
"O06 ytBepkeHnH Permamenrta apOUTpaXKHBIX CyI0B".

4. IlocranoBnenue [lnenyma Briciero Apoutpaxuoro Cyga PO ot 9 nekabps 2002 r. N
11 "O HeKOoTOpPBIX BOINpOCaX, CBS3aHHBIX C BBEICHHEM B JCWCTBHE ApOHUTPaKHOTO
npoleccyaiabHoro kogekca Poccuiickoit denepanun’.

5. Iloctanosnenue [lnenyma BepxosHoro Cyna P® u [1nenyma Bricuiero ApOutpakHoro
Cyna PO ot 1 utong 1996 r. N 6/8 "O HEeKOTOPBIX BONPOCAX, CBSI3aHHBIX C MPUMEHEHHEM YacTH
nepsoit ['paxxnanckoro koaekca Poccuiickoit denepaunn’.

6. Ilocranosnenue Ilnenyma BepxoBHoro Cyma P® or 20 suBaps 2003 r. N 2 "O
HEKOTOPBIX BONPOCAX, BO3HHUKIIMX B CBA3M C MPUHATHEM M BBEJIEHUEM B JEHUCTBUE
['pasx1aHCKOTO MpoLeccyanbHOro Kozjekca'.

7. IocranoBnenne I[lnenyma BepxoBHoro Cyma P® or 24 despans 2005 r. N 3 "O
CyJeOHOM MpakTHKe MO JejlaM O 3aIlWTe YEeCTH U JOCTOMHCTBA Ipa)</l1aH, a TaKXKe JeJOBOU
penyTanuu rpax/aiaH U FOpUINYECKUX JHL'".

8. INocranoBnenune Koncturynuonnoro Cyaa P® or 17 nos6ps 2005 r. N 11-I1 "ITo gemy
0 TIPOBEPKE KOHCTUTYHHUOHHOCTH 4. 3 cT. 292 AIIK P® B cBsi3u ¢ )anobdamu Trocy1apcTBEHHOTO
yupexaeHus KyabTypel "Jlom  kymbTypel  uM. OkTsa0pbckoit  PeBomormu", OAO
"LlenTponedpTexumpemctpoii”, rpaxnanuHa A.A. Jleicoropa u aaMuHHcTpauuu Tynbckoi
obmactu".

9. Ilocranosnenue Koncrturyunonnoro Cyna P® or 16 urons 2004 r. N 15-11 "Tlo neny o
MPOBEPKE KOHCTUTYUUOHHOCTH 4. 5 cT. 59 AIIK P® B cBsi3u ¢ 3ampocamMu rocyaapCTBEHHOTO
cobpanust - Kypynras Pecnybnuku bamkoprocran, rybepHaropa SpocmaBckoit o6iacTw,
Apbutpaknoro cyaa KpacHosipckoro kpasi, »xajio0amMu psijia OpraHu3aiuii u rpaxkiaan’.

10. Onpenenenne Koncrutyuuonnoro Cyna P® or 2 mapta 2006 r. N 22-O "Ilo xanobe
3A0 "lIpomeimnenHo-puHancoBas rpynmna "Tomud" Ha HapylieHHE KOHCTUTYIIMOHHBIX MPaB 1
cBobon 1. 4 4. 2 ct. 39 AIIK PO".

11. Onpenenenune Koncrurynmonnoro Cyma P® ot 27 mas 2004 r. N 211-0O "Tlo xanobe
rpaxaaHcku CeBacTbaHOBOM A.V. Ha HapyllleHHe ee KOHCTUTYLHMOHHBIX IpaB 1. 6 c¢T. 311 AIIK
Po".



WudopmannoHHbie muchma
ITpe3uanyma Beiciiero Apoutpaxuoro Cyna PO

1. Mudopmarmonnoe nuceMmo Ilpesnauyma BAC PO ot 20 ¢espans 2006 r. N 105 "O
HEKOTOPBIX BOTPOCAX, CBSI3aHHBIX C BCTYIUICHHEM B cuily DenepaibHOrO 3akoHa OT 4 HOAOpA
2005 r. N 137-®3 "O BHeceHMU U3MEHEHMI B HEKOTOPBIE 3aKOHOJATEIbHbIE aKThl Poccuiickoi
®denepai ¥ NpU3HAHUM YTPATUBIIMMU CUITy HEKOTOPBIX MOJIOKEHUHN 3aKOHOAATEIbHBIX aKTOB
Poccuiickoii ®enepaiuu B CBSI3M € OCYUIECTBICHHEM MeEp IO COBEPLICHCTBOBAHMIO
aJMMUHHUCTPATUBHBIX NPOLIETYP YPEryIMPOBaHUS CIIOPOB".

2. Uudopmanmonnoe nucbMo [Ipesunuyma BAC PD or 22 gexabps 2005 r. N 99 "O6
OTJIEJIbHBIX BOIIPOCAX MPAKTUKU IPUMEHEHUSI ApOUTPAKHOTO IPOLIECCYaTIbHOrO KoJeKkca'.

3. Un¢popmanmonnoe nucemo IIpesuanyma BAC P® ot 20 nexabps 2005 r. N 97 "O630p
IPAKTUKU PACCMOTPEHHUsI apOUTPaKHBIMH CyJaMH CIIOPOB, CBS3aHHBIX C 3aKIIOYEHHUEM,
YTBEP)KJICHHEM U DPACTOP)KEHHEM MMPOBBIX COIJIALIEHUH B JelaX O HECOCTOSITEIbHOCTH
(6ankpotcTBe)".

4. Nudopmarmonnoe nuceMo Ilpesnanyma BAC PO ot 22 nekabps 2005 r. N 96 "O630p
IPAKTUKU PAacCMOTPEHUsl apOUTPaXHbIMU CyJaMu Jell O IMpU3HAHUM U MPHUBEACHUU B
UCTIOJIHEHUE PelleHUH MHOCTPaHHBIX Cy/0B, 00 OCIIapUBAaHUU PEIIEHUH TPETEHCKUX CYJOB U O
BbIIaY€ HCIOJHUTEIBHBIX JHCTOB Ha MPUHYJUTEIBHOE WCIOJIHEHWE PEIIEHUN TPEeTeHCKUX
cyaoB".

5. Nadpopmanmonnoe nucemo [pesunnyma BAC P® ot 22 gexabpst 2005 r. N 101 "O630p
IPaKTUKUA PACCMOTPEHMS CIIOPOB, CBA3AHHBIX C NMPU3HAHUEM HENCHCTBUTENBHBIMU IyOIMYHBIX
TOPIOB, IPOBOAMMBIX B paMKax HCIIOJIHUTEIBLHOTO ITPOU3BOJCTBA" .

6. Undpopmannonnoe nucemo Ilpesunuyma BAC P® ot 17 suBaps 2006 r. N 100 "O
HEKOTOPBIX OCOOCHHOCTSIX, CBA3aHHBIX C NMpUMeHeHHeM ctatbu 21.1 denepanbHoro 3akona "O
roCyJIJapCTBEHHOM perucTpaluy IpUANYECKHX JIMI U MHAWBUAYAIbHBIX IpeANpUHUMaTeNnei".

7. NnpopmarmonHoe nucemo IIpesuanyma BAC P® ot 20 suBaps 2005 r. N 89 "O
HEKOTOPBIX BOIIPOCAX PACCMOTPEHUS /1] B MOPSAKE YIPOLIEHHOTO MPOU3BOACTBA" .

8. Nudopmarmonnoe nucsmo Ipesnauyma BAC PO ot 21 nexabps 2005 r. N 102 "O630p
MPaKTUKH TPUMEHEHHUs apOWTpaXHbIMU cynamu ctatbl 409 I'pakmaHckoro Kojekca
Poccuiickoit ®enepanun’.

9. Uadopmanmonnoe nucbmo [Ipesuanyma BAC PO ot 21 aexabps 2005 r. N 103 "O630p
NPaKTUKA TPUMEHEHUS apOUTpaXHBIMH cynamu crtatbu 414 I'pakIaHCKOTO KOAEKca
Poccuiickoit ®eneparun’.

10. Uuadpopmannonnoe nucemo Ilpesunnyma BAC P® or 21 npekabps 2005 r. N 104
"O030p MpaKkTHKXA TMPUMEHEHHUS apOUTPAKHBIMUA CyJaMH HOpPM [ 'pakIaHCKOTO KOJEKca
Poccuiickoit @enepannu 0 HEKOTOPHIX OCHOBAHUX MpeKpaleHust 003aTenbCTB" .

11. Uadopmanmonnoe nuceMo Ilpesunnyma Briciiero Ap6utpaknoro Cyma PO ot 17
HOsA0ps 2004 r. N 85 "O0630p nmpakTHKHU pa3pelieHus CIOPOB MO JOrOBOpY KOMHUCCHU".

12. Uadopmanmonnoe nuceMo Ilpesunnyma Breicmiero Ap6utpaknoro Cymaa PO ot 13
aBrycta 2004 r. N 80 "O HEKOTOpPBHIX BONPOCAX, BOSHHUKAIOIIUX B CyJeOHON MpakTHKE MpU
paccMOTpeHUH apOUTPaKHBIMU CyJaMH JIe]1 00 OCIIapuBaHUKM HOPMATHUBHBIX NIPaBOBBIX aKTOB'.

13. Nudopmarmonnoe nuceMo IIpesuanyma Bricmero Apoutpaxksoro Cyna PO ot 13
aBrycta 2004 r. N 82 "O HEeKOTOpBIX BOIPOCax MPUMEHEHHUS ApOUTPaKHOTO MPOIECCYaTbHOTO
kojaekca Poccuiickoit denepanuu.

14. Uudopmanmonnoe nuceMo Ilpesunuyma Breicmiero ApOGutpaknoro Cyma PO ot 13
asrycra 2004 r. N 83 "O HeKOTOpBIX BOIIPOCAaX, CBSI3aHHBIX C IIPUMEHEHUEM YacTh 3 cTaTbu 199
ApOuTpakHOTO TMporeccyanbHoro kojaekca Poccuiickoit deneparun’.

15. Nudopmarmonnoe nucbMo IIpesuanyma Bricmiero Apourpaxsoro Cyna PO ot 13
aBrycta 2004 r. N 84 "O HEKOTOpBIX BOMpPOCaX MPUMEHEHUSI apOUTPAKHBIMU CYJIaMU CTaThH 61
I'paxnanckoro kogekca Poccuiickoit ®denepauun’.



16. Undpopmanmonnoe nucemo Ilpesnamyma Boiciiero Apourpaxnoro Cyna P® or 13
aBrycta 2004 r. N 81 "OO30p mpakTHKH NpUMEHEHUs apOuTpakHbiMu cylgamu Kopekca
Toprosoro MoperuiaBanus Poccuiickoit denepaunn'.

17. NudopmarmonHoe nucbMo IIpesuanyma Boicmero Apourpaxksoro Cyaa P® ot 11
aBrycta 2004 r. N 79 "OO030p mpakTUKH pa3peuieHus CIOPOB, CBA3AHHBIX C MPUMEHEHUEM
3aKOHOJATeNIbCTBA 00 0053aTEIbHOM IEHCUOHHOM CTPaxOBaHUU'".

18. Undopmannonnoe mucemo IIpesummyma Beicmero Apo6urpaxknoro Cyna P® ot 7
mtong 2004 r. N 78 "OO6 o030pe NpakTUKH MNPUMEHEHHS apOUTPaXHBIMU CyJaMu
npeBapUTEILHBIX 00ECIIEUNTENEHBIX Mep'.

19. NudopmanmonHoe nuceMo IIpesuanyma Boicmero Apourpaxsoro Cyaa PO ot 21
utorst 2004 r. N 77 "OOG o630pe MpakTUKU PACCMOTPEHUS €71, CBSI3aHHBIX C MCIIOJHEHUEM
CyJIeOHBIMU IPUCTABAMHU-UCIIOIHUTENSAMH CyA€OHBIX aKTOB apOUTPaXKHBIX Cy0B".

20. IIucemo Beicmero Apourpaxknoro Cyma PO ot 2 anpens 2004 r. N C1-7/yn-389 "O
HEKOTOPBIX BOINpPOCAX, CBA3AHHBIX C MOJCYJHOCTbIO CIIOPOB, BBITEKAIOLIMX H3 JIOTOBOPOB
NEPEBO3KHU I'PY30B KEJIE3HOJOPOKHBIM TpaHCIOPTOM".

21. Nndopmarmonnoe nucsMo Ilpesuanyma Boicmero Ap6urpaxkuoro Cyaa P® or 17
despasis 2004 r. N 76 "O06 0030pe MpaKkTUKHA PACCMOTPEHUSI apOUTPAKHBIMU CyJaMH eI 00
yCTaHOBJIEHHHM (PaKTOB, UMEIOIINX IOPUANYECKOE 3HauUeHue" .

22. Undpopmanmonnoe nucemo Ilpesnauyma Boiciiero Apoutpaxnoro Cyna PO or 24
ntons 2003 r. N 73 "O HekoTOpsIX BoIlpocax npuMeHeHus dacteil 1 u 2 craten 182 u vactu 7
ctatbk 201 ApOuTpakHoro npoueccyanbHoro kojaekca Poccuiickoit denepanun'.

23. Nnpopmarmonnoe nucsMmo Ilpesuanyma Beicmero Ap6urpaxsoro Cyna P® or 24
utonsg 2003 . N 72 "O0630p NpakTUKK MPUHITHS apOUTPAXKHBIMHU CyJJaMH MEp 0 00EeCTIEYCHHUIO
HCKOB I10 CIIOpaM, CBSI3aHHBIM C 0OpallleHueM LIEHHbIX Oymar".

24. Undpopmanmonnoe nucemo Ilpesnaumyma Boicmiero Apourpaxsnoro Cyna PO or 17
mapta 2003 . N 71 "O0630p npakTHKH pa3pelieHns apOMTPa)kHbIMU CyAaMHU /€7, CBA3aHHBIX C
IIPUMEHEHUEM OTJEIBbHBIX IIOJIOKEHUM dactu nepBod Hamorosoro kozekca Poccuiickoi
®Denepaunn’.

25. Undopmanmonnoe nucemo IIpesuanyma Beicmero Ap6urpaxnoro Cyna P® or 4
HOs10pst 2002 . N 70 "O nmpumeHeHnun apouTpakHbIMU cyaamu ctateit 140 u 317 I'paxaanckoro
kojaekca Poccuiickoit denepanuu.

26. Undopmanmonnoe nucbkMo Bricmiero Apoutpaxsaoro Cyna P® ot 20 nexabps 1999 r.
N CI1-7/CMII-1341 "OO6 OCHOBHBIX TMOJIO)KEHHSX, NMPUMEHAEMBIX EBporeiickum cymom 1o
IpaBaM 4eJI0BeKa IpH 3allUTe UMYIIECTBEHHBIX IpaB U IIpaBa Ha Mpasocyue’.
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VY4eOHbIe TOCOOHSI 1 KOMMEHTapUu

1. A6ymenko [I.b. Kommenrapwuii k [ToctanoBnenuto [ienyma Briciiero ApOuTpaxHOTO
Cyna PO ot 9 nexabpsa 2002 r. N 11 "O HekoTOpbIX BOMpOCax, CBA3aHHBIX C BBEJICHHEM B
neiictBue ApOUTpaXHOTro IpoleccyanbHoro kojekca Poccuiickoit @enepanuun”. M.: Bontepe
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10.3. TIpoTokois cyaeOHOTO 3aceAaHus: IOPSIOK BEICHUS U COIEPKaHNE
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14.1. TTonsiTve ¥ MPU3HAKU HECOCTOSITEIBHOCTH (OaHKPOTCTBA)
14.2. CocTtaB y4aCTHUKOB Jeia O OaHKPOTCTBE M apOMTPaKHOTO Ipolecca IO Jely O
OaHKpOTCTBE
14.3. TlonBemOMCTBEHHOCTh H TOJCYAHOCTh Jnea o OaHkporcTtBe. OCOOEHHOCTH
BO30Y KJIEHUSI POU3BOJICTBA IO JEITY
14.4. OcoGeHHOCTH IPOBEICHUSI TIOJTOTOBKH T10 JIeiaM O OaHKPOTCTBE
3asiBIIeHHE O MMPU3HAHUU HECOCTOATEIbHBIM (OaHKPOTOM)



14.5. CyneOHbIe aKThl, BHIHOCHMEBIE apOUTPaXHOM CYZOM IO Pe3yJbTaTaM PacCMOTPEHHS
nena 0 0aHKPOTCTBE, OCHOBAHUS M MOPSIOK UX MPUHSITHS
I'maBa 15. IIpousBoacTBO MmO AenaM O NMPU3HAHUM U NPUBEIECHUU B HUCIOJIHEHHE pEIICHUN
WHOCTPAHHBIX CYJ0B U MHOCTPAHHBIX apOUTPaKHBIX PelIeHUI
15.1. Ilpu3Hanue ¥ NpUBEIEHUE B HCIOJHEHHE PEIICHUH WHOCTPaHHBIX CYJIOB U
WHOCTPaHHBIX apOUTPAKHBIX PEIICHUN
15.2. 3asBneHue o0 NPU3HAHUU U MIPUBEACHNUHU B UCIIOJIHEHNUE PEIICHNS MHOCTPAHHOTO CyJia
Y UTHOCTPAHHOTO apOUTPaKHOTO PEIICHUS
15.3. Tlopsnok paccMOTpEeHHs 3asiBJICHUS O TPU3HAHUU WU TPUBEACHUH B HCIIOJTHEHHUE
pElIeHNs HHOCTPAHHOTO Cy/1a U MHOCTPAHHOTO apOUTPaKHOTO PeIleHuUs
15.4. OcHoBaHus OTKa3a B TNPU3HAHMM M TNPHUBEJAECHUU B HCIOJHEHUE pEILEHUs
WHOCTPAHHOIO Cy/1a U HHOCTPAHHOTO apOUTPaKHOTO PeIlIeHuUs
15.5. OmpenencHue apOWTPaXHOTO Cyaa MO JeIy O TNPU3HAHWM W TPHUBCICHUU B
WCIIOJTHEHUE PEIICHHSI HTHOCTPAHHOTO Cya U HUHOCTPAHHOTO apOUTPaKHOTO PEIICHUS
15.6. IlpuHyauTenpHOE HCIOJIHEHUE PELICHUS WHOCTPAHHOTO CyJa WJIM HWHOCTPaHHOI'O
apOUTPaKHOTO PEIICHUS
I'maBa 16. OcoGeHHOCTH pacCMOTPEHUS A€ C Y4aCTUEM MHOCTPAHHBIX JIUI]
16.1. Ilonstre nHOCTpaHHBIX Jull. OnpeneneHrne apOuTpaKHBIM CyZI0M IIPABOBOTO CTaTyca
nHocTpaHHbIX Jull. [IponieccyanbHble mpaBa HUHOCTPaHHbBIX JUL. Cy1eOHbI HMMYHUTET
[IpoueccyanbHble MpaBa THOCTPAHHBIX JIUIT
Peropcun
[IpeacTaBUTENBCTBO MHOCTPAHHBIX JIUI]
[IpencraBneHre MHOCTPAHHBIX JIULL KOHCYJIOM
Cyne6nbiit uMmyHuTteT. [lonsiTue
AOGCOIOTHBIN U OrpaHUYEHHBIN (PYHKIIMOHATIBHBIN) UMMYHUTET
NMMyHHTET MEXIYHAPOAHBIX OpraHU3alui
NMMyHUTET U coyyacTre B apOUTpa)KHOM Tpoliecce
16.2. KoMrereHuusi apOUTpaxHbIX CyJ0B B Poccuu 1o aenam ¢ y4acTHeM WHOCTPAHHBIX
mun. Buael moacygHOCTM 1€ € y4acTMEM MHOCTpaHHbIX Jul. IIpoporamnuonHoe
CorjanieHue
Buasl MexxyHapoAHON KOMIETEHIIUN apOUTPaKHBIX CYI0B
Cornamenne 00 ompeneneHUd KOMIIETEHIIMH apOWTpaKHBIX CyaoB B Poccuiickoii
®denepaunu
Komnerenuust apOUTpaKHBIX CYZOB MO MNPUMEHEHUIO OOECHEeUUTENbHBIX MEp IO
JIeJIaM € y4aCTHEM MHOCTPAHHBIX JINLL
16.3. OcoOeHHOCTH pPacCMOTpPEHHsI Jell ¢ ydacTHeM HWHOCTpaHHbIX Jmi. CyneOHbIe
nopyuenus. TpeOoBaHus, IpeAbABIsEMbIE K TOKYMEHTaM HHOCTPAHHOT'O TIPOUCXOXKICHUS
[Topsinok U3BELIEHNS NHOCTPAHHBIX JINI
[IpoueccyanbHbi€ JIBrOTHI
['ocynapcTBeHHas mouiMHa
CyneOHblii 3a5m0T
YyacTue MHOCTPaHHBIX JIML B KAYE€CTBE TPEThUX JINI
CynebHble mopydeHust
['nmaBa 17. IIpon3BoicTBO B apOUTPaKHOM CY/JI€ aneUSIITAOHHON WHCTAHIIUNA
17.1. IHCTUTYT aneuisiuy B CUCTEME TepecMoTpa CyAeOHBIX akTOB. Bupl anemnsaunu
17.2. AnemmanvoHHOE TIPOW3BOACTBO KaK CaMOCTOSITENIbHAsI CTaausi apOUTPa)KHOTO
npoliecca: OHSATHE, CYIIHOCTb, 0COOCHHOCTH
17.3. IlpaBo aneIAIMOHHOTO OOKaJOBaHUS: TMPEANOCHUIKH, OOBEKT M CYOBEKTHI
00>kaJI0BaHUs, CPOKU OOpAICHUsI B apOUTPaKHBIN aleUIILUOHHBINA CY ]
17.4. ®opma u coaepkaHue aneJUIAIUOHHON KaloObl HA PEIICHHUs] apOUTPaKHOTO Ccyja
NIEPBOM MHCTAHIIMH, HE BCTYNHBILIUE B 3AaKOHHYIO CUITY
17.5. Tlopsimox MpoU3BOACTBA B apOUTPAKHOM CYJIe aneUISIIIMOHHON WHCTAHIIUH



17.6. OcHoBaHus ansi WM3MEHEHUS WM OTMEHBI peleHus apOUTpaXKHBIM CyJI0M
amneISIIUOHHON HHCTAaHITUU
17.7. CymHocTs U coiepKaHue CyIeOHOro aKkTa, MPUHUMAEMOTOo apOUTPaKHBIM CyIOM
amneISIIUOHHON HHCTAaHITUU
17.8. OcoOGeHHOCTH amneyuIsIMOHHOTO TPOU3BOJCTBA IO >Kajo0aM Ha OmpeaerIcHue
apOUTPaXXHOTO CyJa MEePBOM WHCTAHIUH
I'maa 18. IIpou3BoACTBO B apOUTPaKHOM CYE KaCCAIIMOHHOW WHCTAHIIHH
18.1. [ToHsiTHE M CYIIHOCTh KaCCAallMOHHOTO MTPOU3BOICTBA
18.2. OOBEKT KaccallMOHHOTO MPOU3BOJICTBA
18.3. CyObeKThl KacCaIllMOHHOTO MPOU3BOICTBA
18.4. TTopsimok BOo30YXICHUS KacCAalMOHHOTO ITPOU3BOICTBA
18.5. ITopsimok paccMOTpeHHS ieTia B apOUTPAKHOM CyJIe KaCCAIlMOHHON MHCTAHIIUU
[ToaroroBka K pacCMOTPEHUIO JI€Ia B KACCAIIMOHHOM MHCTaHIIUU
[TpexpaieHre mpou3BOACTBA MO KacCallMOHHOM kanobe
CynebHoe pa3OupaTebCTBO B CyJI€ KaCCAI[MOHHOW WHCTAHIIUU
18.6. [Ipenensl paccMOTpeHus Aeia B KACCAIMOHHON MHCTAHIIUU
18.7. TlomHOMOUHMS apOUTPAKHOTO CyAa KaCCAlMOHHOW MHCTAHITUU
18.8. OcHoBaHUS AJI1 U3MEHEHUS U OTMEHBI CyI€0OHBIX aKTOB apOUTPAXKHBIX CYIOB MEPBOU
U aleJUISIIUOHHON HHCTAaHIIUNA
18.9. [ToctaHoBieHHE apOUTPAKHOTO Cya KaCCAIIHOHHOW MHCTaHIIUN
I'naBa 19. HaxgzopHoe mpon3BoaCTBO
19.1. [lonsiTve 1 3HaYeHHE MMPOU3BOJICTBA B TOPSAKE HAI30pa
19.2. ITopsinok oOpaiieHus B HaJ30pHY0 HHCTAHIIUIO
19.3. Bo30ysxaeHne HaJ30pHOTO IPOU3BOACTBA
19.4. Craguun HaJ30pHOTO IPOU3BOCTBA
19.5. OcHoBaHus AJ1 OTMEHBI WM HW3MEHEHHUs CYJIeOHOro aKTa CyAOM HaJI30pHON
WHCTAHIINH
19.6. [TomHOMOUMS CyAa HAA30PHON MHCTAHIIUU
19.7. IlocTaHoBieHNE Cy1a HAA30PHON MHCTAHIIUU
I'maBa 20. [Ipon3BOACTBO MO MEPECMOTPY BCTYNMUBIINX B 3aKOHHYIO CHIIy CYyACOHBIX aKTOB I10
BHOBB OTKPBIBIIUMCS 00CTOSTEILCTBAM
20.1. CymHOCTbh, OCHOBAaHHUS W MPEIMET IEPECMOTPa aKTOB apOUTPAKHOTO Cy/aa MO BHOBB
OTKPBIBIIUMCS 00CTOSITEIbCTBAM
20.2. Tlopsamok W CpOK MOJAYM 3asBJICHUS O MEPECMOTPE aKTOB apOWTPaKHOTO Cynaa IO
BHOBB OTKPBIBIIMMCSI 0OCTOSITEIbCTBAM
20.3. TlponeccyanbHbI TOPSIOK MEPECMOTPa CyACOHBIX aKTOB IO BHOBb OTKPBIBIIMMCS
00CTOSITETLCTBAM
20.4. CyneGHble aKkThl, NPUHUMAEMbIE apOUTPAXHBIM CYJAOM II0 pe3yjbTaTam
paccMOTpeHHs 3asBICHHUS O MEPECMOTpe CyAeOHOT0 aKTa IO BHOBH OTKPBIBIIMMCS
00CTOSITENTECTBAM
HopmartuBHEIE TPaBOBBIE aKThI
AKTBI CyJIeOHBIX OpraHOB
[Tocranosnenus Ilnenyma Briciiero Apoutpaxnoro Cyaa P®, Bepxosaoro Cyna PO,
Koncturyuuonnoro Cyna PD
WNudopmannonnsie nucsma [Ipesunuyma Briciiero Apoutpaxuoro Cyna PO
OcHOBHas uTeparypa
VY4eOHble TOCOOHsI U KOMMEHTapuu
Crarbu
Mownorpaduu
JlononHuTenbHAs IUTEPATypa
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